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CASES  ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OP  SOUTH  CAROLINA. 


Justices  of  the  Supreme  Court  during  the  Period  comprised  in  this 

Volume. 

Hon.  WILLIAM  D.  SIMPSON,  Chief  Justice. 
Hon.  HENRY  McIVER,  Associate  Justice. 
Hon.  SAMUEL  McGOWAN,     « 


REEVES  v.  TAPPAN. 


1.  Until  the  act  of  1880,  the  executor  of  an  executor  in  this  State  repre- 
sented the  first  testator,  and  was  invested  with  all  the  powers  con- 
ferred by  the  will  upon  the  first  executor  as  executor. 

2.  A  mere  naked  power  conferred  upon  the  executor  as  an  individual 
cannot  be  exercised  by  his  executor,  but  where  the  power  is  conferred 
upon  the  executor  in  trust  and  virtute  officii,  it  survives  and  passes 
to  his  executor.    Powers  considered  and  classified. 

3.  Testator  by  his  will  directed  his  executor  to  pay  his  debts  and  a  spe- 
cific legacy  in  money,  and  then  devised  and  bequeathed  all  the  resi- 
due of  his  estate  to  his  brother  L.  in  trust  for  the  use  of  L.'s  children, 
to  be  divided  among  them  share  and  share  alike.  L.  was  appointed 
executor  of  the  will  with  full  power  to  execute  the  same  and  to  sell 
any  of  the  real  or  personal  estate  and  to  invest  proceeds  as  trustee 
for  his  children.  L.  qualified  and  afterwards  died,  leaving  S.  his 
sole  executrix.    Held,  that  the  powers  conferred  upon  L.  passed  at 
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his  death  to  his  executrix,  and  that  a  sale  and  conveyance  by  S.  of  a 
lot  of  land  of  the  first  testator  was  a  valid  sale. 
4.  L.,  by  his  will,  authorized  his  executrix  to  sell  for  certain  purposes 
any  of  the  lands  of  the  first  testator  outside  of  the  city  of  C.  Held, 
that  this  did  not  present  S.  from  selling  lands  of  the  first  testator  in 
C,  under  the  power  conferred  in  the  first  will. 

Before  Hudson,  J.,  Richland,  April,  1883. 

This  was  an  action  commenced  in  August,  1881,  by  Sarah  N. 
Reeves,  Eliza  A.  Lewis,  substituted  trustee  under  the  will  of 
Robert  N.  Lewis,  and  others,  against  Henry  L.  Tappan,  Edwin 
F.  Gary,  and  Geo.  L.  Dial,  administrator,  for  the  recovery  of  a 
lot  of  land  in  the  city  of  Columbia.  The  plaintiffs  are  the  chil- 
dren of  D.  B.  Lewis,  and  claimed  the  land  under  the  will  of  their 
uncle,  Robert  N.  Lewis.  The  defendants  claimed  under  deed 
from  Sarah  B.  Lewis,  sole  executrix  of  D.  B.  Lewis,  who  was 
sole  executor  of  R.  N.  Lewis.  This  deed  conveyed  the  land  in 
question  to  Tappan  and  Gary  in  1872,  for  the  alleged  considera- 
tion of  $10,000.  The  whole  case  turns  upon  the  legal  construc- 
tion of  so  much  of  the  wills  as  is  stated  in  the  opinion. 

The  presiding  judge  charged  the  jury  as  follows: 

The  plaintiffs  sue,  as  devisees  under  the  will  of  R.  N.  Lewis,  to 
recover  the  land  devised  to  them ;  they  have  joined  a  trustee. 
The  land  is  in  the  possession  of  Tappan  and  Gary.  The  plain- 
tiffs must  recover  on  the  strength  of  their  title.  It  is  a  pure  ques- 
tion of  title,  and  has  nothing  to  do  with  feelings  or  mercy. 

The  question  here  is  a  nice  one.  The  parties  must  prove  a 
right  to  the  immediate  possession.  Ordinarily  a  grant  is  shown ; 
if  not,  then  to  a  point  where  title  is  presumed,  or,  then,  to  a  com- 
mon source.  These  children  have  a  conveyance  from  their  uncle. 
Tappan  and  Gary  have  a  deed  from  the  executrix  of  the  executor 
of  R.  N.  Lewis.  Both  claim  to  hold  from  R.  N.  Lewis.  When 
this  state  of  things  exists  we  need  not  travel  in  the  past.  Can 
the  deed  of  the  executrix  prevail  against  the  children  ?  If  the 
deed  prevails,  then  Gary  and  Tappan  take  the  property.  If  that 
deed  fails,  then  the  children  take. 

The  will  of  R.  N.  Lewis  makes  D.  B.  Lewis  a  trustee  in  trust 
for  the  children,  and  then  appoints  Daniel  B.  Lewis  executor, 
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with  power  to  sell  and  reinvest,  &c.  It  has  been  asserted  here,  by 
one  of  the  counsel  for  the  defence,  that  some  of  the  best  lawyers 
in  the  State  have  given  the  opinion  that  the  title  of  Mrs.  Lewis 
was  good.  It  may  be  so,  but  it  seems  to  me  that  a  prudent  man 
would  hesitate  before  he  would  take  the  title  of  an  executor  of  an 
executor  under  circumstances  similar  to  those  in  this  case,  and  I 
ask  you,  as  men  of  common  sense,  if  you  saw  that  the  trustee  was 
dead,  would  you  not  hesitate  to  take  the  deed  of  the  representa- 
tive of  the  trustee  ? 

The  executor  is  empowered  to  sell  and  to  reinvest.  The  idea 
of  the  testator  was  that  he  might  want  to  sell  to  pay  debts  "and 
change  investments,  or  to  invest  and  reinvest  for  the  benefit  of 
the  devisees,  at  his  discretion."  That  was  a  special  trust  and 
confidence  in  bis  brother  "which  he  could  not  devolve  on  an- 
other." When  he  died  that  trust  ended.  I  charge  you  that, 
under  the  wills,  Mrs.  Lewis,  the  executrix,  whilst  she  could  dis- 
charge ordinary  duties,  yet  had  no  power  by  the  will  or  by  law 
to  give  a  title. 

Another  title  is  introduced  here — a  tax  title.  Before  it  could 
avail  the  defendants,  it  became  necessary  for  them  to  show  that 
all  the  steps  had  been  taken  to  make  it  a  good  title.  Nothing  of 
this  kind  has  been  attempted.  Without  this,  this  title  avails 
nothing.     As  far  as  I  know,  this  is  the  law  of  the  case. 

I  am  requested  to  charge  you,  "That  the  defendants,  Gary  and 
Tappan,  having  purchased  the  premises  set  forth  in  the  complaint 
from  Sarah  B.  Lewis,  mother  of  plaintiffs,  as  executrix  of  D.  B. 
Lewis,  executor  of  R.  N.  Lewis,  from  whom  the  plaintiffs  derive 
title,  and  the  plaintiffs  having  acknowledged  the  receipt  of  the 
purchase  money  by  the  executrix  by  incorporating  the  deed  of 
Gary  and  Tappan  in  their  complaint,  such  an  equitable  defence 
is  made  as  precludes  these  plaintiffs  from  recovering  these  prem- 
ises in  this  action." 

This  proposition  is  erroneous,  and  hence  refused.  By  incor- 
porating the  said  deed  in  their  complaint,  the  plaintiffs  do  no 
more  than  allege  that  the  defendants,  Gary  and  Tappan,  pur- 
chased said  land  of  Sarah  B.  Lewis,  as  executrix,  at  and  for  the 
sum  of  ten  thousand  dollars ;  but  this  is  not  an  acknowledgment 
that  the  plaintiffs  received  the  money  or  any  part  thereof,  but  is 
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a  declaration  that  the  land  was  sold  and  the  money  received  by 
one  who  had  no  authority  so  to  do. 

As  matter  of  law,  I  instruct  you  that  Mrs.  Lewis  had  no  power 
to  execute  a  title  to  defendants. 

As  to  the  question  of  damages,  the  counsel  for  Gary  and  Tap- 
pan  having  agreed  that  $200  would  be  a  reasonable  sum,  that 
should  be  the  amount,  if  you  conclude  that  the  plaintiffs  are  en- 
titled to  any. 

The  verdict  was  for  plaintiffs  without  damages. 

The  defendants  appealed  upon  several  grounds,  variously  stated 
in  twenty-three  exceptions,  to  the  judge's  charge  and  his  refusals 
to  charge. 

Messrs.  R.  A.  Lynch  and  L.  F.  Toumans,  for  appellant. 

Messrs.  F.  W.  McMa8ter  and  James  M.  McMaster,  contra. 

The  statute  of  uses  executed  the  use  in  the  children  of  D.  B. 
Lewis,  and  the  executor  had  only  a  naked  power  or  common  law 
authority  to  limit  new  uses  at  his  discretion.  1  Spears,  356 ; 
2  McCord,  252;  17  S.  C,  545.  This  power  is  discretionary, 
and  necessarily  confined  to  the  individual  to  whom  it  is  given. 
Lewin  Trusts,  538 ;  Ferry  Trusts,  §§  248,  308,  473 ;  1  Sug. 
Pow.,  126;  7  Cow.,  187;  2  Wend.,  1;  3  Brev.,  242;  4  Bibb, 
307 ;  5  Met,  462.  The  discretionary  power  given  to  D.  B.  Lewis 
is  not  coupled  with  a  trust.  There  is  no  trust  until  after  the 
trustee  has  exercised  his  discretion,  which  he  never  did.  And 
the  power  of  sale  here  can  be  executed  without  the  legal  estate 
being  in  the  trustee.  4  Strob.  Eq.,  74.  The  fee  is  in  the  cestuis 
que  use,  subject  to  be  divested  by  the  exercise  of  the  power.  The 
language  of  the  will  shows  that  the  trustee  was  not  to  take  the 
fee.  Otherwise,  why  give  the  executor  power  to  sell  the  "real  or 
personal  estate."  5  East,  162.  But  if  not  executed  while  D. 
B.  Lewis  lived,  it  certainly  was  at  his  death.  For  the  discretion 
was  purely  personal,  and  was  therefore  extinguished  at  his  death 
and  was  incapable  of  delegation  or  transmission.  The  power  was 
given  to  D.  B.  Lewis  and  to  him  alone.  The  statute  makes  trans- 
missible only  the  ordinary  duties  of  an  executor.   At  Lewis'  death 
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the  trust  became  passive  and  was  therefore  executed.  Co.  Lit., 
1124;  1  Sug.  Pow.,  214,  319;  2Wms.  Exrs,  810n;  16  Ves., 
27 ;  5  Paige,  387 ;  10  CusL,  571 ;  2  Ath,  88 ;  4  Kent,  330 ; 
6  Rich  Eq.,  23 ;  Perry  Trusts,  292,  294,  320 ;  Lewin  Trusts, 
253-4;  17  S.  C,  550;  11  Id.y  71 ;  11  East,  877 ;  2  SaZi., 
679;  2  McCord,  252. 

March  18th,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  This  case  involves  the  title  to 
valuable  real  estate  in  the  city  of  Columbia,  now  in  the  possession 
of  the  defendants,  Tappan  and  Gary,  and  the  main  question  be- 
fore the  court  is  as  to  the  power  of  an  executor  of  an  executor  to 
sell  under  the  will  of  the  first  testator.  It  is  admitted  that  had 
the  executor  of  the  first  testator  sold  and  conveyed  the  property 
in  dispute  in  his  life-time,  as  did  his  executrix  after  his  death, 
that  the  title  of  defendants,  as  purchasers,  would  have  been  per- 
fect and  complete,  at  least  so  far  as  the  plaintiffs  are  concerned. 
But  it  is  denied  that  his  executrix  could  sell ;  and  inasmuch  as 
the  defendants,  in  one  of  their  defences,  claim  through  the  sale 
made  by  the  executrix,  the  main  question,  as  we  have  said,  when 
the  case  is  stript  of  all  of  its  unnecessary  surroundings,  is  as  to 
the  power  of  the  executrix  of  the  executor  under  the  will  of  the 
first  testator. 

To  determine  this  question,  the  two  wills  must  be  examined,  to 
wit,  the  will  of  Robert  N.  Lewis,  in  which  his  brother,  D.  B. 
Lewis,  was  the  appointed  and  qualified  executor,  and  the  will  of 
the  said  D.  B.  Lewis,  in  which  his  wife,  Sarah  B.  Lewis,  was  the 
appointed  and  qualified  executrix.  The  portions  of  these  two 
wills  necessary  to  be  examined  and  considered  are  as  follows :  In 
the  fourth  clause  of  the  will  of  Robert  N.  he  devised  and  be- 
queathed "All  the  rest,  remainder,  and  residue  of  my  estate,  both 
real  and  personal,  to  my  dear  brother,  Daniel  B.  Lewis,  of  the 
State  of  Texas,  in  trust,  nevertheless,  upon  the  following  uses  and 
trusts,  that  is  to  say,  for  the  use,  benefit,  and  behoof  of  the  chil- 
dren of  my  said  brother,  to  be  divided  amongst  them  share  and 
share  alike,  and  not  to  be  subject  or  liable  to  any  of  the  individual 
debts,  liabilities,  or  contracts  of  my  said  brother."  He  then  nomi- 
nated and  appointed  his  "said  brother,  Daniel  B.  Lewis,"  his  ex- 
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ecutor,  "with  full  power  to  execute  the  will,"  and  "with  full  power 
to  sell  any  of  my  real  or  personal  estate,"  except  the  lot  specially 
devised  to  Emily  Bateman  and  Nicholas  Eugene  Lewis,  and  also 
with  full  power  to  compound  debts  due  him  without  application 
to  any  courts  of  law  or  equity,  and  also  to  invest  or  reinvest  the 
proceeds  and  residue  as  trustee  for  his  children,  at  his  discretion. 

Daniel  B.  Lewis,  after  qualifying  and  partially  administering 
the  estate,  died  testate,  appointing  his  wife  Sarah  his  executrix. 
In  the  second  clause  of  his  will  he  said :  "I  desire  that  the  will 
of  my  deceased  brother  be  carried  out  as  he  has  directed ;  thut  is, 
after  all  outstanding  debts  have  been  paid,  the  residue,  both  per- 
sonal and  real,  to  be  equally  divided  among  my  legitimate  chil- 
dren, that  may  be  living  at  the  time  of  distribution,"  &c,  &c. ; 
and  directing  in  the  third  clause  that  the  annual  income  derived 
from  the  rest  of  said  property  be  used  in  the  education  and  raising 
of  his  children ;  and  if  this  should  be  insufficient,  then  all  the 
lands  of  the  estate  of  R.  N.  Lewis  outside  of  the  city  of  Columbia 
be  sold  to  answer  that  purpose. 

As  has  already  been  stated,  Sarah  B.  Lewis  qualified  as  execu- 
trix of  this  last  will,  and  becoming  thereby  executrix  also  of  the 
first,  sold  and  conveyed  the  real  estate  in  question  to  the  defen- 
dants, Tappan  and  Gary,  for  $10,000,  which  sum  was  afterwards 
paid  to  her  by  the  said  purchasers.  These  purchasers  afterwards 
mortgaged  the  premises  to  one  Asa  Burke,  now  deceased,  of 
whose  estate  the  defendant  Dial  is  the  administrator  with  the  will 
annexed. 

Was  the  sale  of  Sarah  B.  Lewis,  executrix,  to  Tappan  and 
Gary  a  valid  sale  V  There  is  no  doubt  Sarah  B.  Lewis  made  the 
sale  as  executrix  of  Robert  N.,  and  it  is  also  certain  that  she  re- 
ceived the  full  amount  of  the  purchase  money  as  said  executrix, 
and  there  is  some  evidence  that  she  used  it  for  the  purposes  of  the 
estate ;  but  the  question  recurs,  Did  she  have  the  power  to  sell  ? 
It  will  not  be  questioned  that  up  to  the  recent  act  of  1 880,  the 
executor  of  an  executor  represented  the  first  testator,  in  this  state, 
as  in  the  other  states.  This  has  been  familiar  law,  announced  in 
many  decided  cases  and  found  in  all  the  text  books  upon  the  sub- 
ject, and  it  prevailed  in  our  state,  as  elsewhere,  until  the  act  above 
referred  to,  which  was  passed  in  1880,  since  the  occurrences  here- 


Digitized  by 


Google 


Reeves  v.  Tappan. 


Rep.]  November  Term,  1883. 

in,  and  therefore  having  no  application  here.  Under  this  prin- 
ciple Sarah  B.  Lewis,  when  she  qualified  as  executrix  of  her  hus- 
band, became  eo  instanti,  it  will  be  conceded,  executrix  of  Robert 
N.,  and  was  thereby  invested  with  all  the  powers,  under  the  will 
of  the  said  Robert,  with  which  her  husband  as  executor  thereof 
had  been  clothed.  I  mean  all  such  powers  as  belonged  to  him  as 
executor,  and  with  which  he  had  been  intrusted  by  his  testator,  to 
tie  proper  discharge  of  his  duty  as  said  executor.  "The  executor 
of  an  executor  is  to  all  intents  and  purposes  the  executor  and 
representative  of  the  first  testator."  2  Black.  Com.,  506.  If 
so,  he  can  certainly  do  all  that  the  first  executor,  as  executor, 
could  do. 

This  then  brings  us  to  the  question,  whether  Daniel  B.  could 
have  made  this  sale  as  executor  of  his  brother  Robert,  in  the  dis- 
charge of  his  executorial  duties  and  functions,  or  was  the  power 
of  sale,  which  it  is  admitted  the  will  of  Robert  conferred  upon 
him,  a  mere  naked  power,  independent  of  and  unconnected  with 
his  office  as  executor  ?  Was  it  a  mere  personal  trust  in  Daniel 
as  an  individual,  and  to  be  exercised  by  him,  and  by  him  alone, 
as  an  individual  and  not  as  executor  ?  If  the  power  conferred 
was  of  this  latter  kind,  then  it  died  with  him,  and  the  sale  made 
by  his  executrix  was  without  authority,  and  therefore  illegal  and 
void.  But  if  it  was  of  the  former  character,  then  it  was  trans- 
missible, and  the  will  of  Daniel  continued  it,  and  kept  it  alive, 
and  his  executrix  having  exercised  it,  her  conveyance  is  legal, 
and  therefore  binding  upon  all  the  parties  in  interest. 

The  turning  point  then  is,  using  the  ordinary  terms  in  such 
cases,  was  the  power  conferred  a  naked  power,  or  was  it  coupled 
with  a  trust  ?  This  is  always  a  question  of  intention,  which  can 
be  determined  only  by  reference  to  the  terms  of  the  will ;  for,  as 
was  said  in  Franklin  v.  Osgood,  14  Johns.y  527,  "A  reference  to 
the  terms  of  the  will  is  the  only  course  by  which  to  determine 
whether  a  naked  power  only  is  intended  to  be  given,  for  even  if 
the  terms  made  use  of  in  creating  the  power,  detached  from  other 
portions  of  the  will,  confer  merely  a  naked  power  to  sell,  yet  if 
the  other  provisions  of  the  will  evince  a  design  that,  at  all  events, 
the  lands  are  to  be  sold  in  order  to  satisfy  the  whole  intent  of  the 
will,  it  is  not  a  naked  power,  but  is  coupled  with  a  trust  and  in- 
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terest."  UA  power  to  sell  for  the  payment  of  debts  would  be  such 
a  power."     1  Sug.  Pow.,  Ill,  note. 

In  BeSaussure  v.  Lyons,  9  S.  C,  499,  this  court  drew  the  dis- 
tinction between  a  naked  power  and  a  power  coupled  with  an  in- 
terest in  trust,  holding  the  former  to  be  an  individual  power,  and 
to  be  exercised  only  in  the  manner  authorized  by  the  creator,  and 
the  latter  to  be  attached  to  the  interest  or  trust  reposed,  and  con- 
sequently to  be  moulded  by  the  character  of  that  interest  or 
trust — concluding  that  when  a  power  of  sale,  for  instance,  is  found 
conferred  in  the  will  upon  the  executor,  as  a  material  part  of  the 
means  placed  in  his  hands  by  the  testator  for  carrying  out  the 
provisions  of  the  will,  it  attached  to  the  office  of  executor  and  not 
to  the  individual  named.  So  that  in  such  case,  any  one  holding 
the  office  became  at  once,  by  virtue  of  that  fact,  invested  with  the 
power.  This  principle  is  sustained  in  that  case  by  the  citation  of 
numerous  cases  where  it  was  enforced. 

Now  looking  at  the  will  of  Robert  N.  Lewis  as  a  whole,  and 
especially  to  the  terms  of  the  fourth  clause,  it  seems  clear  that  the 
power  of  sale  was  attached  to  the  office  of  his  executor,  and  was 
conferred  solely  as  a  means  of  carrying  out  the  provisions  of  the 
will.  The  will  is  simple  in  terms  and  easily  understood.  It 
directs  the  debts  to  be  paid,  then  a  certain  lot  is  devised  to  Emily 
Bateman  and  her  son  Nicholas,  and  $5,000  in  cash  is  bequeathed 
to  her  for  herself  and  child ;  then  the  rest,  remainder,  and  residue 
to  Daniel  B.  Lewis,  his  brother,  in  trust,  to  be  divided  equally 
among  the  children  of  his  said  brother.  Then  the  appointment 
of  Daniel  B.  as  executor,  with  full  power  to  execute  the  will,  and 
in  express  terms,  with  full  power  to  sell  any  of  his  real  estate  or 
personal  except  the  lot  devised  to  Emily  Bateman. 

Now  what  other  purpose  could  the  testator  have  had  in  view  in 
conferring  the  power  to  sell  any  portion  of  his  estate  upon  the 
executor,  except  as  a  means  of  discharging  his  duties  as  such  ex- 
ecutor ?  It  was  incumbent  on  the  executor  to  pay  the  debts  and 
to  pay  to  Emily  Bateman  the  sum  of  $5,000.  It  was  also  his 
duty  to  turn  over  the  remainder,  rest,  and  residue  to  the  trustee 
for  the  use,  benefit,  and  behoof  of  his  children,  so  as  to  be  divided 
amongst  them,  share  and  share  alike,  and  so  that  the  proceeds 
might  be  invested  at  the  discretion  of  the  trustee ;  or,  at  least,  we 
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are  at  a  loss  to  see  what  other  object  the  testator  had  in  giving 
this  full  power,  so  explicitly  expressed,  to  the  executor  but  to 
enable  him  to  put  the  estate  in  a  shape  to  meet  the  requirements 
in  the  will,  to  wit,  the  payment  of  debts  and  of  the  legacy  to 
Emily  Bateman,  and  an  equal  division  of  the  remainder  among 
the  children,  their  shares  to  be  held  by  a  trustee,  and  subject  to 
investment  at  his  discretion.  It  certainly  could  not  have  been 
intended  as  a  mere  naked  power  conferred  upon  Daniel  B.  Lewis 
as  an  individual,  and  with  no  object  in  view. 

Powers  like  this  maybe  divided  into  three  classes:  1.  A  naked 
common  law  power,  like  a  power  given  to  an  attorney  or  agent, 
to  do  any  act;  2.  A  power  coupled  with  an  interest  in  the  donee; 
and  3.  A  power  which,  when  detached  from  the  other  parts  of 
the  will  in  which  it  is  found  conferred,  would  seem  to  be  a  mere 
naked  power,  but  yet,  when  the  whole  will  is  considered,  it  ap- 
pears that  it  was  conferred  to  satisfy  the  whole  intent  thereof,  and 
was  intended  to  enable  the  executor  to  exercise  fully  his  execu- 
torial duties.  In  the  first  class  no  one  but  the  party  named  can 
execute  the  power,  and  upon  his  death  it  expires.  Co.  Litt^  112, 
113,  181 ;  Shep.  Touch.,  429 ;  Powell  Dev.,  292,  310.  In  the 
other  two  the  power  survives  and  is  transmissible,  and  when  vested 
in  an  executor  may  be  exercised  by  his  executor.  Bergen  v. 
Bennett,  1  Cai.  Cas.,  15 ;  3  Salk.,  277 ;  3  Atk.,  714 ;  2  P. 
Wms.,  102 ;  Brent's  Case,  W.  Jones,  252 ;  Cro.  Car.,  282 ; 
Powell  Dev.,  297,  307;  Sug.  Pow.,  141;  Cro.  Car.,  382; 
Cro.  JEliz.,  26 ;  3  Binn.,  49. 

We  regard  the  power  in  the  case  before  the  court  as  belonging 
to  the  last  class.  It  was  certainly  more  than  a  mere  power  of 
attorney  to  sell,  which  could  be  exercised  only  by  the  party  named 
for  his  principal,  and  it  does  not  therefore  belong  to  the  first 
class.  But  there  was  no  legal  interest  in  the  property  given  to 
the  executor ;  on  the  contrary,  the  legal  title  was  given  to  D.  B. 
Lewis  as  trustee,  to  be  held  by  him  as  such  trustee  for  the  use 
and  benefit  of  his  children ;  and  therefore  it  was  not  a  power 
coupled  with  an  interest  in  the  sense  that  the  executor  was  en- 
titled to  any  portion  thereof.  This  excludes  it  from  the  second 
class.  It  was  a  power,  however,  coupled  with  a  trust,  the  trust 
being  the  executorship,  and  it  was  conferred  upon  the  office  of 
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executor  so  as  to  enable  the  party  filling  that  office,  whoever  he 
might  be,  to  properly  discharge  its  functions  and  duties,  and  there- 
fore it  is  of  the  third  class. 

The  weight  of  authorities  hold  that  such  a  power  survives,  and 
is  transmissible.  Our  conclusion  therefore  is,  that  this  power 
having  been  exercised  by  the  executrix  of  D.  B.  Lewis  as  execu- 
tor of  Robert  N.  Lewis,  her  sale  to  Tappan  and  Gary  is  unim- 
peachable, at  least  for  the  want  of  authority.  Franklin  v.  Os- 
good, 14  John*.,  553,  and  the  cases  there  cited ;  Uldrick  v.  Simp- 
son, 1  S.  C,  283;  Co.  Litt.,  113,  note  a;  Taylor  v.  Benham, 
5  How.,  233 ;  Drayton  v.  Grimke,  Bail.  Eq.,  392. 

Did  the  will  of  D.  B.  Lewis  limit  the  power  of  his  executrix  in 
the  execution  of  the  will  of  Robert  N.  ?  •  Waiving  the  question 
whether  the  executor  of  an  executor  can  only  exercise  such  duties 
and  powers  with  reference  to  the  first  estate,  as  the  second  testator 
may  authorize  him  to  exercise,  yet  we  do  not  find  any  limitation 
placed  by  D.  B.  Lewis  on  the  powers  of  his  executrix  as  to  the 
will  of  Robert  N.  D.  B.  Lewis  recognized  the  fact  that  his  ex- 
ecutrix would  become  the  executrix  of  his  testator,  Robert  N., 
and  seeing  possibly  that  it  might  become  necessary  to  sell  some 
of  the  real  estate  for  the  education  and  raising  of  his  children,  he 
decided  that  if  such  became  necessary,  that  the  lands  outside  of 
the  city  of  Columbia  should  be  sold ;  but  there  is  no  inhibition 
interposed  as  to  the  general  power  of  sale  found  in  the  will  of 
Robert.  That  was  left  intact.  And  if,  as  we  have  concluded,  it 
was  a  power  virtute  officii,  when  the  office  was  created  by  Robert 
N.  in  his  will,  it  remained  a  part  of  that  office  as  long  as  the  same 
existed,  or  at  least  so  long  as  the  duties  of  said  office  required  it 
to  exist,  for  their  proper  discharge. 

We  think  the  Circuit  judge  erred  in  charging  the  jury  that  the 
power  of  sale  conferred  in  the  will  of  Robert  N.  was  a  special 
trust  and  confidence  in  his  brother,  which  he  could  not  devolve, 
and  that  when  he  died  the  trust  ended.  On  the  contrary,  we 
tbink  this  power  was  attached  to  the  office  of  executor,  and  Mrs. 
D.  B.  Lewis  having  become  by  operation  of  law  in  possession  of 
said  office,  she  was  legally  authorized  to  execute  this  power ;  and 
having  done  so  by  the  sale  to  the  defendants,  Tappan  and  Gary, 
said  sale  is  valid. 
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After  reaching  this  conclusion,  the  other  questions  raised  in 
the  case  disappear,  and  therefore  need  not  be  considered. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed. 


A  petition  was  filed  for  a  rehearing  of  this  case,  but  it  was  re- 
fused by  an  order  passed  April  26, 1884, 

Per  Curiam. — We  have  carefully  considered  the  petition  for 
rehearing  filed  in  this  cause,  and  do  not  see  that  any  errors  or 
omissions  in  the  former  judgment  are  made  to  appear  prima  facte. 
Nor  do  we  see  that  any  new  views  are  suggested  which  require 
the  further  consideration  of  the  court.  The  judgment  of  this 
court  is,  that  the  petition  for  rehearing  be  dismissed. 


CHAFEE  &  CO.  v.  RAINEY. 


1.  The  concluding  order  of  a  Circuit  decree  was  directly  contrary  to  the 
whole  tenor  of  the  decree.  Upon  the  matter  being  brought  to  the 
judge's  attention  by  a  letter  from  the  attorney  of  the  losing  party, 
the  judge  wrote  to  the  clerk  of  court,  directing  a  change  in  the  order, 
stating  that  the  concluding  sentence  as  written  was  an  error.  Held, 
that  it  was  a  mere  clerical  error,  which  the  Circuit  judge  could  cor- 
rect on  an  ex  parte  application,  and  that  the  act  of  the  clerk  under 
the  order  of  the  court  was  the  act  of  the  court  itself. 

2.  A  judge  may  render  a  decree  in  a  cause  beard  before  him  in  one  Cir- 
cuit, after  he  has  entered  upon  the  duties  of  another  term  in  another 
Circuit;  and  so,  too,  he  may  then  direct  the  correction  of  mere  cleri- 
cal errors  in  a  judgment  rendered  by  him  on  a  previous  Circuit. 

3.  If,  at  the  time  of  levy,  a  condition  of  things  exist  entitling  defendant 
to  homestead,  he  may  properly  claim  it.  Thus,  where  judgment  was 
obtained  against  the  head  of  a  family,  and  he  afterwards  ceased  to 
be  such,  but  again,  and  before  levy  made,  married  a  wife,  he  is  en- 
titled to  his  homestead  exemption  as  against  such  judgment. 

4.  This  case  distinguished  from  Pender  v.  Lancaster,  14  S.  C,  25,  and 
Jones  v.  Miller f  17  S.  C,  380,  and  Pender  v.  Lancaster  explained 
and  limited. 

Before  Aldbich,  J.,  Georgetown,  March,  1883. 


Digitized  by 


Google 


12  Chafee  &  Co.  v.  Rainey. 


Circuit  Decree.  [21  S.  C. 


The  opinion  fully  states  the  case.  The  original  decree  of  the 
Circuit  judge  was  as  follows,  omitting  its  statement  of  facts : 

Mr.  Dozier,  with  great  force  and  ingenuity,  contended  that  the 
defendant  Rainey  is  not  entitled  to  the  exemption,  because  his 
second  wife  having  died  in  June,  1880,  and  his  children  not  living 
with  him,  he  was  not  the  head  of  a  family ;  that  the  lien  of  the 
judgment  attached,  and  his  subsequent  marriage  in  June,  1881, 
did  not  divest  that  lien,  and,  therefore,  the  lot  No.  55,  in  which 
he  had  lived  with  his  previous  wives  and  children,  was  subject  to 
levy  and  sale. 

After  the  adoption  of  the  constitution  of  1868,  our  Supreme 
Court,  as  it  was  then  constituted,  seemed  inclined  to  give  the  most 
liberal  construction  to  the  article  providing  for  the  homestead  ex- 
emption. They  treated  it  as  a  favored  tenure  for  the  support  of 
the  family  of  the  insolvent  debtor,  whose  reverses  had  reduced 
them  from  affluence  to  poverty,  and  doubtless  this  was  the  benevo- 
lent intention  of  the  framers  of  the  constitution.  Evidently  it 
was  intended  to  meet  any  final  process,  issued  from  any  court,  for 
any  debt  contracted  before  or  after  the  adoption  of  the  constitu- 
tion. But  the  decision  in  Q-unn  v.  Barry,  of  the  United  States 
Supreme  Court,  suddenly  arrested  this  inclination,  and  this  be- 
neficent purpose  of  the  constitution  was  treated  as  against  public 
policy  and  the  binding  obligation  of  contracts.  This  was  so  ob- 
vious that  the  legislature  found  it  necessary  to  pass  several  acts 
giving  construction  to  the  constitutional  provision  and  enlarging 
the  restrictions  placed  thereon  by  the  court. 

I  am  convinced,  from  a  careful  consideration  of  the  debate  on 
the  adoption  of  this  section,  reported  in  the  journal  of  the  con- 
vention, that  the  benevolent  idea  of  Mr.  Jefferson  was  the  con- 
trolling thought  of  those  who  had  the  framing  of  that  instrument. 
That  distinguished  statesman  and  philosopher,  whose  political 
sagacity  was  as  far-reaching  as  his  benevolence  was  wide,  in  the 
dawn  of  our  independence  thus  eloquently  writes :  "When  the 
war  is  over  and  our  freedom  won,  the  people  must  make  a  new 
declaration ;  they  must  declare  the  rights  of  man,  the  individual, 
sacred  above  all  craft  of  priesthood  or  government — they  must,  at 
one  blow,  put  an  end  to  all  the  trickeries  of  English  law,  which, 
garnered  up  in  the  charnels  of  ages,  bind  the  heart  and  soul  with 
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lies.  They  must  perpetuate  republican  truth  by  making  the 
homestead  of  every  man  a  holy  thing,  which  no  law  can  touch, 
no  juggle  wrest  from  his  wife  and  children.  Until  this  is  done, 
the  revolution  will  have  been  fought  in  vain." 

This  idea  of  the  sacredness  and  inviolability  of  the  homestead 
was  more  readily  adopted  by  the  new  states  than  by  the  old.  Ex- 
perience had  taught  them  that  the  debtor  class  was  more  frequently 
the  victim  than  the  creditor  class,  the  latter  too  often  seducing 
the  former  into  expenditures  that  ruined  his  fortunes  and  deprived 
his  wife  and  children  of  the  shelter  of  the  family  roof-tree ;  that 
capital  is  ever  waging  perpetual  war  against  labor.  Hence  the 
constitution  of  1868  introduced  this  protection  for  the  helpless 
and  innocent  family,  and  the  legislature  has  since  approved  the 
benevolent  purpose,  so  that  I  hold  it  to  be  the  duty  of  the  courts 
to  perpetuate  this  truth :  "That  the  homestead  of  every  man  is  a 
holy  thing,  which  no  law  can  touch,  no  juggle  wrest  from  his  wife 
and  children." 

Now,  Rainey  was  entitled  to  his  homestead  in  February,  1874, 
when  Chafee  &  Co.  obtained  their  judgment.  It  was  not  assigned 
to  him  until  January  19th,  1883,  and  it  is  contended  that  the  lien 
of  the  judgment  attached  after  the  death  of  the  second  wife,  in 
June,  1880,  because,  his  children  having  married  and  moved  away 
from  the  homestead,  he  was  not  the  head  of  a  family.  Is'not  this 
the  very  "juggle"  and  "trickery"  that  Mr.  Jefferson  speaks  of? 
How  can  it  be  maintained  that  the  man  is  not  the  head  of  a  family 
because  his  children  have  married  and  gone  off  ?  Filial  relations 
cannot  be  thus  dissolved.  The  children  of  the  daughter  and  the 
son  are  taught  to  regard  the  grandparents  with  as  much  affection, 
respect,  and  reverence  as  their  own  parents,  and  to  look  to  the 
old  homestead  as  the  place  where  they  have  the  right  to  go  and 
be  welcomed  and  protected.  Suppose  the  husband  of  Rainey's 
daughter  dies,  leaving  her  a  desolate  widow,  with  destitute  chil- 
dren. Is  it  the  spirit  and  intention  of  the  law  that  she,  with  her 
orphans,  shall  be  turned  from  her  father's  house  because  a  ruth- 
less creditor  has  levied  an  execution  after  the  death  of  her  mother, 
and  while  she  was  absent  from  the  home  of  her  nativity  ?  I  can- 
not think  so. 

Section  1,995,  page  579,  of  the  General  Statutes,  provides  for 
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the  filing,  approval,  and  recording  of  the  return.  "And  upon 
such  return  being  recorded  in  forty  days  after  the  proceedings 
have  become  final,  the  title  to  the  homestead  so  set  off  and  assigned 
shall  be  forever  discharged  from  all  debts  of  said  debtor  then  ex- 
isting or  thereafter  contracted."  In  this  case  the  levy  was  made 
on  December  6th,  1882 ;  the  homestead  assigned  to  him  Janu- 
ary 19th,  1883.  Why  ?  Because,  from  February,  1874,  the  date 
of  the  Chafee  judgment,  he  had  a  wife  and  children  living  with 
him,  and  the  plaintiff  in  the  execution  making  no  levy,  there  was 
no  necessity  for  him  to  claim  his  exemption.  But  after  the  death 
of  the  wife,  and  the  marriage  and  removal  of  the  children,  al- 
though he  had  taken  another  wife,  who  was  then  living  with  him, 
the  plaintiff  claims  that,  in  the  interval  between  the  death  of  his 
second  wife  and  his  marriage  to  his  last  wife,  the  lien  of  the  ex- 
ecution vested,  and  the  subsequent  marriage  cannot  divest  it. 

Pender  v.  Lancaster,  14  S.  C,  25,  is  relied  on  to  support  this 
position.  But  that  is  a  very  different  case.  The  property  levied 
on  there  was  a  horse,  and  was  advertised  for  sale  by  the  sheriff. 
The  defendant  married  the  day  before  the  sale.  The  court  very 
properly  say :  You  cannot  defeat  a  vested  lien  by  marrying  a  wife 
twenty-four  hours  before  the  sale.  This  would  be  using  the  law 
to  practise  a  fraud.  The  credit  extended  to  you  was  on  the  faith 
of  that  horse,  and  the  law  can  afford  you  no  aid.  Here  the  credit 
was  not  extended  to  Rainey  on  the  faith  of  his  homestead,  in  lot 
No.  55,  or  on  the  probability  of  his  wife  dying  and  his  children 
marrying  and  moving  off,  for  the  creditors  were  fully  apprised 
that  he  was  the  head  of  a  family.  By  section  1,998,  page  580, 
"no  waiver  of  the  right  of  homestead,  however  solemn,  made  by 
the  head  of  a  family  at  any  time  prior  to  the  assignment  of  the 
homestead,  shall  defeat  the  homestead  provided  for  in  this  chap- 
ter/' If  the  defendant,  in  execution,  cannot  defeat  the  home- 
stead by  the  most  solemn  act,  how  can  it  be  defeated  by  operation 
of  law  ? 

I  think  this  disposes  of  the  question,  and  the  application  for 
homestead  is  dismissed  with  costs. 


Mr.  It.  Dozier,  for  appellant. 
Mr.  LeQ-rand  Q-.  Walker *,  cpntra. 
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March  22,  1884.    The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McIver.  These  two  cases,  involving  the  same 
question,  were  heard  and  will  be  considered  together.  The  ques- 
tions are:  1.  Whether  the  respondent  is  entitled  to  claim  a  home- 
stead as  against  the  judgments  of  the  appellants ;  2.  Whether  the 
circuit  judge  had  the  power  to  correct  a  mistake  in  his  decree 
after  it  was  filed. 

The  facts  out  of  which  these  questions  arise  are  as  follows:  The 
judgment  in  favor  of  Chafee  &  Co.  was  recovered  on  February 
11th,  1874,  and  that  in  favor  of  Johnson  on  June  24th,  1875. 
There  is  also  "a  judgment  in  favor  of  Lavinia  Burridge  for  $97.24, 
dated  June  24th,  1875,  on  record,  but  unrenewed."  In  all  these 
judgments  the  causes  of  action  arose  since  the  adoption  of  the 
present  constitution.  The  respondent  Rainey  has  been  married 
three  times,  and  resided,  with  his  several  wives,  on  the  lot  in 
which  the  homestead  has  been  assigned  to  him,  viz.,  with  the  first 
wife  from  April,  1862,  to  November,  1876,  when  she  died;  with 
his  second  wife  from  May,  1878,  to  June,  1880,  when  she  died ; 
and  with  his  third  wife,  who  is  still  living,  from  June,  1881,  to 
the  present  time.  The  respondent  during  all  this  time  had  chil- 
dren living,  but  not  residing  with  him,  being  only  temporary  visi- 
tors to  the  homestead  at  various  times.  He  also  had  servants  at 
the  homestead  continuously  from  the  date  of  his  first  marriage. 

Under  executions  issued  in  the  above  stated  cases,  the  sheriff 
on  December  6th,  1882,  levied  on  two  lots,  Nos.  55  and  56,  in 
the  town  of  Georgetown,  and  on  December  20th,  1882,  the  re- 
spondent required  the  sheriff  to  have  his  homestead  set  off  to  him. 
Appraisers  were  accordingly  appointed,  who  on  February  16th, 
1883,  made  their  return,  assigning  as  a  homestead  to  respondent 
lot  No.  55,  which  they  valued  at  $1,300,  and  certified  that  the 
same  was  not  susceptible  of  a  division.  In  accordance  with  the 
statute,  the  surplus,  $300,  was  paid  to  the  sheriff,  and  the  other 
lot,  No.  56,  was  sold  by  the  sheriff  for  $600,  and  this  sum,  to- 
gether with  the  surplus  above  mentioned,  was  applied  by  the 
sheriff  to  the  executions  in  the  order  of  priority.  The  judgment 
in  favor  of  Chafee  &  Co.  was  satisfied,  leaving  a  balance  in  the 
sheriff's  hands,  insufficient,  however,  to  satisfy  the  other  judg- 
ments. 
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The  appellants  duly  filed  exceptions  to  the  claim  of  homestead: 
1.  Upon  the  ground  that  the  judgments  were  a  vested  lien  upon 
both  of  the  said  lots  "while  the  respondent  was  a  single  man  with- 
out a  family,  and  before  he  became  the  head  of  a  family,  and  his 
subsequent  marriage  cannot  divest  the  already  vested  right  of  the 
creditor."  2.  Because  the  property  assigned  as  a  homestead  ex- 
ceeded in  value  the  amount  exempt,  as  such,  under  the  constitu- 
tion and  laws.  The  exceptions  were  argued  before  Judge  Aldrich 
at  March  term,  1883,  of  the  court  for  Georgetown,  and  on  May 
1st,  1883,  he  filed  his  decree,  in  which,  after  elaborately  discussing 
the  question  raised  by  the  first  exception,  and  showing  most  un- 
mistakably that,  in  his  opinion,  the  exception  was  not  well  founded, 
but  that  respondent  was  entitled  to  his  homestead  exemption,  he 
concluded  his  decree  in  these  words :  "I  think  this  disposes  of 
the  question,  and  the  application  for  homestead  is  dismissed  with 
costs." 

On  May  12th,  1883,  Judge  Aldrich,  on  the  application  of  de- 
fendant's attorney,  and  without  notice  to  the  adverse  party,  filed 
the  following  order,  which,  after  stating  the  cases  as  above,  and 
the  venue,  is  in  these  words :  "I  have  received  a  letter  from  Mr. 
Walker,  attorney  for  Rainey,  in  which  he  informs  me  that,  in  my 
decree  in  this  case,  I  close  the  same  by  saying :  'The  application 
for  homestead  is  dismissed  with  costs.'  This  is  an  error.  I  should 
have  said :  The  exceptions  to  the  return  are  overruled  with  costs. 
The  clerk  is  directed  to  amend  the  original  decree,  and  file  this 
supplemental  order  with  it  as  his  authority  for  so  doing." 

The  plaintiffs  appeal  upon  the  following  grounds :  1.  "That 
the  judgments  in  the  above  cases  became  a  Vested  lien  on  the 
realty  in  which  a  homestead  is  set  up  while  the  defendant  was  a 
single  man  without  a  family,  and  before  he  became  the  head  of  a 
family,  and  his  subsequent  marriage  cannot  divest  the  already 
vested  right  of  the  creditor.  2.  Because  his  honor  having  filed 
his  decree  dismissing  the  application  for  homestead,  had  no  right, 
on  ex  parte  application,  to  reverse  his  own  decree  without  notice 
to  the  opposite  party,  and  certainly  had  no  right  to  instruct  the 
clerk  of  the  court  to  do  so." 

We  will  consider  the  second  ground  of  appeal  first  It  is  per- 
fectly clear  that  the  concluding  words  of  the  decree  of  Judge 
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Aldrich,  as  originally  written,  not  only  did  not  express  the  judg- 
ment which  he  intended  to  announce,  but  expressed  precisely  the 
opposite  of  such  intention.  Indeed,  strictly  speaking,  there  was 
no  "application  for  homestead"  before  him  for  consideration.  The 
homestead  had  already  been  assigned  in  the  mode  prescribed  by 
law,  and  the  only  question  before  him  was  whether  the  exceptions 
to  such  assignment,  filed  by  the  creditors,  should  be  sustained  or 
overruled.  That  was  the  question  which  he  considered,  and  after 
arguing  to  show  that  such  exceptions  were  not  well  founded,  he 
concludes  by  saying,  "I  think  this  disposes  of  the  question,"  and 
then  adds  the  words  which  have  given  rise  to  the  difficulty,  and 
which  were  not  responsive  to  the  question  he  had  been  consider- 
ing, viz.,  "And  the  application  for  homestead  is  dismissed  with 
costs."  It  is  quite  manifest,  therefore,  that  the  addition  of  these 
words  was  a  mere  clerical  error,  which,  in  our  opinion,  he  had 
full  authority  to  correct.  As  is  said  in  2  Dan.  Ch.  Pr.y  1233, 
in  speaking  of  rectifying  decrees:  "In  cases,  however,  in  which  a 
clerical  error  has  crept  into  the  decree,  or  in  which  some  ordinary 
direction  has  been  omitted,  the  court  will  entertain  applications 
to  rectify  it,  even  though  it  has  been  passed  and  entered.  *  *  * 
It  is,  nevertheless,  to  be  observed,  that  it  is  a  principle  of  the 
court,  that  no  alteration  can  be  made  in  a  decree  on  motion  with- 
out a  rehearing,  except  in  a  matter  of  clerical  error  or  of  form,  or 
where  the  matter  to  be  inserted  is  clearly  consequential  on  the 
directions  already  given." 

It  is  said,  however,  that  even  granting  the  power  to  make  the 
correction,  it  could  not  be  exercised  upon  a  mere  ex  parte  motion 
without  notice  to  the  adverse  party.  Where  the  error  corrected 
is  purely  clerical,  as  in  this  case,  we  can  conceive  of  no  reason 
why  notice  should  be  given  to  the  adverse  party.  It  is  a  matter 
solely  for  the  consideration  of  the  judge  who  committed  the  error. 
And  what  light  the  adverse  party,  if  notified,  could  throw  upon 
the  question,  whether  the  error  complained  of  is  a  clerical  error, 
we  do  not  readily  perceive.  Besides,  the  authorities  are  clear 
that  no  notice  of  a  motion  to  correct  a  clerical  error,  or  an  error 
of  form  in  a  judgment,  is  necessary.  CHUs  v.  Pratt,  1  Hill,  239; 
Ashmore  y.  Charles,  14  Rich.,  63.  Nor  do  we  think  that  there 
is  anything  in  the  objection  that  the  correction  was  made  by  the 
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clerk  under  the  order  of  the  judge,  instead  of  being  made  by  the 
judge  with  his  own  hand.  The  clerk  is  the  officer  of  the  court, 
and  any  mere  ministerial  act  which  he  does  by  the  order  of  the 
court  is  the  act  of  the  court  itself. 

Again,  it  is  urged  that  Judge  Aldrich,  as  judge  of  the  second 
Circuit,  after  the  adjournment  of  the  court  in  Georgetown,  the 
last  court  in  the  third  Circuit,  no  longer  had  any  jurisdiction  in 
cases  arising  in  that  Circuit.  The  brief  does  not  show  the  facts 
necessary  to  base  this  position  upon,  but  assuming  that  we  are 
bound  to  take  judicial  notice  of  such  facts,  we  do  not  think  that 
the  position  can  be  sustained.  Surely  it  cannot  be  said  that  the 
judge  of  the  second  Circuit,  when  assigned  under  the  statute  to 
hold  the  courts  of  the  third  Circuit,  loses  jurisdiction  of  all  causes 
within  that  Circuit  so  soon  as  the  last  court  of  such  Circuit  has 
been  adjourned.  If  so,  then  it  would  be  necessary  for  him  to  file 
all  his  judgments  before  adjourning  the  last  court  of  such  Circuit, 
which,  in  many  cases,  would  be  a  practical  impossibility,  and 
hence  cannot  be  a  correct  construction  of  the  statute.  Having, 
as  he  must  have,  jurisdiction  to  prepare  and  file  his  judgments 
after  the  adjournment  of  the  last  court,  when  necessary,  he  must 
also  have  the  power  to  put  such  judgments  in  proper  form  by 
correcting  any  mere  clerical  errors  that  may  have  crept  into  them. 

This  brings  us  to  the  consideration  of  the  first  ground  of  appeal. 
There  can  be  no  doubt  that  when  these  judgments  were  recovered, 
and  when  the  causes  of  action  upon  which  they  are  based  arose, 
Rainey,  as  the  head  of  a  family,  was  entitled  to  claim  the  home- 
stead exemption.  The  question  therefore  is,  Does  the  fact  that, 
after  these  judgments  were  recovered,  he  became  a  widower  and 
not  the  head  of  a  family  during  the  comparatively  short  periods 
between  the  death  of  his  first  wife  and  his  marriage  with  his 
second,  and  between  the  death  of  his  second  wife  and  his  marriage 
with  his  present  wife,  deprive  him  of  the  right  of  now  claiming 
such  exemptions  when  he  is  the  head  of  a  family  ?  It  will  be 
observed  that  no  attempt  was  made  to  enforce  the  executions 
issued  on  the  judgments  in  these  cases,  during  either  of  the  periods 
when  Rainey,  by  reason  of  the  death  of  his  first  two  wives,  was 
not  the  head  of  a  family,  but  that  the  levy  was  made  on  Decem- 
ber 6th,  1882,  sometime  after  he  had  again  become  the  head  of  a 
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family ;  and  the  only  question  for  us  to  decide  is,  whether  he  is 
now,  under  the  present  condition  of  things,  entitled  to  the  ex- 
emption of  his  homestead. 

As  we  have  held  in  Elliott  v.  MackoreU,  19  S.  C,  238,  and 
Ex  parte  Ray,  20  S.  C,  246,  the  right  of  homestead  guaranteed 
by  the  constitution  is  not  an  estate,  but  a  mere  right  of  exemp- 
tion. It  is  nothing  more  than  a  prohibition  against  the  use  of 
the  process  of  the  courts  for  the  collection  of  debts  in  certain 
cases,  and  when  a  certain  condition  of  things  is  found  to  exist. 
Whether  the  homestead  provision  in  the  constitution  divests  the 
lien  of  a  judgment,  is  not,  in  our  judgment,  a  question  pertinent 
to  the  present  inquiry.  It  unquestionably  forbids  the  enforce- 
ment of  a  judgment,  except  in  the  excepted  cases  provided  for  in 
the  constitution,  by  levy  and  sale  of  the  homestead  of  one  who  is 
the  head  of  a  family.  When  he  became  the  head  of  a  family,  is 
not  the  question.  The  real  question  is,  Does  the  condition  of 
things  exist  under  which  the  constitution  forbids  the  use  of  the 
process  of  the  courts  in  enforcing  the  collection  of  debts  ?  If 
they  do  exist,  then  we  are  at  a  loss  to  perceive  by  what  authority 
any  officer  or  any  court  can  refuse  obedience  to  this  plain  mandate 
of  the  constitution. 

These  creditors  knew  when  their  debts  were  contracted  and 
when  their  judgments  were  recovered  that  they  could  not  enforce 
them  against  the  homestead  of  their  debtor  while  he  was  the  head 
of  a  family,  and  they  must  be  presumed  to  have  extended  credit 
to  him  with  that  understanding.  And  if  they  did  not  choose  to 
enforce  them  while  Rainey  was  not  the  head  of  a  family,  and 
while  they  had  free  use  of  the  process  of  the  court,  they  cannot 
now  enforce  their  claims  against  the  homestead  of  their  debtor 
while  he  is  the  head  of  a  family,  and  while  the  condition  of  things 
exist  under  which  the  constitution  absolutely  forbids  the  use  of 
the  process  of  the  courts.  We  do  not  see  how  this  view  in  any 
way  interferes  with  any  vested  right  of  these  creditors,  and  we 
are  entirely  satisfied  that  the  respondent  is  entitled  to  claim  his 
homestead  exemption. 

The  case  of  Pender  v.  Lancaster,  14  S.  C,  25,  is  much  relied 
on  by  the  appellant,  and  while  some  of  the  remarks  made  by  the 
former  chief  justice  in  that  case  do  seem  to  support  the  view  con- 
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tended  for  by  the  appellant,  we  do  not  think  that  the  point  de- 
cided in  that  case,  which  alone  is  authority,  will  sustain  his  posi- 
tion. That  was  an  action  to  recover  damages  from  the  sheriff,  for 
the  sale  of  a  horse,  which  was  levied  on  before  the  plaintiff  became 
the  head  of  a  family,  though  he  married  before  the  sale  took 
place,  and  claimed  that  the  horse  was  a  work  animal,  and  exempt 
from  levy  and  sale.  It  did  not  appear  that  the  debtor,  in  that 
case,  had  even  taken  any  steps  to  have  any  property  set  apart  to 
him  as  exempt  under  the  homestead  laws,  in  the  mode  prescribed 
by  statute,  but  simply  brought  the  action  for  damages  in  making 
the  sale.  It  is  quite  clear  that  the  action  could  not  be  maintained. 
The  sheriff"  having  made  the  levy  before  the  debtor  had  become 
the  head  of  a  family,  as  he  had  a  perfect  right  to  do,  acquired  a 
title  to  the  property  levied  on,  and  the  debtor  no  longer  had  the 
possession  or  the  right  to  the  possession  thereof.  The  sheriff's 
title  was  absolute  and  perfect,  and  continued  so  until  the  property 
was  sold  under  the  execution,  or  the  execution  was  otherwise 
satisfied. 

So  that,  even  if  the  debtor,  in  that  case,  after  he  became  the 
head  of  a  family,  had  demanded  that  his  property  exempt  from 
levy  and  sale  should  be  set  off  and  assigned  to  him,  the  property 
levied  upon  could  not  have  been  so  assigned  to  him,  as  it  was  then 
not  only  out  of  his  possession,  but  he  then  had  no  right  or  title  to 
it;  and  in  the  event  which  occurred  he  never  afterwards  acquired 
any  such  right.  As  is  said  by  Nott,  J.,  in  McClintock  v.  Gra- 
ham, 3  McCord,  244,  "when  a  sheriff  levies  on  personal  property, 
it  becomes  his  own  for  all  legal  purposes.  He  can  maintain  an 
action  for  it,  even  against  the  debtor  himself,  at  any  time  before 
the  sale  or  satisfaction  of  the  debt.  When  the  execution  is  satis- 
fied, if  otherwise  than  by  the  sale  of  the  property,  the  right  of  the 
debtor  recurs,  and  the  right  of  the  sheriff  ceases  to  exist  against 
him.  It  still,  however,  remains  against  every  other  person." 
While,  therefore,  we  assent  to  the  decision  in  the  case  of  Pender 
v.  Lancaster,  we  do  not  indorse  all  of  the  reasoning  employed  by 
the  former  chief  justice  in  delivering  the  opinion. 

So,  too,  we  do  not  think  that  the  analogy  sought  to  be  drawn 
from  the  decision  in  Jones  v.  Miller,  17  8.  C,  380,  in  reference 
to  a  claim  of  dower,  holds  good.   Dower  is  an  estate,  while  home- 
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stead  is  not.  If  the  wife,  by  her  marriage,  acquires  an  inchoate 
estate  of  dower  in  lands,  upon  which  an  incumbrance  or  lien  has 
been  previously  created,  she,  of  course,  must  take  such  estate 
subject  to  such  lien  or  incumbrance,  as  any  purchaser  would  do. 
But  homestead  not  being  an  estate,  but  simply  the  right  of  ex- 
emption, which  the  constitution  declares  shall  exist  whenever  a 
certain  condition  of  things  is  found,  stands  upon  a  very  different 
footing.  The  debtor,  when  he  becomes  the  head  of  a  family,  does 
not  thereby  acquire  any  new  estate,  which  would  be  subject  to 
any  prior  incumbrance,  but  he  simply  places  himself  in  a  condi- 
tion in  which  the  constitution  forbids  the  use  of  the  process  of  the 
courts  in  selling  for  debt  a  certain  portion  of  his  property. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Court,  as  corrected  by  the  order  filed  May  12th,  1888,  be  affirmed. 


STRICKLAND  v.  BRIDGES. 


1.  The  sole  beir  at  law  of  a  distributee  of  an  intestate  estate  cannot 
maintain  an  action  for  account  against  the  administrators  of  the  first 
intestate.  The  action  must  be  brought  by  an  administrator  of  the 
distributee. 

2.  An  administrator  de  bonis  non  is  a  necessary  party  to  an  action  for 
an  account  of  the  administration  by  the  first  administrators. 

3.  It  is  error  to  rule  that  after  twenty  years  the  legal  presumption  of 
payment  cannot  be  rebutted. 

4.  No  matter  what  were  the  reasons  given,  the  refusal  of  a  Circuit  judge 
to  permit  an  amendment,  whereby  a  new  party  (not  known  to  exist) 
would  be  substituted  for  a  sole  plaintiff,  will  not  be  disturbed. 

5.  Jennings  v.  Springs,  Bail.  Eq.,  181,  explained,  and  its  present 
authority  doubted. 

Before  Aldrich,  J.,  Marlboro,  June,  1883. 

The  opinion  fully  states  the  case. 

Mr.  C.  P.  Townsend,  for  appellant. 

The  complaint  is  sufficient.     18  S.  C9  469.    No  proof  that 
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twenty  years  have  elapsed  since  last  return.  Presumption  com- 
menced to  run  at  death  of  administrator.  16  S.  C,  184 ;  5  Rich. 
Eq.,  31 ;  3  Hill,  335 ;  Harper,  287.  Plea  of  payment  should 
be  specially  pleaded  and  opportunity  offered  to  contest  it  with 
proof.  See  17  S.  C,  488 ;  3  Strob.,  450.  This  is  an  action 
against  a  trustee.  14  Rich.  Eq.,  176;  14  S.  C,  485.  This 
plaintiff  can  sue  the  administrator  and  the  sureties  in  equity.  2 
McCord  Ch.,  209;  McMuLl.  Eq.,  485;  2  Rich.  Eq.,  123;  6 
Rich.  Eq.,  266 ;  and  has  legal  capacity  to  bring  this  action.  1 
Rich.  Eq.,  23;  11  Id.,  403;  Gen.  Stat.,  §  1885;  9  S.  C,  253. 
There  are  no  creditors  and  no  necessity  for  administration.  There 
is  a  distinction  between  a  creditor  and  a  distributee.  Rice,  350. 
A  creditor  must  claim  through  an  administrator.  The  cases  in 
1  McCord  Ch.,  506,  and  2  Id.,  170,  do  not  apply,  and  are  ex- 
plained in  1  Rich.  Eq.,  123.  An  administrator  de  bonis  non  of 
W.  D.  Bridges  is  not  necessary.  Gen.  Stat.,  §§  1896,  1903 ;  1 
Rich.  Eq.,  123.  It  would  be  so,  if  the  action  was  by  a  creditor. 
1  Wms.  Exrs,  363 ;  9  S.  C,  253 ;  16  Id.,  432.  Administra- 
tion on  Dorcas  Odom's  estate  is  not  necessary ;  there  are  no  debts, 
and  she  is  a  sole  distributee.     2  Nott  $  McC,  213. 

Mr.  Knox  Livingston,  contra. 

March  22,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIvbr.  The  action  in  this  case  was  commenced 
April  12th,  1883.  And  the  plaintiff  in  her  complaint  alleges : 
1.  That  Wm.  Beverly  departed  this  life  intestate  on  December 
5th,  1857,  leaving  a  personal  estate,  and  that  his  only  heirs  at 
law  and  distributees  were  his  two  aunts,  Elizabeth  Wise  and 
Dorcas  Odom.  2.  That  administration  of  his  personal  estate  was 
duly  committed  to  Wm.  D.  Bridges  and  Eliz.  Wise.  3.  That 
Wm.  D.  Bridges  died  in  February,  1864,  leaving  a  will,  and  that 
the  persons  named  as  executors  therein  having  duly  renounced, 
administration  cum  test.  an.  of  his  estate  was  duly  granted  to  the 
defendant,  Eliza  D.  Bridges.  4.  That  Elizabeth  Wise  died  in- 
testate on  June  14th,  1878,  and  letters  of  administration  upon 
her  estate  were  duly  granted  to  the  defendant,  John  Wise ;  and 
that  Dorcas  Odom  died  intestate  in  May,  1868,  "leaving  as  her 
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only  heir  at  law  the  plaintiff,  Mary  Ann  Strickland,  and  that  she 
owed  no  debts  at  the  time  of  her  death,  and  left  no  property  ex- 
cept her  interest  in  the  estate  of  the  intestate,  William  Beverly." 

5.  That  Wm,  D.  Bridges  and  Eliz.  Wise,  upon  their  appointment 
as  administrators  as  aforesaid,  executed  the  usual  administration 
bond,  with  the  defendant,  John  Covington,  and  one  Charles  Cot- 
tingham  as  sureties,  and  that  the  said  Cottingham  departed  this 
life  intestate  July  21st,  1875,  and  the  defendant,  C.  M.  Weatherly, 
as  clerk  of  the  Court  of  Common  Pleas,  is  now  his  administrator. 

6.  That  the  said  Wm.  D.  Bridges  and  Eliz.  Wise  have  never  ac- 
counted as  administrators  of  the  estate  of  Wm.  Beverly,  nor  have 
their  personal  representatives  so  accounted  since  their  death.  7. 
"That  the  plaintiff  and  the  children  and  grandchildren  of  Eliza- 
beth Wise  are  the  only  heirs  at  law  of  the  said  Wm.  Beverly,  de- 
ceased, and  are  entitled  to  whatever  may  be  found  in  the  hands  of 
the  personal  representatives  of  his  administrators  on  an  account- 
ing, or  may  be  recovered  on  the  administration  bond."  8.  That 
the  estate  of  Eliz.  Wise  is  insolvent,  she  having  left  no  property 
except  her  interest  in  the  estate  of  Wm.  Beverly.  Wherefore  the 
plaintiff  demanded  judgment  that  Eliza  D.  Bridges  and  John 
Wise  should  account  for  the  actings  and  doings  of  their  respective 
intestates  as  administrator  and  administratrix  of  the  estate  of  said 
Wm.  Beverly,  and  that  judgment  be  rendered  against  them,  as 
well  as  against  said  John  Covington  and  said  Weatherly,  as  sure- 
ties on  the  administration  bond,  for  whatever  balance  may  be 
found  due  upon  such  accounting,  and  that  such  balance  may  be 
distributed  amongst  the  several  parties  entitled  thereto,  according 
to  their  respective  legal  rights. 

The  exhibits  filed  with  the  complaint  show  that  the  inventory 
and  appraisement  of  the  estate  of  Wm.  Beverly  was  made  on  De- 
cember 31st,  1857,  and  that  sales  were  made  from  time  to  time 
between  January  3d,  1859,  and  January  6th,  1860,  and  that  the 
last  return  made  by  Wm.  D.  Bridges,  as  administrator,  showed  a 
balance  in  his  hands  on  January  1st,  1863,  of  $660.25. 

The  defendants  interposed  a  demurrer  upon  the  following 
grounds :  "I.  That  the  plaintiff  has  not  legal  capacity  to  sue. 
II.  That  there  is  a  defect  of  parties  in  the  omission  of  the  admin- 
istrator de  bonis  non  of  the  estate  of  William  Beverly,  deceased, 
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and  the  administrator  of  Dorcas  Odom,  deceased."  At  the  trial 
they  also  pat  in  an  oral  demurrer,  "that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action." 

The  case  was  heard  on  the  demurrer  by  Judge  Aldrich,  who 
subsequently  filed  his  decree,  in  which  he  held  that  "an  adminis- 
tration on  the  estate  of  Dorcas  Odom  is  necessary  to  enable  her 
heirs  at  law  to  receive  her  interest  in  the  estate  of  William  Bev- 
erly, deceased,"  and  also  that  "an  administrator  de  bonis  non  of 
the  estate  of  William  Beverly,  deceased,  is  a  necessary  party,  who 
alone  can  demand  an  accounting  from  the  personal  representatives 
of  the  former  administrator,"  and  he  therefore  sustained  the  de- 
murrer. He  goes  on,  however,  to  say  that  he  would  give  the 
plaintiff  leave  to  amend  by  making  the  necessary  parties,  if  he 
could  see  that  it  would  be  of  any  service  to  her.  But  the  action 
having  been  commenced  twenty-five  years  after  the  execution  of 
the  administration  bond,  and  more  than  twenty  years  after  the 
last  return  was  filed,  he  thought  that  such  a  lapse  of  time  would 
raise  such  a  presumption  of  payment  as  that  it  could  not  be  re- 
butted ;  and  that  as  a  plea  of  payment  would  be  a  perfect  defence 
to  the  plaintiff '8  claim,  it  would  be  useless  to  protract  the  litigation 
by  granting  leave  to  amend,  and  therefore  he  declined  to  do  so. 

The  plaintiff  appeals,  substantially,  upon  the  following  grounds: 
1.  Because  of  error  in  holding  that  the  plaintiff  did  not  have  legal 
capacity  to  bring  the  action,  and  that  the  administrator  of  Dorcas 
Odom  is  a  necessary  party.  2.  Because  of  error  in  holding  that 
an  administrator  de  bonis  non  of  Wm.  Beverly  is  a  necessary 
party.  3.  Because  of  error  in  holding  that  a  plea  of  payment 
arising  from  presumption  of  lapse  of  time  could  be  sustained  be- 
fore any  plea  or  answer  was  put  in.  4.  Because  of  error  in  re- 
fusing leave  to  amend,  upon  the  ground  that  the  action  would  be 
defeated  by  a  plea  of  payment. 

There  can  be  no  doubt  that  when  a  plaintiff  brings  his  action 
he  must  state  in  his  complaint  the  facts  necessary  to  show  that 
some  legal  or  equitable  right  to  which  he  is  entitled  has  been 
invaded  or  violated  by  the  defendant,  or  that  such  right  is  so 
threatened,  as  to  cause  him  irreparable  damage,  if  not  restrained 
or  prevented  by  the  order  of  the  court.  In  other  words,  he  must 
state  facts  showing  that  he  has  a  cause  of  action  against  some  one 
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or  all  of  the  defendants  against  whom  he  complains.  Now,  in 
this  case  it  seems  to  us  quite  clear  that  the  plaintiff  has  not  stated 
facts  which,  being  admitted,  show  that  she  has  any  cause  of  action 
whatever  against  all,  or  one,  or  more  of  the  defendants.  The 
object  of  the  action,  as  stated  in  the  complaint,  is  to  require  an 
accounting  from  the  administrators  of  the  administrators  of  Wm. 
Beverly,  deceased.  Now,  unless  the  plaintiff  is  a  creditor  or  dis- 
tributee of  the  estate  of  Wm.  Beverly,  she  has  no  right  to  demand 
any  such  accounting,  and  therefore  has  no  cause  of  action.  But 
it  appears  from  the  statements  made  in  her  complaint  that  she  is 
not  either  a  creditor  or  distributee  of  that  estate. 

Her  mother,  Dorcas  Odom,  and  Elizabeth  Wise  are  stated  to 
be  the  sole  distributees  of  the  estate  of  Wm.  Beverly,  and  the  fact 
that  her  mother  subsequently  died,  leaving  her  as  her  sole  heir  at 
law  and  distributee,  cannot  make  her  a  distributee  of  Wm.  Bever- 
ly's estate.  The  heirs  and  distributees  of  a  deceased  person  are 
fixed  and  ascertained  by  the  condition  of  things  as  they  existed  at 
the  time  of  the  death  of  such  person,  and  at  that  time  the  only 
heirs  of  Wm.  Beverly  were  Elizabeth  Wise  and  Dorcas  Odom. 
It  is  quite  clear,  therefore,  that  the  only  person  who  is  entitled  to 
demand  and  receive  the  interest  of  Dorcas  Odom  in  the  personal 
estate  of  Wm.  Beverly  is  her  administrator,  and  until  one  is  ap- 
pointed, no  one  has  a  right  to  demand  or  receive  such  interest, 
and,  of  course,  no  one  has  any  cause  of  action  to  enforce  such  de- 
mand. 

So,  too,  we  agree  with  the  Circuit  judge  that  an  administrator 
de  bonis  non  of  Wm.  Beverly  is  a  necessary  party.  These  views 
are  so  fully  supported  by  the  authorities  that  we  do  not  deem  it 
necessary  to  go  into  any  discussion  of  them.  Bradford  v.  Feldery 
2  McO.  Ch.,  168;  Petigru  v.  Ferguson,  6  Rich.  Eq.,  378; 
Read  v.  Read,  8  Rich  Eq.,  145 ;  Kaminer  v.  Hope,  9  S.  G,  253 ; 
Stevenson  v.  Wilcox,  16  S.  C,  432 ;  Villard  v.  Robert,  1  Strob. 
Eq.,  393,  besides  other  cases  cited  in  respondent's  argument. 

We  are  therefore  entirely  satisfied  that  the  demurrer  was  pro- 
perly sustained. 

The  only  remaining  inquiry  is  whether  there  was  any  error  of 
law  in  refusing  the  plaintiff  leave  to  amend.  Motions  to  amend 
are  addressed  to  the  discretion  of  the  court,  and  therefore  are  not, 
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ordinarily,  appealable.  It  is  argued,  however,  in  this  case  that 
the  Circuit  judge  based  his  reason  for  refusing  leave  to  amend 
upon  an  erroneous  proposition  of  law,  and  therefore  a  proper  case 
is  presented  for  our  review.  It  is  true  that  Judge  Aldrich,  in 
discussing  the  question  of  amendment,  does  state,  as  a  reason  for 
refusing  the  leave,  that,  in  his  opinion,  "after  twenty  years  the 
legal  presumption  of  payment  cannot  be  rebutted" — a  proposition 
which  we  cannot  fully  indorse.  Boyee  v.  Lake>  17  S.  C,  at 
page  489.  Yet  we  are  not  called  upon  to  review  the  reasons 
given  for  a  Circuit  judgment,  but  simply  to  determine  whether 
the  judgment  itself  is  right. 

Upon  this  we  can  have  no  hesitation.  As  we  have  seen,  the 
plaintiff  has  no  cause  of  action  whatever,  and  therefore  there  was 
nothing  to  amend  by.  The  only  amendment,  if  it  may  be  so 
called,  which  would  have  answered  any  practical  purpose,  would 
have  been  to  substitute  an  entirely  new  plaintiff  in  the  form  of 
an  administrator  of  Dorcas  Odom,  and  that,  too,  when  it  did  not 
appear  that  there  was  any  such  person  in  existence.  As  was 
held  in  Trumbo  v.  Finley,  18  S.  (7.,  305,  even  under  the  liberal 
principles  of  the  code,  a  plaintiff  cannot  be  permitted  to  amend  by 
substituting  a  wholly  different  and  new  cause  of  action ;  and  upon 
the  same  principle,  where,  as  in  this  case,  a  plaintiff  shows  that 
she  has  no  cause  of  action,  it  would  seem  that  an  amendment  sub- 
stituting another  person  as  plaintiff,  who  may  have  a  cause  of 
action,  would  not  be  allowable,  especially  where  it  does  not  appear 
that  there  is  any  such  other  person  in  existence. 

It  is  true  that  there  is  a  case  (Jennings  v.  Springs,  Bail.  Eq.j 
*181),  in  which  it  was  held  that  it  was  within  the  discretion  of 
a  chancellor  to  permit  the  plaintiff  "to  amend  his  bill,  upon  the 
payment  of  the  costs  of  such  amendment,  by  substituting  the 
names  of  the  executors  of  William  Pressley  for  his  own ;  the  bill 
having  been  filed  by  him,  as  their  agent,  and  his  own  name  er- 
roneously inserted  as  complainant."  But  it  will  be  observed  that 
the  court  express  no  opinion  as  to  the  propriety  of  allowing 
such  an  amendment,  and  simply  confine  themselves  to  the  remark 
that  it  was  within  the  discretion  of  the  chancellor.  We  have  not 
been  able  to  find  any  case  in  which  Jennings  v.  Springs,  has  been 
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recognised  and  followed,  *  though  there  is  a  case  (Lancaster  v. 
Seay,  6  Rich.  Eq.y  111)  in  which,  while  it  is  mentioned  by  Don- 
kin,  Ch.,  in  his  Circuit  decree,  there  is  nothing  to  show  whether 
it  was  approved  or  disapproved,  except  that  the  learned  chancel- 
lor declined  to  exercise  the  discretion  which  Jennings  v.  Springs 
held  he  could  exercise,  doubtless  on  account  of  the  stateness  of 
the  claim,  and  dismissed  the  bill. 

So  that,  even  if  Jennings  v.  Springs  still  be  authority  (about 
which  there  may  be  some  doubt  in  view  of  the  provisions  of  sec- 
tion 194  of  the  code  of  1882,  as  construed  in  Trumbo  v.  Finley, 
supra),  it  at  most  only  decides  that  such  an  amendment  is  within 
the  discretion  of  the  chancellor,  and  if  so  exercised  it  will  not  be 
disturbed ;  but  whether  such  discretion,  by  which  a  new  action  is, 
practically,  authorized  under  the  guise  of  an  amendment,  should 
be  exercised,  is  a  totally  different  question.  In  this  case  the  state- 
ness of  the  claim,  especially  as  no  reason  was  suggested  to  account 
for  the  long  delay,  was  an  amply  sufficient  reason  for  refusing  the 
leave  to  amend,  as  in  Lancaster  v.  Seat/,  supra;  and  the  further 
fact,  that  the  amendment  would  practically  amount  to  the  bring- 
ing of  a  new  suit,  was  another  sufficient  reason,  as  was  held  in 
Porter  v.  Clin,  McM.  Hq.y  84. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

1The  learned  justice  has  evidently  overlooked  the  citation  and  state- 
ment of  this  case  in  Coleman  v.  Heller,  13  S.  C,  496.  In  that  case  the 
Circuit  judge  substituted  a  new  plaintiff  at  the  trial,  and  gave  defendants 
no  time  to  answer.  This  court  held  that  it  was  error  not  to  give  defen- 
dants time  to  answer,  but,  as  to  the  substitution,  say  (p.  495) :  "It  was  in 
the  discretion  of  the  Circuit  judge  at  the  trial,  in  furtherance  of  justice, 
to  grant  an  order  striking  out  the  name  of  one  person  and  inserting  that 
of  another  as  plaintiff." — Reporter. 


LIBERIAN  EXODUS  JOINT-STOCK  STEAMSHIP  CO.  v.  RODGERS. 

1.  Where  a  plaintiff  corporation  alleged  its  corporate  existence,  and  de- 
fendant answered  such  allegation  by  a  denial  of  knowledge  or  infor- 
mation sufficient  to  form  a  belief,  the  plaintiff's  corporate  existence 
or  capacity  to  sue  is  not  in  issue. 
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2.  Matters  which  are  causes  of  demurrer  under  section  165  of  the 
code  of  procedure  (eicept  as  provided  in  section  169)  can  only  be 
objected  to  by  demurrer  when  they  appear  upon  the  face  of  the 
complaint,  or  when  not  so  appearing,  by  special  allegations  thereof 
in  the  answer.     They  cannot  be  put  in  issue  by  a  general  denial. 

3.  Commercial  Insurance  and  Banking  Co.  v.  Turner,  8  S.  C,  110, 
recognised  and  followed  ;  and  this  case  distinguished  from  Chicora 
Company  v.  Crews,  6  8.  C,  243. 

Before  Cothran,  J.,  Charleston,  February,  1883. 

The  opinion  states  the  case.  The  order  of  the  Circuit  judge 
refusing  a  motion  to  set  aside  the  order  of  nonsuit  was  as  fol- 
lows: 

There  is  no  doubt  that  at  common  law,  in  a  suit  brought  by  a 
corporation,  it  was  necessary  for  the  plaintiff  to  prove  themselves 
duly  incorporated  by  competent  authority,  on  the  plea  of  the 
general  issue.  Ang.  $  Ames  Corp.,  §  634.  In  some  of  the 
states,  and  notably  in  New  York,  to  relieve  corporations  from 
the  expense  and  inconvenience  of  preparing  in  every  case  of  an 
action  by  a  corporation,  where  the  general  issue  was  pleaded,  to 
prove  its  charter,  the  common  law  rule  was  modified  and  the  de- 
fendant was  required,  if  he  really  desired  to  litigate  that  ques- 
tion, to  plead  in  abatement  or  bar  that  the  plaintiffs  were  not  a 
corporation.  No  such  legislation  has  been  adopted  in  this  state, 
and  the  common  law  rule  was  accordingly  recognized  and  applied 
in  Chicora  Co.  v.  Crews,  6  S.  C,  243,  where  the  defendant  was 
permitted  to  attack  the  corporate  existence  of  the  plaintiff  in  an 
action  brought  to  recover  the  value  of  property  which  came  into 
his  possession  as  the  plaintiff's  agent.  There  is  nothing  in  the 
cases  cited  by  the  movants  (S.  $  A.  R.  R.  Co.  v.  EzeR,  14  S.  C, 
285;  Chubb  v.  Upton,  95  U.  S.,  665;  Eaton  v.  Aspinwall,  19 
N.  Y.,  119)  in  conflict  with  the  rule  laid  down  in  Chicora  Co.  v. 
Crews.  In  all  those  cases  the  defendants  sought  to  take  advan- 
tage collaterally  of  mere  irregularity  in  the  organization  of  the 
suing  corporation,  and  it  was  held  that  they  could  not  do  so. 

But  if  my  construction  of  the  act  of  1874  be  correct,  then 
this  is  not  a  case  of  defective  organization  under  the  charter  or 
act  of  incorporation,  nor  of  erroneous  proceedings  after  the  neces- 
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sary  steps  were  taken  to  the  assumption  of  corporate  powers ; 
but  there  is  an  absolute  want  of  proof  that  any  corporation  was 
ever  called  into  being  which  had  the  right  to  sue  or  be  sued  in 
its  corporate  name.  To  cases  of  this  sort,  the  rule  contended 
for  is  wholly  inapplicable. 

For  the  same  reason,  I  am  of  opinion  that  the  movants  cannot 
succeed  upon  the  second  ground  upon  which  their  motion  is 
based;  that  is,  that  the  existence  of  the  corporation  cannot  now 
be  assailed  collaterally,  but  must  be  attacked  in  the  manner  pre- 
scribed by  section  426  of  the  code,  in  a  proceeding  ins'itured  by 
the  attorney  general.  That  section  and  the  other  sections  im- 
mediately preceding  and  succeeding  it,  referring  to  the  same  sub- 
ject, assume  the  existence  of  a  corporation.  The  ground  taken 
here  by  the  defendant,  and  to  which  I  agree,  is  that  the  plaintiff 
is  not  a  corporation.  This  case  falls  under  the  decision  of  the 
Supreme  Court  in  the  case  of  the  Chicora  Co.  v.  Crews,  supra, 
and  as  a  decision  of  that  court,  unreversed  and  unreviewable  by 
me,  I  am  constrained  to  follow  it,  and  to  refuse  the  motion  to 
set  aside  the  nonsuit;  and  it  is  so  ordered  and  adjudged. 

Mr.  S>  J.  Lee,  for  appellant. 

Messrs.  Lord  £  lnglesby,  and  S.  Hyde,  contra. 

March  22,  1884.     The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.     This  was  an  action   to   recover 
$7,325  on  the  following  contract: 

"Charleston,  December  1st,  1879. 

"I  will  sell  and  convey  all  my  right,  title,  and  interest  in  the 
Azor,  unto  the  Liberian  Exodus  Joint  Stock  Steamship  Co., 
for  the  sum  of  twenty-six  hundred  and  seventy-five  dollars. 
This  offer  to  be  accepted  and  the  above  amount  of  twenty-six 
hundred  and  seventy-five  dollars  paid  into  my  hands  on  or  before 
November  11th,  1880,  otherwise  this  offer  to  be  null  and  void. 

(Signed,)  "F.  S.  RODGERS." 

Paragraph  I.  of  the  complaint  alleged  :  "That  the  plaintiff  is 
and  was,  at  the  date  of  the  agreement  hereinafter  mentioned,  a 
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body  corporate  under  the  laws  of  the  state  of  South  Carolina;" 
to  which  the  defendant  answered  as  follows :  "That  he  has  no 
knowledge  or  information .  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegation  contained  in  the  first  paragraph  of  the 
complaint/ ' 

The  plaintiff  proved  that  on  November  8th,  1879,  the  bark  Azor 
was  bought  by  the  defendant  from  the  U.  S.  marshal  for  $2,950, 
$450  of  which  being  furnished  by  the  plaintiff,  and  the  bill  of  sale 
was  taken  in  the  name  of  the  defendant.  On  June  7,  1880,  the 
defendant  sold  the  Azor  for  $4,500.  The  plaintiff  also  offered  in 
evidence  a  charter  of  incorporation  from  the  clerk  of  the  Court 
of  Common  Pleas  of  Charleston  county  under  the  act  of  1874 
(reenacted  as  chapter  XXXIX.  of  Gen.  Stat.),  upon  the  subject 
of  "corporations  organized  under  general  statutes,"  granting  to 
certain  persons,  under  the  name  and  style  of  "The  Liberian 
Exodus  Joint  Stock  Steamship  Company  of  Charleston,  S.  C," 
the  right  to  carry  on  and  conduct  the  business  of  "transporting 
passengers  and  freight  along  the  Atlantic  sea-coast  and  high  seas 
in  general;"  that  the  company  in  1877  organized  under  this 
alleged  charter  of  incorporation,  and  carried  on  business  as  such 
in  Charleston  up  to  the  commencement  of  this  suit.  The  plain- 
tiff then  rested. 

When  the  plaintiff  closed  their  testimony,  the  defendant  moved 
for  a  nonsuit  on  the  grounds:  1.  That  the  act  of  1874  was  un- 
constitutional. 2.  That  there  was  no  proof  that  the  plaintiff 
had  complied  with  the  conditions  prescribed  in  the  said  act  pre- 
cedent to  their  right  to  obtain  a  charter.  And  3.  That  there 
was  no  authority  in  the  act  for  the  incorporation  of  a  navigation 
company.  The  Circuit  judge  held  that  at  common  law  it  was 
necessary  for  the  plaintiff  to  prove  themselves  duly  incorporated 
by  competent  authority;  that  "in  some  of  the  states,  notably  in 
New  York,  to  relieve  corporations  from  the  expense  and  incon- 
venience of  preparing  in  every  case  of  an  action  by  a  corpora- 
tion, when  the  general  issue  was  pleaded,  to  prove  its  charter, 
the  common  law  rule  was  modified,  and  the  defendant  was  re- 
quired, if  he  really  desired  to  litigate  that  question,  to  plead  in 
abatement  or  bar  that  the  plaintiffs  were  not  a  corporation.  No 
such  legislation  has  been  adopted  in  this  state,  and  the  common 
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law  rule  was  accordingly  recognized  and  applied  in  the  case  of 
The  Chicora  Company  v.  Crews,  6  S.  (7.,  243."  And,  thus 
taking  the  view  that  the  general  denial  in  the  answer  put  in 
issue  the  existence  of  the  corporation  of  the  plaintiffs,  he  held 
that  there  was  no  corporation,  and  granted  the  nonsuit  on  the 
third  ground  taken,  that  the  clerk  of  the  court,  in  granting  the 
charter  "to  carry  on  the  business  of  transporting  passengers  and 
freight  along  the  Atlantic  sea-coast  and  high  seas,"  had  acted 
beyond  the  scope  of  his  authority  under  the  act  aforesaid,  and 
the  charter  was  void. 

From  this  order  the  plaintiff  appeals  to  this  court,  upon  the 
following  grounds:  1.  Because  his  honor  erred  in  granting  a 
nonsuit,  there  being  evidence  to  sustain  every  material  allegation 
in  the  plaintiff's  complaint,  and  the  plaintiff  was  entitled  to  the 
verdict  of  a  jury  on  the  evidence.  2.  Because  the  defendant 
having  contracted  with  the  plaintiff  as  a  corporation,  or  as  doing 
business  under  a  corporate  name,  cannot  in  this  action  question 
its  corporate  existence,  and  his  honor  erred  in  not  so  deciding. 
3.  Because  one  who  contracts  with  a  corporation,  or  acting  cor- 
poration, or  copartnership,  doing  business  under  a  corporate 
name,  cannot  defend  himself  against  a  claim  on  such  contract, 
in  a  suit  by  the  corporation,  by  denying  its  corporate  existence; 
and  it  was  error  not  to  so  rule.  4.  Because  a  corporation,  either 
dejure  or  de  facto,  can  only  be  attacked  and  its  charter  taken 
away  in  a  suit  by  the  attorney  general  of  the  state,  and  his 
honor  erred  in  not  so  ruling. 

From  the  view  which  the  court  takes  of  this  case,  it  will  not 
be  necessary  or  even  proper  to  consider  now  the  questions, 
whether  the  charter  granted  by  the  clerk  to  the  plaintiffs  is 
utterly  without  authority  and  void ;  or  whether  the  defendant, 
having  contracted  with  the  plaintiffs  assuming  to  act  as  a  corpo- 
ration and  in  their  corporate  name,  is  estopped  from  now  deny- 
ing that  they  are  in  fact  such  a  corporation.  It  seems  to  us  that 
the  pleadings  as  disclosed  in  the  "case"  did  not  put  in  issue  the 
existence  or  legality  of  the  plaintiffs'  corporation ;  that  the  de- 
fendant, having  put  in  only  a  general  denial,  thereby  waived  the 
right  to  assail  the  charter  of  incorporation,  and  it  was  unneces- 


Digitized  by 


Google 


32  Steamship  Co.  v.  Rodgers. 


Opinion  of  the  Court.  [21  S.  C. 


sary  for  the  plaintiffs  to  have  pat  it  in  evidence,  and  it  may  be 
regarded  as  not  in  the  case. 

We  think  legislation  has  been  adopted  in  this  state,  as  in  New 
York,  requiring  a  defendant,  when  sued  by  a  corporation,  and 
desiring  to  question  its  right  so  to  sue,  to  give  the  plaintiff  notice 
of  such  intention  in  advance,  either  by  demurrer,  plea  in  abate- 
ment, or  special  answer.  Where  the  objection  is  that  the  plain- 
tiff has  not  legal  capacity  to  sue,  our  code,  as  well  as  that  of 
New  York,  requires  such  objection  to  be  made  in  a  particular 
manner.  If  the  alleged  want  of  legal  capacity  to  sue  appears 
upon  the  face  of  the  complaint,  the  proper  course  is  for  the  de- 
fendant to  demur  under  subdivision  2  of  section  165  of  the  code. 
If  it  does  not  appear  upon  the  face  of  the  complaint,  then  it  is 
incumbent  on  him  to  take  the  objection  by  answer;  and  if  such 
special  objection  is  not  taken,  either  by  demurrer  or  answer,  the 
defendant  shall  be  deemed  to  have  waived  the  same.  Code, 
§§  168,  169. 

In  this  case  the  objection  to  the  plaintiff's  capacity  to  sue  was 
not  made  by  demurrer,  for  the  very  good  reason  that  it  did  not 
appear  upon  the  face  of  the  complaint,  as  that  only  stated  that 
"the  plaintiff  is  and  was,  at  the  date  of  the  agreement  herein- 
after mentioned,  a  body  corporate  under  the  laws  of  the  state  of 
South  Carolina.'1  Then  did  the  defendant,  as  required,  make 
the  objection  by  answer? 

The  only  answer  made  to  this  part  of  the  complaint  was  "that 
he  has  no  knowledge  or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  allegation  contained  in  the  first  paragraph  of 
the  complaint."  This  was  only  one  of  the  modes  of  making  a 
general  denial  under  section  170  of  the  code,  which  declares 
that  ''the  answer  of  the  defendant  must  contain  a  general  or 
special  denial  of  each  material  allegation  of  the  complaint  con- 
tested by  the  defendant,  or  of  any  knowledge  or  information 
sufficient  to  form  a  belief,"  &c.  Did  this  general  denial  put  in 
issue,  in  the  manner  required,  not  only  the  general  merits  of  the 
case,  but  also  the  legal  capacity  of  the  plaintiff  to  sue  as  a  body 
corporate?  As  we  understand  it,  the  authorities  both  of  New 
York  and  of  this  state  hold  that  it  did  not. 

It  may  be  true  that  a  general  denial  under  the  code,  like  the 
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general  issue  under  the  old  practice,  as  a  rule  throws  upon  the 
plaintiff  the  onus  of  proving  all  the  material  allegations  of  his 
complaint;  but  it  seems  that  for  «pecial  reasons  the  code  makes 
an  exception  as  to  those  matters  which  are  set  down  in  section 
165  as  causes  of  demurrer,  and  of  them  the  second  is  "that  the 
plaintiff  has  not  legal  capacity  to  sue."  As  to  the  matters  so 
set  down  in  the  section  indicated,  the  objection  must  be  specially 
taken  either  by  demurrer  or  answer;  and  if  not  so  taken,  "the 
defendant  shall  be  deemed  to  have  waived  the  same,  excepting 
only  the  objection  to  the  jurisdiction  of  the  court,  and  the  objec- 
tion that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action."  Under  a  general  denial,  the  defendant  can- 
not insist  that  plaintiff  has  not  legal  capacity  to  sue,  when  that 
fact  does  not  appear  upon  the  face  of  the  complaint.  Wait 
Anno.  Code,  248,  note,  citing  Dillaye  v.  Parks,  31  Barb.,  132; 
California  Steam  Navigation  Co.  v.  Wright,  8  CaL,  585.  Or 
that  there  is  a  defect  of  parties  plaintiff.  Abbe  v.  Clark,  31 
Barb.,  238;  Commercial  Insurance  and  Banking  Co.  v.  Turner, 
8  S.  C.,  110. 

The  case  of  Turner,  last  cited,  is  one  of  our  own,  and  is  bind- 
ing authority.  There  the  plaintiff  alleged  that  it  was  a  corpora- 
tion, and  the  answer  was  a  general  denial.  It  was  held  that 
when  the  plaintiff  alleges  in  its  complaint  that  it  is  a  banking 
corporation  of  another  state,  and  the  answer  merely  denies  each 
and  every  allegation,  setting  forth  no  objection  to  the  action  on 
the  general  ground  "that  the  plaintiff  has  not  legal  capacity  to 
sue,  or  that  there  is  a  defect  of  parties  plaintiff"  as  required  by 
section  167  [now  165],  the  plaintiff  will  not  be  required  at  the 
trial  to  prove  [its  capacity  to  sue.  The  fact  that  the  plaintiff  in 
that  case  was  a  foreign  corporation  did  not  touch  the  point.  In 
the  judgment  of  the  court,  Judge  Willard  stated  our  view  of  the 
law  as  follows:  "Sections  170  and  171  of  the  code  [now  168 
and  169]  require  that  certain  matters  of  defence  shall  be  set 
forth  by  demurrer  or  by  answer,  in  order  to  be  available  to  the 
defendant  by  way  of  defence.  The  matters  thus  referred  to  are 
embraced  in  section  167  [165],  and  are  as  follows:  'That  the 
plaintiff  has  not  legal  capacity  to  sue;  or  that  there  is  a  defect 
of  parties  plaintiff  or  defendant ;  or  that  several  causes  of  action 


Digitized  by 


Google 


84  Steamship  Co.  v.  Rodgers. 


Opinion  of  the  Court.  [21  S.  C. 


have  been  improperly  united/  If  no  such  objection  be 
taken,  section  171  [169]  declares  that  the  defendant  shall  be 
deemed  to  have  waived  the  same.  *  *  *  The  clear  intention  of 
these  sections  is  that  the  defendant  shall  give,  by  his  demurrer 
or  answer,  specific  notice  that  he  intends-  to  rely  on  one  or  more 
of  these  specific  defences,  if  he  wishes  to  make  them  available. 
A  general  denial  of  all  the  facts  alleged  in  the  complaint  is  not 
a  compliance  with  these  requirements  of  the  code.  The  object 
of  these  provisions  is  to  relieve  the  plaintiff  from  the  necessity 
of  preparing  to  meet  such  objections  on  the  trial,  unless  notified 
by  the  pleadings  that  the  .defendant  intends  to  rely  on  one  or 
more  of  them,"  &c. 

It  has  been  said  that  there  is  no  rule  of  pleading  more  uni- 
versal than  that,  by  pleading  to  the  merits,  the  defendant  admits 
the  capacity  of  the  plaintiff  to  sue ;  and  no  reason  can  be  shown 
why  a  corporation  should  be  placed  on  a  different  footing  in  this 
particular  from  a  natural  person.  Ang.  $  Ames  Corp.,  §  633; 
Prince  v.  Commercial  Bank  of  Columbus,  1  Ala.,  241. 

We  do  not  regard  the  case  of  The  Chicora  Co.  v.  Crews,  6  S. 
(7.,  243,  cited  and  relied  upon  in  the  court  below,  as  in  conflict 
with  this  view.  In  that  case  the  main  defence  was  that  the  com- 
pany had  been  chartered  by  the  state  legislature  during  the  civil 
war,  then  recently  ended,  for  the  purpose  of  running  the  block- 
ade and  importing  arms,  and  was  therefore  void  as  against  pub- 
lic policy.  It  does  not  appear  that  the  defendant  was  allowed  to 
make  the  defence  under  a  simple  general  denial.  From  reading 
the  report  of  the  case,  it  would  seem  that  the  unconstitutionality 
of  the  charter,  which  was  the  main  defence,  was  specially  made 
either  by  demurrer  or  answer.  The  referee,  M.  P.  O'Connor, 
Esq.,  states  that  "the  gravamen  of  the  defence  set  up  grows  out 
of  the  alleged  fact  that  plaintiffs,  having  been  organized  covertly 
to  run  the  blockade,  they  have  no  status  in  court.  *  *  I  do  not 
deem  it  necessary  for  the  purposes  of  the  case  to  consider  any 
but  the  one  issue  of  law  which  is  raised,  and  upon  the  determina- 
tion of  which  the  case  must  stand  or  fall."  It  no  where  appears 
in  the  report  of  the  case  that  there  was  only  "a  general  denial," 
or  that  the  question  was  made  at  all.  If  such  was  the  fact,  the 
case  was  decided  wrong,  and  must  be  regarded  on  that  point  as 
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overruled  by  the  subsequent  case  of  the  Banking  Company  v. 
Turnery  above  quoted. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Court  be  reversed,  and  the  case  remanded  for  a  new  trial. 


FELDER  y.  COLUMBIA  AND  GREENVILLE  RAILROAD  CO. 

1.  The  complaint  alleged  that  plaintiff  purchased  at  A  a  through  ticket 
to  C,  over  railroad  lines  £  and  F,  and  on  the  route  lost  her  trunk,  for 
which  she  demanded  damages  of  F.  Held,  that  in  failing  to  allege 
that  £  and  F  were  joint  contractors,  or  that  the  trunk  had  been  re- 
ceived by  F,  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

2.  The  sale  of  a  through  ticket-  over  two  or  more  connecting  lines  of 
railroad  is  not  evidence  of  a  joint  contract  between  such  roads 
whereby  one  should  become  responsible  for  the  default  of  another. 

3.  In  action  against  a  railroad  company  for  the  value  of  a  trunk 
lost  on  a  connecting  line  before  it  reached  the  defendant's  road,  a 
nonsuit  was  properly  ordered,  there  being  no  evidence  of  a  joint 
contract  between  the  two  railroads. 

4.  This  case  distinguished  from  Bradford  v.  South  Carolina  Railroad 
Company,  7  Rich.,  201* 

Mr.  Justice  McGowan  concurred  in  the  result. 

Before  Hudson,  J.,  Richland,  April,  1883. 

This  was  an  action  by  Marion  H.  Felder  against  the  Colum- 
bia and  Greenville  Railroad  Company.  The  opinion  states  the 
case. 

Mr.  Andrew  Crawford,  for  appellant,  cited  47  Iowa,  82 ; 
5  Rich.,  17;  49  N.  H.,  1;  Ang.  Car.,  4,  5,  93;  Story  Bail, 
§  506;  11  Wend.,  571;  1  Stark.,  272;  2  Bing.,  170;  19 
Wend.,  329;  7  Rich.,  201;  Story  Cont.,  §  655;  22  Barb.,  118; 
3  Story,  485. 

Mews.  Pope  $  Haskell,  contra. 

March  26,  1884.     The  opinion  of  the  court  was  delivered  by 
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Mr.  Justice  McIver.  The  plaintiff  brings  this  action  to  re- 
cover damages  for  the  loss  of  her  trunk  and  its  contents  while 
travelling  over  a  line  of  connecting  railroads,  of  which  the  de- 
fendant is  one,  from  Atlanta,  Georgia,  to  Columbia,  South  Caro- 
lina. The  material  allegations  of .  her  complaint  are  as  follows : 
"That  during  the  month  of  December,  1881,  and  on  or  about 
the  twenty-seventh  day  thereof  she  was  a  passenger  on  board  of 
a  train  which  left  Atlanta  that  day  over  the  Atlanta  and  Char- 
lotte Air  Line  Railroad,  she  having  purchased  a  ticket  from  that 
point  to  Columbia,  South  Carolina,  by  way  of  the  Atlanta  and 
Charlotte  Air  Line  Railroad  over  the  Columbia  and  Greenville 
Railroad."  Next  follows  an  allegation  "that  while  travelling 
over  the  lines  of  road  and  along  the  route  provided  by  the  terms 
of  her  ticket,  at  the  time  indicated  in  the  foregoing  paragraph, 
the  said  railroad  officials  took  charge  of  this  plaintiff's  baggage, 
to  wit,  a  sole-leather  trunk,  *  *  which  said  trunk  from  that 
time  has  never  been  restored  to  the  owner  thereof,  although  re- 
peated demands  have  been  made  for  its  restoration."  And 
finally  it  is  alleged:  "That  although  this  plaintiff  and  her  bag- 
gage were  carried  for  hire,  yet  these  defendants,  not  regarding 
their  duty,  did  not  use  proper  care  therein,  but  by  the  negligence 
and  improper  conduct  of  their  servants  said  trunk  and  contents 
were  wholly  lost,  to  the  damage  of  the  plaintiff  eight  hundred 
dollars." 

For  a  defence  to  this  action  the  defendant  insists,  first,  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  this  defendant ;  second,  upon  a  general  denial 
of  the  allegations  of  the  complaint  above  set  forth ;  third,  that 
defendant  never  undertook  to  carry  and  deliver  the  trunk  alleged 
to  have  been  lost,  and  that  the  same  had  never  been  delivered  to 
or  received  by  defendant. 

The  testimony  adduced  on  the  part  of  the  plaintiff  is  fully  set 
out  in  the  "Case,"  and  was  to  the  effect  that  the  plaintiff,  by  her 
agent,  bought  a  through  ticket  from  Atlanta  to  Columbia ;  that 
the  baggage  master  in  Atlanta  was  requested  to  check  the  trunk 
in  question,  along  with  other  baggage  belonging  to  the  party 
with  whom  the  plaintiff  was  travelling,  to  Columbia,  who  replied 
that  he  had  no  through  checks,  but  that  it  was  all  right,  and  they 
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would  go  through  to  Columbia  all  right,  and  wrote  something  on 
the  trunks ;  that  the  trunk  in  question  was  first  missed  at  Seneca 
City,  and  has  not  been  seen  since,  the  witness  saying,  "To  the 
best  of  my  knowledge  it  was  not  put  on  the  Columbia  and  Green- 
ville train;"  that  there  was  a  connection  of  roads  from  Atlanta 
to  Columbia  by  way  of  the  Atlanta  and  Charlotte  Air  Line 
Road  over  the  Columbia  and  Greenville  Road  during  the  time 
of  the  alleged  loss  of  the  trunk;  that  through  tickets  were  sold 
over  this  route  from  Atlanta  to  Columbia,  and  vice  versa ;  that 
the  several  roads  of  the  line  received  compensation  from  the 
gross  amount  for  which  the  through  ticket  sold  according  to  the 
number  of  miles  travelled  on  each  of  the  roads ;  that  there  was 
an  arrangement  existing  among  these  roads  composing  this  line 
of  travel  having  in  view  the  diverting  of  travel  from  other  lines 
which  stretched  out  from  Atlanta  to  the  same  point;  that  A. 
Pope  was  the  general  passenger  agent  of  this  line  of  roads,  and 
had  very  large  powers  in  relation  to  matters  of  passenger  travel 
and  their  baggage ;  that  he  had  authority  to  bind  the  roads  in  mat- 
ters relating  to  his  department,  but  could  not  override  the  au- 
thority of  the  presidents  of  the  several  roads,  under  whose  au- 
thority he  made  the  rates  of  transportation  at  important  points ; 
that  said  A,  Pope,  in  replying  to  a  letter  of  plaintiff's  counsel, 
stated  that  a  search  for  the  missing  trunk  was  being  conducted 
under  the  direction  of  the  general  baggage  agent,  and  that  "if  a 
liability  is  established  upon  either  one  of  the  roads  at  interest, 
viz.,  the  A.  &  C.  A.  L.  or  G.  &  C.  R.  R.,  a  properly  audited 
claim  for  the  value  of  the  trunk  will  be  promptly  paid." 

At  the  conclusion  of  this  testimony  on  behalf  of  the  plaintiff, 
a  nonsuit  was  moved  for  and  granted,  upon  the  ground  that 
"there  was  a  total  failure  to  prove  any  liability  of  the  defendant 
company,  as  the  loss  had  been  proved  to  have  occurred  before 
defendant's  line  was  reached,  and  that  there  was  no  evidence  of 
any  contract  by  which  defendant  could  be  held  liable  for  loss  of 
baggage  on  other  lines." 

The  plaintiff  appeals  upon  the  following  grounds :  "1.  That 
the  railroads  constituting  the  line,  viz.,  the  Atlanta  and  Char- 
lotte Air  Line  and  the  Columbia  and  Greenville  Railroads  were 
joint  contractors  for  the  carriage  and  delivery  of  passengers  and 


Digitized  by 


Google 


38  Felder  v.  Railroad  Company. 


Opinion  of  the  Court.  [21  S.  C. 


their  baggage,  and  as  such  responsible  for  the  loss  of  the  latter. 
2.  That  it  was  proper  practice  to  sue  the  Columbia  and  Green- 
ville Railroad  Company  for  the  loss  as  proved  in  this  action, 
they  being  one  of  the  contractors.  3.  That  there  was  abundance 
of  testimony  in  the  cause  sustaining  the  foregoing  exceptions 
which  should  have  been  submitted  to  the  jury  for  them  to  pass 
upon."  The  remaining  ground  of  appeal  having  been  abandoned, 
need  not  be  stated. 

It  is  quite  clear  that  the  Circuit  judge  was  entirely  right  in 
holding  that  there  was  an  entire  failure  to  prove  any  independent 
liability  on  the  part  of  the  defendant  company,  for  there  was  not 
only  no  testimony  tending  to  show  that  the  missing  trunk  had 
ever  been  delivered  to  or  received  by  defendant,  but  the  plain- 
tiff's own  witness  testified  <that  the  trunk  was  missed  at  Seneca 
City,  before  reaching  defendant's  line,  and  that  to  the  best  of 
his  knowledge  it  was  not  put  on  the  Columbia  and  Greenville 
train.  The  correctness  of  this  seems  to  be  recognized  by  the 
appellant,  for  in  her  exceptions  the  only  point  she  makes  is  that 
the  defendant  was  a  joint  contractor  with  the  Atlanta  and  Char- 
lotte Air  Line  Railroad,  to  whom  the  trunk  was  delivered,  and 
as  such  liable  for  the  negligence  of  that  company ;  or  at  least 
that  there  was  sufficient  evidence  of  such  joint  contract  to  require 
that  the  question  should  have  been  submitted  to  the  jury. 

The  first  and  fundamental  difficulty  in  the  way  of  the  plaintiff 
seems  to  us  to  be  this,  that  there  was  no  allegation  in  her  com- 
plaint of  any  such  joint  contract,  and  no  allegation  that  the  trunk 
in  question  was  ever  delivered  to  or  received  by  the  defendant 
company,  and  hence  the  complaint  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action  against  this  defendant,  and  for 
that  reason  should  have  been  dismissed.  But  even  assuming  that 
the  complaint  did  contain  such  allegations,  we  think  that  there 
was  an  utter  lack  of  evidence  to  sustain  either  allegation.  As 
we  have  already  said,  there  was  not  only  no  evidence  to  sustain 
the  last  mentioned  allegation,  but  the  testimony  distinctly  dis- 
proved it.  So  that  the  only  inquiry  is  whether  there  was  any 
evidence  tending  to  show  a  joint  contract  between  these  railroad 
companies  whereby  the  one  should  become  responsible  for  the 
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default  of  the  other.  We  have  looked  in  vain  through  the  testi- 
mony for  any  such  evidence. 

Surely,  the  fact  that  through  tickets  were  sold  from  Atlanta  to 
Columbia  and  from  Columbia  to  Atlanta  affords  no  such  evidence. 
Through  tickets  are  oftentimes  intended  as  much,  if  not  more, 
for  the  convenience  and  advantage  of  the  travelling  public  as  for 
that  of  the  railroads  over  which  they  are  sold ;  and  if  the  prin- 
ciple should  be  established  that  the  sale  of  through  tickets  over 
a  line  of  connecting  railroads  constituted  evidence  of  a  joint  con- 
tract between  such  roads  whereby  one  would  become  responsible 
for  the  defaults  of  another,  the  effect  would  doubtless  prove  very 
injurious  to  the  interests  and  convenience  of  the  travelling  pub- 
lic. For  if  such  were  the  rule,  railroad  companies  would  not  be 
very  likely  to  make  these  arrangements  so  conducive  to  the  com- 
fort and  convenience  of  passengers,  as  the  effect  would  be  to 
make  each  of  the  companies  composing  the  line,  no  matter  how 
long  it  might  be,  guarantors  of  the  conduct  of  each  of  the  other 
companies.  A  passenger  buying  a  through  ticket  from  Colum- 
bia or  New  Orleans  to  New  York,  and  sustaining  some  loss  or 
damage  somewhere  along  the  route,  might  bring  his  action  against 
the  richest,  best  equipped,  and  most  carefully  managed  railroad 
constituting  a  portion  of  the  line,  and  recover  damages  from  it, 
when  in  fact  his  loss  or  damage  was  sustained  while  travelling 
over  a  link  in  the  line  owned  by  a  totally  insolvent  corporation, 
in  bad  order  and  carelessly  managed. 

But  we  need  not  discuss  the  question,  for  we  think  that  the 
point  has  been  distinctly  ruled  in  the  very  case  so  much  relied  on 
by  appellant,  Bradford  v.  South  Carolina  Railroad  Company, 
7  Rich.,  201.  Nor  do  we  think  that  there  was  anything  in  the 
other  evidence  adduced  tending  to  show  any  such  joint  contract 
between  these  companies  as  would  make  one  liable  for  the  defaults 
of  the  other.  All  of  the  evidence  is  entirely  consistent  with  the 
idea  that  the  only  arrangement  between  these  companies  was  the 
usual  one  for  the  sale  of  through  tickets,  whereby  passengers 
would  be  attracted  to  the  line  composed  of  these  different  rail- 
roads, for  their  own  convenience,  and  none  of  it  points  to  the 
assumption  of  any  joint  liability. 

The  case  of  Bradford  v.  South  Carolina  Railroad  Company, 
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supra,  mainly  relied  upon  by  appellant,  differs  materially  from 
this  case.  In  the  first  place,  there  was  in  that  case  a  distinct 
allegation  that  the  several  companies  composing  the  line  from 
Chattanooga  to  Charleston  were  joint  contractors,  and  the  testi- 
mony principally,  if  not  solely,  relied  upon  by  the  court  as  suffi- 
cient to  establish  such  joint  contract  was,  not  the  through  receipt 
which  the  courts  said  would  not  be  sufficient  to  establish  it,  but 
the  fact  that  the  defendant  company  had  published  an  advertise- 
ment, in  which  they  announced  to  the  public  that  "by  a  recent 
arrangement  between  the  South  Carolina,  the  Georgia,  and  West- 
ern and  Atlantic  Railroads,  a  through  ticket  for  freight  on  cot- 
ton has  been  made  from  Chattanooga,  Tenn.,  to  Charleston,  S. 
C,  at  the  rate  of  sixty-five  cents  per  100  lbs.  It  is  highly  neces- 
sary, in  order  to  insure  correctness  in  the  transaction  of  this 
business,  that  the  agent  of  the  South  Carolina  Railroad  at  Ham- 
burg should  be  aware  of  the  number  of  bales  and  marks  of  each 
shipment.  Shippers  are  therefore  earnestly  requested  to  take 
duplicate  receipts ;  one  of  which  must,  in  all  cases,  be  forwarded 
per  mail  to  the  above-named  agent,  in  order  to  fix  responsibility 
on  this  company.  With  these  precautions,  the  business  can  and 
will  be  transacted  mutually  satisfactory  to  all  concerned.  The 
roads  pledge  themselves  to  give  all  practicable  dispatch  to  cotton 
entrusted  to  them  for  transportation.1' 

The  words  which  we  have  italicized  in  the  foregoing  advertise- 
ment showed  very  clearly  that  there  was  a  joint  contract,  and 
certainly  the  South  Carolina  Railroad  Company,  in  the  face  of 
these  words,  could  not  deny  it.  The  evidence  showing  that  du- 
plicate receipts  had  been  forwarded  to  the  agent  at  Hamburg, 
and  thus  the  condition  upon  which  the  liability  of  the  defendant 
company  was  to  attach  having  been  performed,  that  company 
could  not  deny  it,  even  though  the  testimony  seemed  to  show 
that  the  damage  to  the  cotton  in  question  was  sustained  before  it 
reached  the  South  Carolina  Railroad ;  for  that  company  had,  by 
the  terms  of  its  advertisement,  in  effect,  agreed  that  its  responsi- 
bility should  be  fixed  so  soon  as  one  of  the  duplicate  receipts  had 
been  forwarded  to  its  agent  at  Hamburg,  which  was  done.  The 
court,  therefore,  properly  held  that  the  evidence  was  quite  suffi- 
cient to  require  that  the  question  as  to  whether  there  was  a  joint 
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contract  should  be  submitted  to  the  jury.  But  in  this  case  we 
find  no  such  testimony,  and  we  see  no  error  on  the  part  of  the 
Circuit  judge  in  granting  the  nonsuit. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 

Mr.  Chief  Justice  Simpson  concurred  generally,  but  Mr. 
Justice  McGowan  only  in  the  result. 


LANIER  v.  BRUNSON. 


1.  A  trustee  wbo  was  appointed  under  the  authority  of  a  marriage  set- 
tlement for  the  purpose,  in  part,  of  prosecuting  certain  claims  held 
under  the  settlement,  upon  which  claims  judgments  were  afterwards 
obtained,  is  entitled  to  commissions  on  the  amount  received  in  com- 
promise of  such  judgments,  directly  by  the  cestui  que  trust,  but  in 
the  presence  of  the  trustee  and  on  their  joint  receipt. 

2.  Where  a  marriage  settlement  vested  in  a  trustee  the  legal  title  of 
choses  in  action,  the  statute  of  uses  does  not  apply,  and  the  trust 
continues  until  the  trustee  divests  himself  of  the  legal  title ;  and  in 
whatever  form  he  turns  over  the  assets  to  his  cestui  que  trust,  he  is 
entitled  to  his  commissions. 

3.  Where,  in  action  by  trustee  and  cestui  que  trust  against  others,  judg- 
ment is  rendered,  in  form,  in  favor  of  the  latter,  it  is,  in  effect,  in 
favor  of  both  plaintiffs,  and  upon  the  money  realized  under  such 
judgment  the  trustee  is  entitled  to  commissions. 

4.  In  this  action  against  the  defendant  individually,  she  asserted  as  a 
counter-claim  a  note  due  to  her  as  executrix.  Held,  that  a  demurrer 
to  this  counter-claim  was  properly  sustained,  there  being  no  sufficient 
allegation  of  her  qualification  as  executrix,  and  the  claim  and  coun- 
ter-claim being  in  different  rights. 

5.  There  beiifg  no  proof  that  the  defendant  was  the  appointed  or  quali- 
fied executrix,  the  counter-claim  could  not  be  sustained. 

Before  Kershaw,  J.,  Edgefield,  October,  1882. 

The  opinion  states  the  case.    The  Circuit  decree  was  as  follows : 
This  case  was  heard  upon  exceptions  taken  to  the  report  of  the 

master  by  both  plaintiff  and  defendant.     Several  questions  were 

made,  which  shall  be  considered  in  their  order. 
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1.  Was  the  plaintiff  entitled  to  commissions  on  money  invested 
by  him  in  the  purchase  of  land,  with  the  approval  of  the  cestui 
que  trwt,  and  in  accordance  with  the  powers  conferred  upon  him 
by  the  deed  ?  A  trustee  is  allowed  commissions  on  all  money 
received  and  paid  out  by  him  in  due  course  of  administration  of 
the  trust.  If,  therefore,  the  money  expended  in  the  purchase  of 
the  land  in  question  was  rightfully  invested,  of  which  there  is  no 
question,  the  trustee  is  entitled  to  his  commissions  upon  the 
amount  so  paid.  It  would  be  a  strange  anomaly,  if  a  cestui  que 
trust  could  direct  an  investment  of  trust  funds  in  the  purchase  of 
land,  and  by  such  investment  defeat  the  just  claim  of  the  trustee 
to  compensation  for  his  services  and  responsibilities  as  trustee, 
and  there  is  no  propriety  or  equity  in  such  a  proceeding  which 
will  entitle  the  cestui  que  trust  to  claim  the  protection  of  this 
court  against  such  a  demand  on  the  part  of  the  trustee. 

2.  Money  was  loaned  to  one  Cheatham,  with  the  approval  of 
the  cestui  que  trust,  upon  a  note  and  mortgage,  which  were  turned 
over  to  defendant  as  part  of  the  trust  property.  It  turned  out 
that  the  note  was  not  wholly  collected.  Defendant  excepts  to 
the  allowance  of  commissions  on  the  whole  amount  of  the  note  and 
mortgage.  This  question  will  be  disposed  of  by  overruling  the 
exception  upon  the  authority  of  the  cases  of  Ball  v.  Brown,  Bail. 
JEq.,  374,  and  the  decisions  there  referred  to,  of  which  Deas  v. 
Spann,  Harp.  Eq.,  176,  may  be  considered  the  leading  case. 
Where  the  trust  estate  consists  of  bonds,  notes,  or  other  choses  in 
action,  which  the  trustee  turns  over  to  the  cestui  que  trust,  and 
they  are  received  as  money,  commissions  are  due  upon  such  a 
transaction,  as  if  the  trustee  had  collected  the  securities  and  paid 
over  the  money. 

3.  The  trustee  recovered  a  judgment,  which  was  agreed  by  the 
cestui  que  trust  to  be  assigned  to  one  Hollingsworth  upon  his 
paying  her  $5,000,  and  satisfying  the  costs  and  fees  of  the  lawyers 
of  the  trustee  who  obtained  the  judgment — the  whole  amount  to 
be  paid  by  Hollingsworth  not  to  exceed  $7,061.  This  was  re- 
garded as  a  compromise  arrangement,  and  was  assented  to  by  the 
trustee,  who  executed  the  assignment.  The  money  was  paid  by 
Hollingsworth,  according  to  the  agreement,  $5,000  to  the  defen- 
dant, and  the  balance,  $1,861 ,  to  the  costs  and  fees  of  the  lawyers. 
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The  master  has  allowed  commissions  on  the  amount  paid  to  defen- 
dant only.  Defendant  excepts  to  the  allowance  of  any  commis- 
sions on  this  trust  action,  while  plaintiff  excepts,  because  commis- 
sions were  not  allowed  upon  the  whole  amount  which  Hollings- 
worth  agreed  upon  as  the  utmost  extent  of  his  liability. 

Both  exceptions  are  overruled.  The  defendant's,  on  the  au- 
thority of  the  cases  cited  above,  and  the  plaintiff's,  because  this 
was  a  compromise  made  by  the  defendant,  to  which  he  assented, 
and  which  is  the  same,  in  effect,  as  if  he  had  assigned  the  judg- 
ment to  Hollingsworth  upon  the  payment  of  $5,000,  with  an  in- 
demnity against  the  claims  of  his  attorneys  for  their  costs  and 
fees.  If  the  attorneys  had  been  content  to  receive  nothing  from 
Hollingsworth  and  released  him,  as  they  might  have  done,  would 
it  be  pretended  that  the  plaintiff  could  have  charged  commissions 
on  the  sum  they  might  have  claimed  for  their  services,  but  which 
they  saw  fit  to  remit?  In  no  sense  can  the  money  paid  by  Hol- 
lingsworth to  the  lawyers  under  this  arrangement  be  deemed 
equivalent  to  the  receipt  and  disbursement  of  money  by  the  trus- 
tee, and  therefore  the  foundation  for  the  claim  of  commissions 
does  not  exist. 

4.  The  eighth  exception  of  the  defendant  otyects  to  any  com- 
missions being  allowed  the  trustee,  because  she  was  entitled,  after 
the  death  of  her  husband,  to  have  the  whole  trust  estate  turned 
over  to  her.  I  am  unable  to  find  any  question  to  discuss  in  this 
exception.  If  defendant  was  entitled  to  the  estate  after  the  death 
of  her  husband,  and  that  estate  consisted  of  choses  in  action,  and 
other  securities  for  money  payable  to  the  trustee,  how  could  she 
receive  the  same,  unless  the  trustee  either  collected  the  securities 
and  paid  over  the  money,  or  assigned  them  to  her  ?  In  either 
case,  as  I  have  shown,  he  would  be  entitled  to  commissions. 

5.  The  plaintiff  excepts  also  to  any  finding  of  fact  by  the  mas- 
ter, but  I  cannot  conceive  how  he  could  have  obeyed  the  order  of 
the  court,  which  required  him  to  take  the  testimony  and  state  the 
accounts  between  the  plaintiff  and  the  defendant,  without  a  finding 
of  facts,  and  this  exception  is  also  overruled. 

6.  The  defendant's  sixth  and  seventh  exceptions  are  well  taken. 
The  plaintiff  is  estopped  and  cannot  claim  that  the  money  received 
by  him  from  the  sheriff,  and  paid  over  to  the  defendant,  was  not 
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a  part  of  the  trust  estate ;  at  least,  under  the  circumstances,  the 
defendant  cannot  here  be  made  liable  to  refund  the  amount  should 
the  contingency  hereafter  happen  which  the  master  has  sought  to 
provide  for.  We  can  only,  in  this  action,  deal  with  existing  facts 
properly  in  evidence.     These  exceptions  are  sustained. 

7.  The  last  exceptions  to  be  noticed  are  those  of  the  plaintiff 
(the  first  and  fourth)  which  complain  that  the  master  allowed  the 
counter-claim  set  up  by  the  answer.  This  claim  consists  of  a 
note  which,  it  was  said,  was  held  by  defendant's  deceased  husband, 
payable  to  him,  and  made  by  the  plaintiff,  which  came  to  defen- 
dant's hands  as  executrix  of  her  husband.  The  plaintiff  demurred 
to  this  counter-claim,  and  objected  to  any  evidence  being  received 
in  regard  to  it.  The  plaintiff  also  excepts  to  a  finding  of  the 
master,  as  matter  of  fact,  that  the  deceased  husband,  Robert  D. 
Brunson,  left  a  will,  or  that  defendant  was  executrix,  because 
there  was  no  proof  of  these  facts.  He  also  excepts  to  the  allow- 
ance of  the  counter-claim,  because  the  note,  if  the  facts  are  con- 
ceded, could  not  be  set  up  as  a  counter-claim. 

These  exceptions  must  be  allowed.  The  answer  does  not  con- 
tain a  sufficient  allegation  to  support  the  counter-claim,  nor  was 
the  title  of  the  defendant,  as  executrix,  sufficiently  proven.  Nor 
can  the  note  in  question  be  the  proper  subject  of  a  counter-claim 
in  this  action,  not  being  due  to  defendant  in  the  same  right  in 
which  she  is  sued.  The  note  is  claimed  to  be  due  to  her  as  ex- 
ecutrix, while  she  is  sued  in  her  individual  and  personal  character. 
She  could  not  maintain  an  action  on  it  in  her  own  right,  and  con- 
sequently cannot  set  it  up  as  a  counter-claim  in  an  action  brought 
against  her  personally.  Porn.  Rem.^  §  751.  It  is  not  impossible 
that  she  might  have  made  it  the  subject  of  an  application  to  the 
court  in  proper  form,  in  behalf  of  the  estate  which  she  claims  to 
represent,  so  that  whatever  the  plaintiff  might  recover  in  this 
action  should  be  subjected  to  the  payment  of  the  debt,  and  it  may 
be  that  after  the  recovery  of  judgment  herein,  some  such  relief 
may  be  had,  especially  if  plaintiff  is  in  insolvent  circumstances ; 
but  as  a  counter-claim  herein,  it  cannot  be  sustained  for  the  rea- 
sons given. 

It  is  therefore  ordered  and  adjudged,  That  the  report,  as  modi- 
fied by  this  decree,  be  confirmed  and  made  the  judgment  of  this 
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court,  and  that  the  defendant  pay  the  plaintiff  the  sum  of  two 
hundred  and  forty-six  37-100  dollars,  and  also  the  costs  of  this 
action,  to  be  adjudged  by  the  clerk  and  by  him  inserted  in  the 
judgment,  and  that  plaintiff  have  execution  therefor. 

Mr.  W.  H.  Folk,  for  appellant. 

Under  our  statutes,  a  trustee  is  entitled  to  commissions  only  on 
moneys,  &c,  received  and  paid  away.  Bail.  Eq.,  374.  Lanier 
never  received  nor  paid  away  this  money,  and  he  had  no  right  to 
receive  it,  for  the  judgments  were  in  favor  of  Mrs.  Brunson  and 
in  her  name.  11  S.  C,  566.  Besides,  the  husband  being  dead, 
there  was  no  longer  any  trust.  Speer  Eq.,  587.  The  cases 
cited  by  the  Circuit  judge — Bail.  Eq.,  374;  Harp.  Eq.,  176 — 
do  not  apply;  for  here  the  judgments  were  recovered  by  Mrs. 
Brunson.  See  2  McOord  C%.,473.  Lanier's  consent  was  purely 
formal,  and  amounted  to  nothing.  Under  the  circumstances  of  this 
case,  the  counter-claim  was  proper.  Water.  Set-Off,  §§10-17; 
12  Am.  Dec,  155 ;  10  Paige,  369 ;  Bail.  Eq.,  156 ;  2  Mc- 
Cord,  185. 

Messrs.  Glover  $  Abney,  contra. 

As  trustee  acting,  and  for  services  rendered,  Lanier  was  en- 
titled to  the  commissions  claimed.  Statute  of  uses  has  no  appli- 
cation to  personal  property.  Speer  Eq.,  579,  593 ;  6  Rich., 
315 ;  3  S.  C,  78 ;  5  Id.,  446.  The  trust  was  not  executed  at 
Brunson '8  death,  the  judgment  was  never  assigned  to  Mrs.  B., 
and  the  trustee's  control  continued.  There  must  be  delivery  of 
possession  to  divest  a  trustee  of  the  legal  title  to  personalty. 
Hill  Trust.,  236,  248,  and  cases  supra.  Where  otherwise  ex- 
ecuted, the  beneficiary  was  in  possession.  At  any  rate,  he  is 
entitled  to  commissions.  Pars.  ConL,  793-99;  Herm.  Est, 
§§  322,  417.  But  he  constructively  received  the  money.  Bail. 
Eq.,  374.  And  the  trust  deed  expressly  provides  for  compensa- 
tion. 13  Rich.  Eq.,  195.  The  counter-claim  was  properly  ex- 
cluded. Code,  §§  170,  171 ;  Pom.  Rem.,  §§  749,  750.  And  for 
want  of  proof. 
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March  26,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  The  facts  out  of  which  the  questions 
made  by  this  appeal  arise  are,  substantially,  as  follows :  The  plain- 
tiff having  become  trustee  of  the  defendant  under  a  marriage  set- 
tlement executed  by  her  in  contemplation  of  marriage  with  her 
late  husband,  R.  D.  Brunson,  commenced  an  action  against  James 
B.  Griffin,  the  guardian  of  the  defendant,  and  his  sureties,  to  re- 
cover the  amount  due  by  such  guardian,  which  resulted  in  judg- 
ments against  the  guardian  and  one  of  his  sureties,  as  well  as 
against  the  heirs  at  law,  legatees,  and  devisees  of  another  surety 
to  whom  lands  had  descended.  This  was  done  in  accordance  with 
one  of  the  provisions  of  the  marriage  settlement,  by  which  the 
trustee  "is  required,  and  shall  have  power,  to  make  settlements 
with  James  B.  Griffin,  guardian,  or  with  any  person  for  said  James 

B.  Griffin,  in  whose  hands  the  property,  estate,  and  funds  of  said 
Margaret  C.  Hollingsworth  (now  Brunson)  may  be.  *  *  * 
And  the  said  trustee  *  *  *  is  further  empowered  to  bring 
suits,  and  take  such  steps  for  the  collection  and  preservation  of 
the  property,  money,  and  estate  of  said  Margaret  C.  Hollings- 
worth, as  he  may  deem  proper  and  St,  and  proceed  against  any 
person  or  persons  who  may  be  liable  or  bound  to  said  Margaret 

C.  Hollingsworth  for  any  property,  money,  or  estate  appertaining 
or  belonging  to  her,  and  as  a  compensation  for  such  labor  and 
trouble,  the  trustee  shall  be  entitled  to  retain  a  reasonable  sum 
from  the  trust  funds  to  pay  expenses  and  charges. " 

It  seems,  therefore,  that  one  of  the  objects  contemplated  by 
the  parties  in  executing  the  marriage  settlement  was  to  provide 
for  the  collection  of  the  money  due  to  the  defendant  by  suit  if 
necessary.  Accordingly,  as  we  have  said,  suit  was  brought  by 
Lanier,  in  which  he  joined  with  him  as  plaintiffs  the  defendant 
and  her  husband.  The  latter,  however,  died  October  1st,  1870, 
after  the  suit  was  commenced ;  but  it  does  not  appear  that  any 
notice  was  taken  of  that  fact  in  the  future  progress  of  the  case. 
Some  time  subsequently  to  the  recovery  of  the  judgments  above 
mentioned  a  compromise  was  effected  with  John  H.  Hollings- 
worth, one  of  the  parties  against  whom  judgment  was  recovered, 
whereby  he  was  to  be  discharged  upon  the  payment  to  the  de- 
fendant of  five  thousand  dollars  and  her  counsel  fees  and  costs, 
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estimated  at  the  amount  of  two  thousand  and  sixty-one  dollars, 
and  accordingly  a  paper  was  drawn  up,  of  which  the  following  is 
a  copy : 

"State  of  South  Carolina,  1    T   n  t>7 

County  of  Edgefield.  }  In  Common  PUa*' 

"James  A.  Lanier  et  al,  plaintiffs,  against  James  B.  Griffin 
et  aln  defendants. — Bill  for  account,  &c. 

"A  decree  having  been  made  by  the  Supreme  Court  in  this 
case,  and  judgment  having  been  entered  thereon,  and  a  compro- 
mise having  been  made  in  the  case  between  John  H.  Hollings- 
worth  and  M.  Cornelia  Brunson  for  the  sum  of  seven  thousand 
dollars  ($7,000),  the  said  Cornelia  Brunson  hereby  remits  to  the 
said  John  H.  H oil ings worth,  who  is  a  legatee  and  takes  under 
the  will  of  D.  M.  Hollingsworth,  all  the  rights  which  the  law 
gives  to  a  surety  who  pays  a  debt,  and  further  assigns,  transfers, 
and  sets  over  to  John  H.  Hollingsworth  all  her  right,  interest, 
and  title  in  and  to  said  case,  and  in  the  judgments  in  said  case, 
and  her  right  against  all  the  parties  thereto  against  whom  she 
may  have  claims,  but  all  without  recourse  in  any  form  against 
her,  and  without  recourse  upon  her  for  costs  and  fees.  The  bal- 
ance of  attorney  costs,  $61,  to  be  paid  to  General  Gary  by  John 
H.  Hollingsworth. 

"M.  C.  BRUNSON. 
10th  January,  1881. 
"J.  A.  LANIER, 
"Trustee  for  M.  C.  Brunson. 

"Witness:  Thomas  Thomson. 

"Witness:  W.  H.  Folk." 

In  pursuance  of  this  compromise,  John  H.  Hollingsworth  paid 
over  to  the  defendant  the  said  sum  of  five  thousand  dollars  in  the 
presence  of  the  plaintiff,  who  then  claimed  his  commissions,  but 
was  induced  to  refrain  from  pressing  his  claim  at  that  time,  for 
fear  of  breaking  up  the  compromise,  being  told  that  he  could 
afterwards  assert  his  claim.  The  testimony  of  Hollingsworth 
was  that  he  refused  to  pay  over  the  money  unless  Lanier  signed 
the  assignment  of  which  the  above  is  a  copy.     This  action  was 
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then  brought  by  the  plaintiff  to  recover  commissions  on  the  said 
sum  of  seven  thousand  dollars,  and  the  defendant,  amongst  other 
defences,  set  up  a  counter-claim  as  follows :  "That  the  said  James 
A.  Lanier  is  indebted  to  her  as  executor  of  Robert  D.  Brunson, 
deceased,  by  his  note  dated  May  26,  1869,  due  at  one  day,  in 
the  sum  of  five  hundred  dollars,  less  a  credit  of  $25,  August  30, 
1870,  for  cash  loaned  to  him."  To  this  counter-claim  the  plain- 
tiff filed  a  demurrer  upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  counter-claim ;  and  that  it  is  not  a  coun- 
ter-claim to  this  action,  the  defendant  having  no  right  of  action 
on  the  same  in  her  individual  capacity. 

The  case  came  before  the  Circuit  judge  upon  the  master's  re- 
port and  exceptions  thereto,  who  held,  so  far  as  the  questions  in- 
volved in  this  appeal  are  concerned,  that  the  plaintiff  was  enti- 
tled to  commissions  on  the  sum  of  five  thousand  dollars  paid  to 
the  defendant,  but  not  on  the  additional  sum  of  two  thousand 
and  sixty-one  dollars  to  be  paid  to  her  attorneys  for  fees  and 
costs,  and  that  the  demurrer  to  the  counter-claim  should  be  sus- 
tained, upon  two  grounds :  First,  that  the  answer  does  not  con- 
tain a  sufficient  allegation  to  support  the  counter-claim  ;  second, 
that  the  note  was  not  a  proper  subject  of  counter-claim  in  this 
action,  not  being  due  to  the  defendant  in  the  same  right  in  which, 
she  is  sued ;  and  rendered  judgment  accordingly. 

From  this  judgment  defendant  appeals  upon  two  grounds,  the 
third  being  of  too  general  a  nature  to  require  any  notice  from 
us,  as  has  been  frequently  held:  "1.  Because  of  error  in  hold- 
ing 'that  the  plaintiff  was  entitled  to  commissions  as  trustee  on 
the  five  thousand  dollars  paid  to  defendant  by  John  H.  Hollings- 
worth,'  the  said  plaintiff  never  having  received  nor  paid  out  the 
same.  2.  Because  of  error  in  holding  'that  the  note  set  up  in 
discount  by  the  defendant  against  plaintiff's  claim  for  commis- 
sions was  not  a  good  and  valid  counter-claim  or  setoff  against 
any  and  all  demands  of  the  said  plaintiff.'  " 

The  reasons  given  by  the  Circuit  judge  and  the  authorities 
which  he  has  cited  in  support  of  his  conclusions  are  so  entirely 
satisfactory  that  we  scarcely  deem  it  necessary  to  add  anything 
to  what  he  has  said.  It  is  very  manifest  that  one  of  the  objects 
in  having  the  plaintiff  appointed  trustee  was  to  have  the  claim  of 
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the  defendant  against  the  guardian  properly  prosecuted,  as  the 
marriage  settlement  not  only  authorized  but  required  this  to  be 
done  by  the  trustee.  Now,  when  this  duty  was  performed,  and 
nothing  remained  to  be  done  but  receive  the  money  which  was 
the  fruit  of  the  litigation  commenced  and  prosecuted  by  the 
trustee,  it  would  seem  strange  indeed  if  the  mere  fact  that  the 
money  was  paid  into  the  hands  of  the  cestui  que  trust  instead  of 
the  trustee,  who  was  present  and  ready  to  receive  it,  should  de- 
prive the  latter  of  his  claim  to  the  usual  compensation.  The 
testimony  shows  that  Hollingsworth  refused  to  pay  the  money 
unless  the  trustee  executed  the  assignment,  which  he  accordingly 
did,  and  the  case  is,  therefore,  very  much  like  the  case  suggested 
in  the  argument  of  respondent's  counsel,  of  money  being  depos- 
ited in  bank  to  the  credit  of  a  trustee,  which,  of  course,  could 
only  be  drawn  out  upon  his  check.  Certainly,  in  such  a  case,  if 
the  trustee,  accompanied  by  his  cestui  que  trust  or  her  agent, 
went  to  the  bank,  signed  the  check,  and  allowed  the  money  to  be 
paid  directly  into  her  hands,  instead  of  his  own,  this  would  not 
deprive  him  of  his  right  to  commissions. 

It  is  argued,  however,  that  upon  the  death  of  Robert  D.  Bran- 
son the  trust  terminated,  and  the  plaintiff  was  no  longer  trustee, 
and  the  defendant  had  a  right  to  receive  directly  her  own  money. 
Even  if  this  were  so,  it  would  seem  a  little  strange  that  no  such 
suggestion  appears  to  have  been  made  until  the  trustee  comes  to 
claim  compensation  for  the  performance  of  the  very  duty  for 
which  he  was  appointed.  But  is  it  so?  The  marriage  settle- 
ment contains  no  such  provision;  on  the  contrary,  that  instru- 
ment vested  the  legal  title  of  the  estate  of  the  defendant,  con- 
sisting solely  of  choses  in  action,  personal  property,  in  the  trustee 
for  the  very. purpose  of  enabling  him  to  convert  such  choses  in 
action  into  money ;  and  even  if  there  had  been  nothing  further 
for  the  trustee  to  do,  the  property  being  personalty,  the  statute 
of  uses  would  not  apply,  and  until  he  had  delivered  possession, 
or  in  some  other  way  divested  himself  of  the  legal  title,  the  trust 
would  continue.  Harllee  v.  Platts,  6  Rich.y  315,  and  other  cases 
cited  by  the  respondent.  When  he  did  turn  over  the  assets  to 
his  cestui  que  trust,  whether  in  the  form  of  money  or  in  the  form 
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of  bonds  or  judgments,  he  would  be  entitled  to  commissions, 
under  the  authorities  cited  by  the  Circuit  judge. 

Again,  it  is  argued  that  when  Judge  Carpenter  rendered  judg- 
ment in  the  original  case  of  Lanier  and  others  v.  Chriffin  and 
others,  he  rendered  judgment  in  favor  of  M.  C.  Brunson  by  name 
and  not  in.  favor  of  the  plaintiffs  in  that  action,  and,  therefore, 
she  alone,  and  not  the  trustee,  had  the  right  to  enforce  such 
judgment  and  receive  the  money.  While  it  is  true  that  the 
judgment  is,  in  form,  in  favor  of  Mrs.  Brunson,  who  was  the 
real  party  in  interest,  yet  it  must  be  manifest  that  this  was  not 
done  under  the  view  that  the  trust  had  terminated,  or  with  the 
purpose  of  excluding  any  of  the  rights  of  the  trustee.  Nothing 
of  the  kind  appears  in  the  decree.  Indeed,  it  does  not  even 
appear  in  that  decree,  as  reported  in  11  S.  C,  567,  when  it  was 
filed,  or  when  Robert  D.  Brunson  died,  and  it  is  quite  clear  that 
nothing  whatever  was  intended  to  be  adjudged  as  between  the 
plaintiff,  Lanier,  and  his  co-plaintiff  in  that  suit,  Mrs.  Brunson. 
The  decree  in  that  case  was,  in  effect,  though  not  in  form,  a 
decree  in  favor  of  the  plaintiffs  in  that  case,  as  it  should  have 
been.  We  do  not  think,  therefore,  that  appellant's  position  de- 
rives any  strength  from  the  fact  that  the  judgment  in  that  case 
was  nominally  in  favor  of  M.  C.  Brunson. 

The  second  ground  of  appeal  cannot  be  sustained.  There  was 
no  sufficient  allegation  that  the  defendant  was  the  duly  qualified 
executor  of  Robert  D.  Brunson,  deceased,  and  therefore  the 
counter-claim  was  open  to  the  demurrer  interposed.  But  in  ad- 
dition to  this,  it  would  seem  from  the  authority  cited  {Pom.  Rem.^ 
§  751)  that  the  note  set  up  as  a  counter-claim,  not  being  due  to 
defendant  in  her  own  right,  could  not  be  pleaded  as  a  counter- 
claim. Mrs.  .Brunson  individually  and  Mrs.  Brunson  as  execu- 
trix of  the  will  of  her  husband  are  in  law  two  distinct  and  differ- 
ent persons.  Besides,  even  if  the  demurrer  should  have  been 
overruled,  the  Circuit  judge  states  that  there  was  no  evidence 
that  the  defendant  had  ever  been  appointed  or  qualified  as  execu- 
trix of  her  husband's  will,  and  this  statement  is  fully  sustained 
by  an  examination  of  the  testimony  set  out  in  the  "Case" ;  and  in 
the  absence  of  such  evidence,  it  is  quite  clear  that  the  counter- 
claim could  not  be  sustained. 
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Whether  the  defendant  could  not,  by  proper  allegations  and 
proofs,  have  obtained  the  benefit  of  the  note  set  up  as  a  counter- 
claim, or  whether  she  may  not  still  subject  the  amount  recovered 
in  this  action  to  the  payment  of  that  debt,  as  intimated  by  the 
Circuit  judge,  are  questions  which  are  not  now  before  us,  and 
cannot,  therefore,  be  considered  or  adjudged. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


WHALEY  v.  JACOBSON  &  SON. 

1.  A  contract  between  a  landlord  and  one  M.,  which,  taken  as  a  whole, 
gave  to  M.  the  possession  of  the  land  for  the  year,  was  substantially 
a  lease,  and  gave  M.  such  an  interest  in  the  crops  to  be  made  thereon 
as  enabled  him  to  encumber  it  with  liens  for  advances,  subject  to  the 
landlord's  lien  for  rent  to  the  extent  of  one-third  of  the  crop. 

£.  Where  a  landlord  leased  land  to  a  tenant  for  a  stipulated  rent,  and 
also  agreed  to  make  advances,  which  were  to  be  repaid  out  of  the 
crop,  but  the  contract  was  not  recorded  nor  filed,  the  landlord  can- 
not, in  action  against  the  sheriff,  recover  for  such  advances  the  crop 
made  by  the  tenant  on  this  land,  the  sheriff  having  seized  it  under  a 
warrant  issued  upon  a  merchant's  recorded  lien  of  later  date,  given 
by  the  tenant. 

3.  A  landlord,  to  secure  a  lien  for  advances  mode  to  his  tenant,  or  for 
rent  exceeding  one-third  of  the  crop,  must  comply  with  the  same 
terms  and  conditions  as  are  imposed  by  the  statute  upon  all  others. 

Before  Wallace,  J.,  Orangeburg,  May,  1883. 

The  opinion  fully  states  the  case. 

Mr.  T.  B.  Whaley,  for  appellant. 

Mr.  James  F.  Izlar,  contra. 

March  24th,  1884.    The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McGowan.     On  January  5, 1881,  Lawrence  M. 

Whaley  entered  into  a  written  agreement  with  one  Samuel  Mid- 

dleton  as  follows:  "I,  Samuel  Middleton,  do  hereby  agree  to 


Digitized  by 


Google 


52  Whaley  v.  Jacobson  &  Son. 

Opinion  of  the  Court.  [21  S.  C. 

plant  and  cultivate  properly,  in  Cotton  and  provisions,  during  the 
year  1881,  at  my  own  cost  and  expenses,  thirty-five  acres  of  L. 
M..  Whaley 's  land  in  Orangeburg  county,  and  at  my  own  cost 
and  charges  to  gather  and  prepare  for  market  the  crops  to  be 
made  thereon,  and  to  deliver  the  same  in  accordance  with  the 
directions  of  the  said  L.  M.  Whaley  or  his  agent.  I  further 
agree  to  repair  and  keep  in  good  condition  the  fencing  around 
said  land,  in  consideration  of  which  the  said  L.  M.  Whaley 
hereby  agrees  to  advance  the  said  Samuel  Middleton,  during  the 
year  aforesaid,  fertilizers  and  supplies,  amounting  to  three  hun- 
dred dollars,  to  be  used  in  the  cultivation  of  said  crops;  that  the 
said  Samuel  Middleton  shall  occupy,  during  the  year,  the  prem- 
ises now  in  his  possession ;  and  after  the  said  L.  M.  Whaley  has 
realized  twelve  hundred  pounds  of  lint  cotton,  and  has  also  paid 
the  advances  to  be  made  as  aforesaid,  with  interest  thereon, 
then  the  said  Samuel  Middleton  shall  have  the  residue  of  said 
crops,"  &c. 

This  contract  was  never  indexed  or  recorded,  but  Middleton 
took  possession  under  it.  He  got  some  supplies  from  Whaley 
under  the  contract,  there  being  still  a  balance  therefor  of  $1 16 
due  Whaley.  During  the  year  he  desired  other  supplies,  and  in 
February  he  gave  an  agricultural  lien  for  supplies  to  B.  Jacob- 
son  &  Son,  merchants,  to  the  amount  of  $135.  This  lien  was 
properly  indexed  in  the  clerk's  office,  February  23,  1881.  Mid- 
dleton delivered  the  1,200  pounds  of  lint  cotton  to  the  landlord, 
Whaley,  but  did  not  pay  him  the  balance  for  advances  by  him. 
On  December  29,  1881,  B.  Jacobson  &  Son  procured  from  the 
clerk  a  warrant  to  seize  the  crop  remaining  in  the  possession  of 
Middleton,  and  A.  M.  Salley,  the  sheriff,  levied  on  cotton  seed, 
fodder,  hay,  and  rice  straw,  and  was  about  to  sell  the  same,  when 
Whaley,  the  landlord,  brought  this  action  before  a  trial  justice 
to  recover  possession  of  said  articles  as  his  property,  there  being 
still  a  balance  due  to  him  for  advances  made  during  the  year. 

The  jury  in  the  trial  justice's  court  rendered  a  verdict  for  de- 
fendant, and  the  plaintiff  appealed  to  the  Court  of  Common  Pleas. 
Judge  Wallace  affirmed  the  decision,  and  the  plaintiff  appeals 
upon  the  following  exceptions :  "1.  Because  under  the  agreement, 
Middleton's  interest  in  the  crop  to  be  produced  by  his  labor  was 
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not  such  as  to  enable  him  in  advance  to  subject  it  to  a  legal  lien. 
2.  Because  Middleton  had  no  right  to  give  a  lien  upon  the  crop 
which  belonged  to  the  plantiff  until  the  residue,  or  his  share,  was 
set  apart  and  delivered  to  him.  3.  Because  in  the  cultivation  of 
plaintiff's  land  Middleton  was  not  his  tenant,  but  his  employe 
merely,  and  could  not  encumber  with  a  lien  more  than  his  inter- 
est in  the  crop.  4.  Because  Middleton  had  no  right  or  title  to 
any  of  the  produce  until  the  residue  was  ascertained  and  deliv- 
ered to  him." 

This  court  has  held  in  several  cases  tthat  a  mere  employe*,  who 
cultivates  the  crop  of  another  for  hire,  either  in  money  or  a  part 
of  the  crop,  is  not,  in  the  sense  of  the  agricultural  acts,  "a  culti- 
vator of  the  soil,"  and  entitled,  before  a  division  of  the  crop,  to 
dispose  of  it  or  encumber  it  with  liens ;  but  that  one  who  is  the 
owner,  or  entitled  under  contract  or  lease  to  the  possession  of  the 
soil  which  he  cultivates  on  his  own  account,  may  give  a  lien  upon 
the  crop  thereon  produced,  subject,  however,  in  the  case  of  a 
lessee,  to  the  right  of  the  landlord  to  have  his  rent  first  to  the 
extent  of  one-third  of  the  crop,  and  that  without  recording  or 
filing.  Kennedy  v.  Reames,  15  S.  (7.,  551 ;  Rickey  $  Miller 
v.  DuPre,  20  S.  C,  6;  Carpenter  v.  Strickland,  Id.,  1. 

The  first  question  is  as  to  the  relation  which  Middleton  bore 
to  Whaley,  the  owner  of  the  land.  Did  the  contract  make  him 
a  tenant  or  a  mere  employe*  ?  It  is  somewhat  confused,  and  all 
of  its  parts  are  not  consistent  with  each  other;  but  taken  as  a 
whole,  we  think  it  gave  Middleton  possession  of  the  premises', 
and  was  substantially  a  lease  for  a  year.  A  lease  is  defined  to 
be  "in  effect  a  conveyance  of  the  possession  of  property  (gen- 
erally lands  or  houses)  for  a  fixed  period,  and  usually  with  the 
reservation  of  a  rent."     Rap.  $  Law.  L.  Diet.,  735. 

It  is  true  that  the  stipulations  which  required  Middleton  to  de- 
liver the  crops  after  they  were  gathered,  "in  accordance  with  the 
direction  of  Whaley  or  his  agent,"  looks  as  if  there  was  some  in- 
tention to  retain  possession  of  the  place;  but,  on  the  other  hand, 
the  stipulations  that  Middleton  was  to  "occupy  the  place"  and 
"keep  it  in  repair,"  and  that  "the  landlord  would  make  advances 
to  him,"  are  only  consistent  with  the  idea  of  a  temporary  trans- 
fer of  possession.     Middleton  was  to  occupy  the  premises,   to 
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plant  and  cultivate  cotton  and  provisions  at  his  own  cost  and  ex- 
pense, and  to  repair  and  keep  in  good  condition  the  fencing ;  in 
consideration  of  which  he  agreed  to  take  advances  during  the 
year;  "and  after  the  said  L.  M.  Whaley  has  realized  1,200 
pounds  of  lint  cotton,  and  has  paid  (we  suppose  Middleton)  the 
advances  to  be  made  as  aforesaid,  with  interest  thereon,  then  the 
said  Middleton  shall  have  the  residue  of  the  crops,"  &c. 

This  contract  is  very  different  from  that  in  Huff  v.  Watkzns, 
15  8.  C,  83,  which  gave  the  landlord  "the  entire  control  of  the 
time  and  services  of  the  elhploye'  in  working  his  lands  under  his 
exclusive  direction  and  control  from  sun  to  sun."  "A  servant, 
strictly  speaking,  is  a  person  who,  by  contract  or  operation  of 
law,  is  for  a  limited  period  subject  to  the  authority  or  control  of 
another  person  in  a  particular  trade,  business,  or  occupation." 
Wood  M.  $  S.>  2.  We  think  Middleton  was  a  tenant  of  the 
landlord,  Whaley,  and  "a  cultivator  of  the  soil"  in  the  sense,  of 
the  agricultural  acts. 

Taking  this  as  settled,  Middleton  had  such  an  interest  in  the 
crop  to  be  made  as  enabled  him  to  encumber  it  with  liens  for  ad- 
vances, subject  always  to  the  rights  of  the  landlord  for  his  rent 
to  the  extent  of  one-third  of  the  crop.  But  in  this  view,  it  is 
urged  that  the  plaintiff  also  made  advances,  and  being  the  land- 
lord, his  lien  was  "prior  and  preferred,"  whether  it  was  registered 
or  not.  It  was  Middleton's  covenant  to  take  "the  residue  of  the 
crop  after  these  advancements  were  paid;"  and  if  he  had  deliv- 
ered the  crop  to  the  landlord  in  discharge  of  this  obligation,  Ja- 
cobson &  Son  could  not  have  recovered  their  claim  in  money 
from  him.  See  Kennedy  v.  Reames,  supra.  But  Middleton 
did  not  so  deliver  the  crop,  which,  remaining  in  his  possession, 
was  seized  under  the  warrant  of  Jacobson  &  Son,  and  this  gives 
rise  to  a  different  question,  viz.,  whether  the  landlord  had  such 
title  in  the  crop  as  to  enable  him  to  recover  possession  of  it  from 
the  sheriff,  not  under  agricultural  warrant,  but  in  an  ordinary 
action  for  delivery  of  personal  property. 

As  an  ordinary  lienee,  he  certainly  had  no  such  right,  for 
several  reasons,  and  especially  because  his  lien  was  not  recorded 
as  required  by  law.  As  landlord  he  had  the  right  to  his  rent  to 
the  limit  before  indicated.     What  was  his  rent?     Was  it  limited 
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to  the  lint  cotton  delivered,  or  did  it  include  also  the  payment  of 
the  advances  made  ?  Can  the  obligation  of  Middleton  that  these 
advances  should  be  first  paid  be  properly  regarded  as  a  part  of 
the  rent  promised  by  him  ?  The  obligation  to  pay  these  advances 
was  not  in  a  separate  paper,  according  to  the  usual  form  in  such 
cases,  but  in  the  original  rent  contract,  and  we  have  little  doubt 
that  such  agreement  was  one  of  the  inducements  which  moved 
the  landlord  to  grant  the  lease,  and  therefore  to  that  extent  was 
part  of  the  consideration  of  the  lease.  But  it  was  rather  an  un- 
usual way  of  securing  rent,  and  if  it  were  possible  so  to  consider 
it,  we  do  not  see  how  it  could  be  estimated,  especially  in  view  of 
the  limit  in  the  amount  of  the  landlord's  lien.  The  whole 
amount  could  not  be  added  as  so  much  more  consideration  for  the 
use  of  the  land,  i.  e.,  rent,  for  the  consideration  is  expressly 
declared  to  be  for  advances  to  be  made. 

The  law  favors  the  landlord,  but  we  do  not  suppose  that,  in 
giving  priority  to  rent,  the  legislature  had  in  contemplation  such 
contracts  as  this,  or  intended  to  do  more  than  to  secure  the  rent 
proper  to  the  landlord,  and  then  leave  him  to  make  agricultural 
advances  to  his  tenants  upon  the  same  terms  and  conditions  as  to 
recording,  &c,  as  were  imposed  upon  all  others.  The  law  ex- 
pressly declares  such  to  be  the  intention  as  to  so  much  of  the 
crop  as  exceeds  one-third,  and  we  do  not  see  why  it  should  not 
be  so  construed  in  reference  to  advances  made  by  the  landlord  to 
his  tenant,  which  are  not  in  its  proper  sense  "rent." 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 


GAFFNEY  v.  PEELER. 


1.  Where  all  the  issues  in  a  law  case  are  referred  to  a  referee  to  hear 
and  determine,  and  to  report  the  same,  the  right  to  file  exceptions 
thereto  being  specially  reserved,  the  findings  of  law  and  fact  by  the 
referee  are  open  to  review,  upon  proper  exceptions,  in  the  Circuit 
Court. 

2.  A  finding  of  fact  by  a  referee,  based  upon  incompetent  testimony,  is 
error  of  law. 
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3.  Minutes  of  a  stockholders'  meeting  of  a  corporation  under  whom 
plaintiff  claims  the  land  in  dispute,  and  also  declarations  of  a  former 
owner,  are  inadmissible  in  support  of  plaintiff's  title. 

4.  A  married  woman's  estate  of  inheritance,  prior  to  1868,  could  be 
conveyed  only  in  the  mode  prescribed  by  the  act  of  1795. 

5.  Since  the  statute  of  distributions  of  1791,  there  has  been  in  this 
state  no  tenancy  by  the  curtesy  in  fee  simple  estates. 

6.  P.,  having  an  interest  in  land  as  an  heir  of  his  father,  sold  it  to  his 
mother,  and  then  conveyed  the  entire  fee  to  K.,  with  covenants  of 
general  warranty :  Held,  that  P.  ana  those  claiming  under  him  were 
estopped  from  asserting  against  K.  an  interest  in  the  land  subse- 
quently acquired  by  P.  as  an  heir  of  his  mother,  or  otherwise. 

7.  This  court  has  no  power  to  review  questions  of  fact  passed  upon  by 
the  Circuit  judge  in  a  law  case. 

8.  Matters  not  presented  to  nor  passed  upon  by  the  Circuit  judge,  nor 
made  a  ground.of  exception,  not  considered. 

9.  Action  was  brought  against  several  defendants  for  the  recovery  of 
real  property,  plaintiff  demanding  judgment  for  the  land  described, 
or  if  entitled  to  only  an  undivided  interest  therein,  then  for  division 
or  sale  ;  plaintiff  being  found  entitled  to  the  interest  of  only  one  of 
the  defendants,  the  judgment  of  the  Circuit  Court  dismissing  the 
complaint  was  reversed  and  a  new  trial  granted. 

Before  Hudson,  J.,  York,  June,  1883. 

This  was  an  action  by  W.  W.  Gaffney  against  Daniel  Peeler 
and  others  for  the  recovery  of  a  tract  of  land,  commencecHn 
1882.  The  defendants  are  the  heirs-at-law  of  Daniel  Peeler,  sr. 
The  plaintiff  claimed  under  this  same  Daniel  Peeler,  sr.,  under 
the  chain  of  titles  stated  in  the  opinion  of  this  court.  The  re- 
leases to  the  widow  were  in  the  shape  of  bonds,  whereby  the  ob- 
ligor bound  himself,  on  payment  of  the  purchase  money,  to  exe- 
cute good  titles  to  the  obligee  for  his  or  his  wife's  share,  or  if 
partition  should  be  ordered,  then  to  execute  a  power  to  the  obli- 
gee to  receive  the  share  awarded  to  the  obligor.  The  first  of 
these  bonds  bears  date  October  26,  1840,  and  was  executed  by 
Moses  M.  Dunn,  husband  of  one  of  the  distributees,  to  Anthony 
Peeler,  and  by  intermediate  bonds  of  others,  and  finally  by  bond 
of  Anthony  Peeler  to  Levicey  Peeler,  the  widow,  dated  Novem- 
ber 6,  1846,  all  of  the  shares  were  transferred,  or  attempted  to 
be  transferred,  to  Levicey  Peeler,  except  that  of  Mrs.  Moss,  a 
widowed  daughter,  who  resided  on  the  place.     But  the  married 
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daughters  signed  none  of  these  bonds ;  they  were  executed  by 
their  husbands,  two  of  whom  have  survived  their  wives.  On 
March  14,  1863,  Levicey  Moss,  widow,  by  a  like  bond,  trans- 
ferred her  share  to  her  mother. 

There  was  no  evidence  of  any  deed  from  Gist  to  Daniel  Peeler, 
jr.,  but  plaintiffs  introduced  in  evidence  a  minute  of  a  meeting 
of  the  stockholders  of  the  King's  Mountain  Iron  Company, 
proved  to  be  in  the  handwriting  of  R.  V.  Gist,  approving  a  pur- 
chase of  the  property  from  Daniel  Peeler,  jr.  A  declaration  of 
Gist  that  he  had  purchased  the  Peeler  land  for  the  Iron  Com- 
pany was  also  proved. 

In  1842  all  the  children  of  Daniel  Peeler,  sr.,  had  moved  to 
Georgia,  except  Levicey  Moss  and  Daniel  Peeler,  who  remained 
with  their  mother  on  the  place.  This  situation  continued  until 
March,  1863,  when  Levicey  Peeler  made  her  deed  to  Gist,  about 
which  time  the  land  was  abandoned  by  the  Peeler  family.  In 
1879  the  defendants,  heirs  of  Daniel  Peeler,  sr.,  and  of  his  wife 
Levicey  (who  died  in  1865),  entered  upon  the  land  and  held  it 
adversely. 

The  Circuit  judgment  was  as  follows: 

The  plaintiff  brings  this  action  against  the  defendants  to  re- 
cover possession  of  a  tract  of  695  acres  of  land,  which  it  is 
alleged  they  wrongfully  withhold  from  him,  and  of  which  he  is 
seized  in  fee.  The  defendants  deny  the  title  of  the  plaintiff,  and 
lay  claim  to  the  said  land  as  heirs-at-law  of  Daniel  Peeler,  sr., 
deceased,  and  of  his  deceased  widow,  Levicey  Peeler.  By  the 
pleadings  the  action  is  one  involving  the  title  to  real  estate.  No 
equitable  feature  is  engrafted  upon  the  action,  neither  in  the  com- 
plaint nor  in  the  answer. 

The  parties,  waiving  trial  by  jury,  and  desiring  a  trial  by  the 
court,  procured  the  issues  of  law  and  of  fact  to  be  referred  to  a 
special  referee.  Accordingly  references  were  held  and  much  tes- 
timony was  taken,  and  this  testimony,  with  the  findings  of  fact 
and  conclusions  of  law,  and  the  exceptions  thereto,  bring  the  case 
for  hearing  before  me.  To  the  testimony  and  report  of  the 
referee,  reference  must  be  had  for  the  detail  of  the  facts,  a  state- 
ment of  which  I  cannot  incorporate  into  this  judgment  because 
they  are  so  voluminous. 
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In  such  an  action  it  devolves  upon  the  plaintiff  to  shew  perfect 
title  in  himself  to  the  disputed  land,  in  order  to  recover  of  the 
defendants  who  are  in  possession  claiming  title.  The  plaintiff 
must  rely  upon  the  strength  ^>f  his  own  title,  and  not  upon  the 
weakness  of  that  of  the  defendants.  It  is  in  order  therefore  first 
to  examine  the  title  of  the  plaintiff  as  set  up  and  ascertain  its 
strength.  If  he  has  shewn  a. prima  facie  title,  it  will  be  in  order 
then  to  examine  the  title  established  by  the  defence,  so  as  to  de- 
termine whether  or  not  it  be  paramount  to  that  of  the  plaintiff. 

Both  parties  claim  under  Daniel  Peeler,  sr.,  deceased,  to 
whom  the  land  was  granted  by  the  state  in  July,  A.  D.  1819,  and 
who  died  seized  and  possessed  thereof  about  1830.  The  following 
is  the  plaintiff '8  abstract  of  title  which  he  claims  has  been  suffi- 
ciently established : 

1.  Deed  to  the  locus  in  quo  bearing  date  May  6th,  1881,  sold 
by  virtue  of  an  order  of  the  Court  of  Common  Pleas  at  the  suit 
of  T.  J.  Bell,  who  held  it  as  agent  of  the  creditors  of  the  King's 
Mountain  Iron  Company. 

2.  Deed  to  the  locus  in  quo  by  the  sheriff  of  York  to  T.  J. 
Bell,  bearing  date  May  18th,  1880,  the  same  having  been  levied 
on  and  sold  by  said  sheriff  at  the  suit  of  the  said  execution  credi- 
tors of  the  King's  Mountain  Iron  Company  in  1869  and  deed 
made  in  1880,  and  possession  taken  by  Bell  in  1869. 

3.  Deed  of  Daniel  Peeler,  jr.,  bearing  date  June  12th,  1863, 
conveying  the  land  to  the  King's  Mountain  Iron  Company. 

4.  Alleged  deed  of  Richard  V.  Gist  shortly  prior  to  the  last 
named  deed  of  June  12th,  1863,  conveying  said  land  to  Daniel 
Peeler. 

5.  Deed  March  14,  1863,  of  Levicey  Peeler,  conveying  said 
land  to  R.  V.  Gist. 

6.  Deeds  of  the  surviving  children  of  Daniel  Peeler,  sr.,  con- 
veying their  respective  shares,  of  said  land  to  their  mother,  Levi- 
cey Peeler,  evidenced  by  bonds  for  title  given  at  different  days 
and  times  between  1840  and  1863,  but  mostly  prior  to  1846. 

7.  Death  of  Daniel  Peeler,  deceased,  about  1880,  seized  in  fee 
of  this  land,  which  was  granted  to  him  by  the  state  July  19th, 
1819,  leaving  him  surviving  his  widow,  Levicey  Peeler,  and  ten 
children. 
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This  abstract  of  plaintiff's  alleged  title  I  have  formulated  from 
the  testimony,  and  it  is  very  clear  that  if  the  evidence  estab- 
lishes it,  he  must  recover  of  the  defendants.  The  plaintiff  has, 
by  proper  and  sufficient  proof,  established  the  first,  second,  and 
third  links  in  his  chain  of  title.  The  deeds  of  conveyance  are 
in  evidence,  and  no  question  has  been  made  as  to  their  execution 
and  delivery.  By  this  proof  the  plaintiff  has  traced  his  title 
through  successive  owners  of  this  land  back  to  June  12th,  1863. 

But  the  fourth  link  is  missing.  No  deed  from  R.  V.  Gist  to 
Daniel  Peeler,  jr.,  has  been  produced.  There  is  no  evidence 
that  such  a  deed  was  ever  made.  Neither  the  original  nor  an 
office  copy  can  be  found,  nor  has  any  witness  been  produced  to 
prove  that  such  a  paper  ever  existed.  Betwixt  the  time  when 
Levicey  Peeler,  the  widow,  conveyed  4o  R.  V.  Gist,  and  the  time 
when  Daniel  Peeler  conveyed  to  the  King's  Mountain  Iron  Com- 
pany, but  a  few  months  intervened,  to  wit,  from  March  16, 1863, 
to  June  12,  1868,  but  how  Daniel  Peeler  got  title  does  not  ap- 
pear. To  make  it  appear  that  such  a  transfer  of  title  was  made, 
the  plaintiff  introduced  before  the  referee  declarations  of  Gist, 
who  is  living  in  the  state,  and  the  minutes  of  the  King's  Moun- 
tain Iron  Company,  to  the  effect  that  Gist  had  bought  the  land 
from  Levicey  Peeler.  But  none  of  these  declarations  are  to  the 
effect  that  Gist  conveyed  to  Daniel  Peeler,  jr.,  but  are  statements 
of  other  facts,  from  which  we  are  asked  to  conjecture  or  infer 
that  he  did  so. 

All  these  declarations,  even  if  admissible,  when  duly  weighed, 
are  insufficient  to  support  the  inference  that  Gist  sold  and  con- 
veyed the  land  to  Peeler.  But  this  loose  hearsay  testimony  is 
clearly  inadmissible  in  behalf  of  plaintiff's  title.  He  claims 
under  the  King's  Mountain  Iron  Company,  and  also  under  Gist, 
and  the  declarations  of  these  persons  in  favor  of  their  own  title 
are  inadmissible  in  behalf  of  the  plaintiff.  A  witness  for  the 
defendants  stated  on  his  examination  that  while  in  Georgia  he 
saw*  a  paper  purporting  to  be  a  bond  for  titles  from  Gist  to  Peeler 
in  the  possession  of  Peeler,  but  it  had  neither  date  nor  witness. 
This  does  not  cure  the  want  of  proof  by  plaintiff,  and,  intrinsi- 
cally, is  worth  little  as  testimony.     I  conclude  that  this  fourth 
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link  in  the  plaintiff's  chain  is  missing,  and  that  it  is  unsupplied 
by  proof. 

It  is  suggested  that  we  might  conclude  that  the  title  of  Gist 
was  the  title  of  the  company,  and  thus  make  the  connection. 
But  such  is  not  the  plaintiff's  allegation  in  his  complaint,  nor  is 
there  any  legitimate  testimony  going  to  sustain  such  a  conclusion. 
In  fact,  the  circumstances  negative  this  theory,  because,  if  such 
were  true,  why  would  the  company  have  taken  title  from  Daniel 
Peeler,  under  whom  they  held  and  claimed?  Why  not  take  from 
Gist?  If  Gist  bought  for  the  company,  there  appears  no  reason 
at  all  why  they  should  not  have  taken  his  title,  instead  of  title 
from  another.  This  theory  has  no  evidence  to  support  it,  and  is 
negatived  by  the  circumstances.  Now,  it  seems  that  T.  J.  Bell 
held  the  title  of  the  King's  Mountain  Company  for  the  period  of 
ten  years,  and  this  might  save  the  plaintiff's  case,  provided  he 
could  go  beyond  1 863  and  connect  himself  with  other  owners  of 
the  land,  the  united  possession  of  whom  would  cover  a  period  of 
more  than  twenty  years,  so  as  to  presume  a  grant  from  the  state. 

If  he  were  making  out  his  title  before  a  jury,  and  proved  title 
in  Bell  and  his  possession  of  the  land  for  ten  years  or  more,  still 
he  would  be  nonsuited,  unless  he  could  connect  Bell  with  pre- 
ceding owners  and  occupants  of  the  land,  whose  period  of  owner- 
ship would  form  a  period  of  twenty  years  or  more,  from  the  plain- 
tiff downward,  in  which  the  land  had  been  owned  connectedly 
and  successively  by  citizens  of  the  state  under  whom  plaintiff 
claims.  Subjected  to  this  fundamental  rule  as  to  the  mode  of 
raising  the  presumption  of  a  grant,  the  plaintiff  would  be  non- 
suited, because  he  stops  short  in  his  proof  at  June  12,  1863, 
which  leaves  him  within  the  period  of  twenty  years,  and  deprives 
him  of  the  benefit  of  the  presumption  of  a  grant  by  the  state. 

But  so  far  as  Bell's  title  and  possession  are  concerned,  the 
plaintiff  can  derive  little  benefit  therefrom,  because  that  posses- 
sion was  interrupted,  before  the  lapse  of  ten  years,  by  the  defen- 
dants, who,  as  heirs  at  law  of  Daniel  Peeler,  srv  and  of  their  -de- 
ceased mother,  the  *widow,  reentered  upon  the  land  and  ousted 
Bell,  and  still  hold  against  the  plaintiff.  At  the  sale  at  which 
the  plaintiff  purchased  this  land,  the  defendants  caused  full  and 
explicit  notice,  in  writing,  to  be  published,  declaring  their  posses- 
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sion  and  title  to  this  land.  The  plaintiff  purchased  with  his  eyes 
open,  and,  it  is  said,  bought  at  a  nominal  price,  lie  accepted 
the  gage  thrown  down  to  him,  and  coming  into  this  court  to  assert 
his  title  to  the  territory  which  he  knew  to  be  possessed  and 
claimed  by  the  defendants,  he  has  failed  in  his  venture  under  the 
most  liberal  construction  of  the  rules  of  evidence  and  principles 
of  law. 

Now  the  plaintiff  holds  the  title  of  Daniel  Peeler,  jr.,  to  this 
tract  of  land.  He  is  one  of  the  heirs  at  law  of  Daniel  Peeler, 
sr.,  to  whom  the  land  was  granted  by  the  state  in  1819,  and  were 
it  not  that  Daniel  Peeler,  jr.,  parted  with  his  interest  and  estate 
as  heir  to  his  father  long  ago,  the  plaintiff  would  be  entitled  to 
recover  that  part,  which  is  the  one-fifteenth  of  the  whole.  But 
as  far  back  as  December  15th,  1842,  he  sold  his  interest  to  his 
mother,  and  her  title  thereto  became  absolute  and  perfect  before 
she,  in  March,  1863,  sold  and  conveyed  to  Gist. 

I  conclude,  therefore,  as  a  matter  of  fact,  that  plaintiff  has 
failed  to  show  title  to  the  land  in  dispute,  and  hence  cannot  re- 
cover possession  thereof  from  the  defendants.  All  the  findings 
of  fact  and  conclusions  of  law  of  the  referee  at  variance  with  the 
facts  herein  found  and  .the  principles  of  law  herein  announced 
are  overruled. 

I  deem  it  unnecessary  to  examine  in  detail  the  merits  of  the 
defendants'  title,  as  they  are  allowed  to  stand  upon  their  posses- 
sion of  the  land  until  ousted  by  paramount  title.  It  would  be 
very  tedious  to  follow  the  learned  referee  in  his  various  findings 
of  fact  and  conclusions  of  law  bearing  upon  the  various  and  fre- 
quent transfers  of  title  by  the  heirs  at  law  of  Daniel  Peeler,  sr., 
the  one  to  the  other.  It  is  enough  to  say  that  I  cannot  agree 
with  him  in  his  views  of  the  effect  of  the  attempts  of  the  hus- 
bands of  Peeler's  daughters  to  convey  or  to  sell  their  wives'  shares 
in  this  land.  My  own  opinion  is  that  Levicey  Peeler,  the  widow, 
under  a  proper  construction  of  the  law  and  findings  of  fact,  did 
get  good  and  sufficient  title  to  shares  of  such  of  the  children  as, 
being  sui  juris,  sold  to  her;  the  lapse  of  time  and  possession 
curing  the  absence  of  proof  of  deeds.  She  also  got  title  to  the 
husbands'  shares  of  their  wives'  parts  in  each  case  where  the 
husband  sold  and  survived  the  wife;  but  in  cases  where  the  wife 
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survived  the  husband,  his  previous  attempt  to  convey  conferred 
no  estate,  but  the  whole  survived  to  the  wife. 

It  is  a  mistake  also  in  the  referee  to  hold  that  in  South  Caro- 
lina, prior  to  1868,  a  husband  surviving  the  wife  had  an  estate 
in  curtesy  to  her  separate  real  estate.  The  act  of  1791,  in  my 
opinion,  fixed  his  right  as  one  of  her  heirs,  and  abolished  the 
estate  by  curtesy  in  her  fee  simple  estate  by  necessary  implica- 
tion. The  provisions  of  that  act  are  totally  inconsistent  with  the 
estate  of  curtesy  in  the  husband. 

Should  the  plaintiff  hereafter  be  able  to  put  the  defendants  to 
the  exact  proof  of  title,  it  will  be  time  enough  for  the  court  to 
adjudge  in  detail  which  of  the  defendants  have,  and  which  have 
not,  title  superior  to  that  of  the  plaintiff.  Having  adjudged  that 
he  has  not  proved  title,  we  are  called  on  to  go  no  further. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  com- 
plaint be  dismissed,  and  that  the  defendants  have  execution  for 
their  costs. 

From  this  decree  the  plaintiff  appealed  upon  the  following  ex- 
ceptions : 

It  is  respectfully  submitted  that  his  honor  the  presiding  judge 
erred : 

1.  In  overruling  the  finding  of  fact  by  the  referee  that  R.  V. 
Gist  had  conveyed  the  land  in  dispute  to  Daniel  Peeler,  jr.,  since, 
being  a  case  at  law,  and  all  the  issues  having  been  referred  to  the 
referee:  (a.)  The  said  finding  was  not  without  evidence  to  sus- 
tain it.  (6.)  It  was  in  accordance  with  the  clear  preponderance 
of  the  evidence,  (c.)  The  evidence  in  support  of  the  finding 
was  conclusive,  and  there  was  no  evidence  to  rebut  it. 

2.  In  holding  that  the  alleged  conveyance  from  Gist  to  Peeler 
was  unsupported  by  the  proof. 

3.  In  excluding  from  the  evidence  the*  minutes  of  a  meeting 
of  the  stockholders  of  the  King's  Mountain  Iron  Company,  at 
which  Gist,  the  agent  of  the  company,  and  a  stockholder,  was 
present,  and  reported  the  purchase  for  the  said  company  of  the 
land  in  dispute  from  Daniel  Peeler,  offered  to  show :  (a.)  That 
Gist  had  conveyed  to  Peeler.  (6.)  And,  generally,  that  Gist's 
title  was  in  the  company. 
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4.  In  excluding  from  the  evidence  the  declarations  of  the  said 
Gist  in  favor  of  the  said  company's  title,  made  whilst  its  agent. 

5.  In  holding  that  Levicey  Peeler,  when  she  conveyed  to  Gist, 
was  not  seized  of  the  several  interests  of  the  married  daughters 
and  their  husbands  in  the  land  in  dispute. 

6.  In  holding  that  the  plaintiff  took  nothing  by  the  deed  of 
Daniel  Peeler,  jr.,  to  the  King's  Mountain  Iron  Company,  be- 
cause he  had  previously  conveyed  his  interest  away,  and  that  he 
can  retain  the  possession,  in  the  face  of  his  own  deed,  against  the 
plaintiff. 

7.  In  adjudging  that  the  plaintiff's  complaint  should  be  dis-- 
missed. 

8.  In  holding  that  plaintiff,  in  his  proof  of  a  chain  of  succes- 
sive possessions  in  preceding  owners  for  twenty  years,  stopped 
short  at  June  12,  1863,  the  testimony  being  that  Levicey  Peeler, 
who  sold  to  R.  V.  Gist,  March  14,  1863,  continued  to  hold  until 
January  1,  1864,  when  she  surrendered  the  possession  to  the 
King's  Mountain  Iron  Company. 

9.  In  not  holding  that  the  possession  of  the  King's  Mountain 
Iron  Company  was  not  broken  by  T.  J.  Bell,  when  he  entered  in 
1869,  but  that  he  must  be  taken  to  have  held  under  and  for  the 
said  company  until  he  accepted  the  sheriff's  title,  May  18, 1880, 
and  because  of  such  acceptance. 

10.  In  not  adjudging  that  the  plaintiff  is  seized  of  all  the 
right,  title,  and  claim  that  the  said  Gist  ever  held  in  the  prem- 
ises, and  that  he  is  entitled  to  recover  the  same,  with  damages  for 
the  withholding,  according  to  the  proof. 

11.  In  not  adjudging  that  Daniel  Peeler,  jr.,  and  the  other 
defendants  who  claim  to  hold  as  the  heirs  at  law  of  Daniel  Peeler, 
sr.,  and  Levicey  Peeler,  are  estopped  from  denying  transfer  of 
the  said  Daniel  Peeler,  jr.,'s  title,  as  one  of  such  heirs  at  law, 
to  the  plaintiff  or  his  grantors. 

12.  In  not  adjudging  that  the  plaintiff  was  entitled,  as  against 
the  said  Daniel  Peeler,  jr.,  and  the  defendants  claiming  as  afore- 
said, to  be  let  into  possession  of  the  premises  to  the  extent  of  the 
interest  of  the  said  Daniel  Peeler,  as  an  heir  at  law  of  his  father 
and  mother,  and  to  damages  for  the  withholding,  according  to  the 
proofl 
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13.  In  not  recommitting  the  report  to  the  referee  for  his  find- 
ings of  fact  from  the  testimony  not  adjudged  to  be  incompetent 

Messrs.  (7.  JE.  Spencer  and  J.  H.  Rion  for  appellant. 

Mr.  James  F.  Hart,  contra. 

April  2d,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  The  plaintiff  in  this  action  seeks  to 
recover  possession  of  a  certain  tract  of  land  in  York  county,  uAnd 
that  the  title  should  be  adjudged  in  the  plaintiff  in  fee  simple,  and 
in  the  event  that  judgment  in  his  favor  should  be  for  only  an  un- 
divided interest  in  the  same,  the  plaintiff  will  demand  judgment 
that  the  premises  aforesaid  be  divided  between  plaintiff  and  the 
parties  in  interest  according  to  their  respective  shares,  or  if 
division  in  kind  be  impracticable,  that  the  said  premises  be  sold, 
and  the  proceeds  divided  as  aforesaid.0  In  his  complaint  he  sets 
out  his  chain  of  title  as  follows : 

1.  A  grant  to  Daniel  Peeler,  sr.,  dated  July  19th,  1819. 

2.  Death  of  Daniel  Peeler,  sr.,  intestate,  about  1830,  leaving 
as  his  heirs  at  law  his  widow,  Levicey,  and  ten  children. 

3.  Releases  from  the  children  to  the  widow. 

4. -Deed  from  widow  to  R.  V.  Gist,  dated  March  14th,  1863. 

5.  Deed  from  Gist  to  Daniel  Peeler,  jr.,  date  unknown. 

6.  Deed  from  Daniel  Peeler,  jr.,  to  the  King's  Mountain  Iron 
Company,  dated  June  12th,  1863. 

7.  Deed  from  sheriff  of  the  interest  of  said  company  sold  un- 
der execution  to  T.  J.  Bell. 

8.  Deed  from  clerk  of  court  to  plaintiff,  dated  May  6th,  1881, 
in  pursuance  of  a  sale  made  by  him  under  proper  proceedings  for 
that  purpose. 

In  the  second  count  of  the  complaint,  as  it  is  called,  the  plain- 
tiff simply  sets  up  a  claim  that  he  is  seized  in  fee  of  the  pre- 
mises in  dispute,  without  specifying  the  sources  of  his  title ;  and 
in  the  third  count  he  claims  that  he  was  lawfully  in  possession  of 
the  premises  in  question,  and  that  defendants  unlawfully  entered 
upon  and  disseized  the  plaintiff  and  forcibly  keep  him  out  of  pos- 
session.  The  answers  contained  a  general  denial  of  the  plaintiff's 
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title,  and  no  further  statement  of  what  they  contain  need  be  made 
as  the  question  turns  upon  the  validity  of  plaintiff's  title. 

A  trial  by  jury  was  waived,  and  an  order  was  granted  refer- 
ring it  to  a  referee,  "to  hear,  determine,  and  report  upon  all  the 
issues  of  law  and  fact  raised  by  the  said  pleadings,  with  the  right 
reserved  to  either  party  to  file  exceptions  to  said  report,  and  to 
have  the  same  heard  in  this  court;  it  being  understood  that 
neither  party  waives  the  right  to  a  subsequent  trial  by  jury  of 
the  issues  raised,  whether  Thomas  J.  Bell,  Esq.,  through  whom 
the  plaintiff  claims,  acquired  title  to  the  property  in  dispute  by 
possession  subsequently  to  the  execution  sale,  at  which  it  is  al- 
leged he  purchased  the  same." 

Accordingly,  the  case  came  before  the  Circuit  judge  upon  the 
report  of  the  referee,  with  exceptions  thereto  filed  both  by  plaintiff 
and  defendants,  and  he  held  that  the  plaintiff  had  failed  to  establish 
the  fourth  link  in  the  chain  of  title,  as  the  Circuit  judge  stated 
the  chain,  but  the  fifth  link  in  the  chain  of  title  as  herein  above 
stated;  and  that  as  plaintiff  must  recover,  if  at  all,  upon  the 
strength  of  his  own  title,  and  not  upon  the  weakness  of  his  adver- 
saries', who  may  rely  simply  upon  their  possession,  he  rendered 
judgment  dismissing  the  complaint.  The  judge,  however,  does 
go  on  to  express  his  dissent  from  certain  legal  propositions  an- 
nounced by  the  referee,  in  reference  to  the  effect  of  the  releases 
of  such  of  the  children  of  Levicey  Peeler  as  were  married  women 
at  the  time — the  papers  claimed  to  operate  as  releases  being 
signed  by  the  husbands  and  not  by  their  wives — and  in  reference 
to  the  right  of  the  husbands  to  estates  of  tenancy  by  the  curtesy, 
which  are  made  the  basis  of  one  of  the  exceptions. 

The  plaintiff  appeals  upon  numerous  grounds,  which  are  fully 
set  out  in  the  "Case,"  and  need  not  be  repeated  here.  The  first 
and  most  material  question  made  is,  whether  the  judge  erred  in 
holding  that  the  plaintiff  had  failed  to  establish  any  conveyance 
from  Gist  to  Daniel  Peeler,  jr.,  the  fifth  link  in  the  plaintiff's 
chain  of  title  as  we  have  stated  it.  The  referee  having  found 
that  such  a  conveyance  was  proved  by  the  evidence  before  him, 
it  is  contended  that  as  this  is  a  case  at  law,  the  Circuit  judge  had 
no  right  to  overrule  this  finding  of  fact,  but  was  bound  to  accept 
it  as  a  verdict  of  a  jury.     It  will  be  observed,  however,  that  the 
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terms  of  the  order  of  reference  plainly  show  that  such  was  not  the 
intention  of  the  parties,  but  that  all  the  findings  of  the  referee, 
both  of  law  and  fact,  were  open  to  review,  and  under  such  an 
order  of  reference,  as  is  intimated  in  Ross  v.  Linder,  18  S.  C.9 
605,  the  parties  would  be  estopped  from  making  the  question. 

But  in  addition  to  this,  where,  as  in  this  case,  the  finding  of 
fact  by  the  referee  is  based  upon  incompetent  testimony,  there 
surely  cannot  be  a  question  as  to  the  right  of  the  judge  to  reverse 
such  finding  upon  the  ground  of  error  of  law.  Here  the  referee 
based  his  finding  of  fact  upon  certain  minutes  made  upon  the 
books  of  the  King's  Mountain  Iron  Company,  of  which  Gist  was 
agent,  and  certain  declarations  made  by  Gist,  which  we  think 
were  clearly  incompetent,  amounting  to  nothing  more  than  decla- 
rations of  parties  under  whom  the  plaintiff  claims,  in  favor  of 
their  own  title.  The  question  whether  Gist  had  conveyed  to 
Peeler  was  a  question  of  fact,  and  the  decision  of  the  Circuit 
judge  is  conclusive.  The  point  made  in  the  argument,  though 
not  appearing  very  distinctly  in  the  exceptions,  that  Gist,  when 
he  bought  from  Mrs.  Peeler,  though  he  took  title  in  his  own 
name,  really  bought  for  the  company,  and  that  the  purchase 
money  was  paid  out  of  the  company's  funds,  rests  upon  the  de- 
claration of  Gist  and  the  minutes  of  the  company,  which,  as  we 
have  seen,  were  incompetent  testimony,  and  for  this  reason  can- 
not be  sustained. 

Next,  as  to  the  effect  of  the  papers  claimed  to  operate  as  re- 
leases to  Levicey  Peeler  of  the  interests  of  her  several  children. 
So  far  as  the  rights  of  those  of  them  who  were  married  women 
are  concerned,  we  agree  with  the  Circuit  judge  in  the  view  which 
he  has  taken.  The  only  mode  by  which  a  married  woman,  prior 
to  1868,  could  dispose  of  her  estate  of  inheritance  in  land,  is  that 
prescribed  by  the  act  of  1795,  and  unless  that  mode  is  strictly 
pursued,  the  interest  of  the  wife  does  not  pass.  McLaurin  v. 
Wilson,  16  S.  G.,  402. 

So,  too,  we  agree  with  the  Circuit  judge  that  the  necessary 
effect  of  the  act  of  1791  was  to  abolish  the  husband's  right  to 
hold  as  tenant  by  the  curtesy  lands  of  his  wife  which  she  held  as 
tenant  in  fee  simple.  This  question,  so  far  as  we  are  informed, 
does  not  seem  to  have  been  distinctly  decided  in  any  reported 
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case  in  this  state,  though  Chancellor  Dargan,  in  Wright  v.  ITer- 
ron,  5  Mich.  Eq.,  at  page  446,  in  speaking  of  the  effect  of  the 
act  of  1791,  says:  "Upon  the  construction  of  this  act  it  has 
been  held,  that  the  husband  is  not  entitled  to  his  curtesy  in  fee 
simple  estates,"  notwithstanding  the  fact  that  he  does  go  on  to 
use  language  which  would  seem  to  imply  that  he  was  inclined 
to  a  different  opinion. 

It  seems  to  us,  however,  that  the  necessary  effect  of  this  act 
was  to  abolish  the  husband's  estate  by  the  curtesy.  The  object 
of  the  act,  as  expressed  in  its  title  and  preamble,  was  not  only  to 
abolish  the  right  of  primogeniture,  but  also  to  provide  for  the 
"equitable  distribution  of  the  real  estates  of  intestates,"  as  spe- 
cially enjoined  by  art.  x.  §  5  of  the  constitution  of  1790.  Ac- 
cordingly, in  the  first  section,  it  declares,  amongst  other  things, 
"that  when  any  person  possessed  of,  interested  in,  or  entitled 
unto  a  real  estate  in  his  or  her  own  right,  in  fee  simple,  shall 
die  without  disposing  thereof  by  will,  the  same  shall  be  distrib- 
uted in  the  following  manner,"  and  then  proceeds  to  provide  for 
the  various  contingencies  which  may  occur,  and  the  mode  of  dis- 
tribution in  such  contingencies,  amongst  others,  as  follows :  "  On 
the  death  of  any  married  woman  the  husband  shall  be  entitled  to 
the  same  share  of  her  real  estate  as  is  herein  given  to  the  widow 
out  of  the  estate  of  the  husband,"  etc.  It  will  be  observed  that 
the  language  of  the  act  is  imperative,  that  the  real  estate  of  an 
intestate  "shall  be  distributed"  in  the  manner  prescribed  by  the 
act,  and  therefore  any  other  disposition  of  it  would  not  be  lawful. 

It  will  also  be  observed  that  while  the  act  nowhere  recognizes 
the  preexisting  estate  of  curtesy,  it  does,  in  section  6,  expressly 
recognize,  but  does  not  undertake  to  create  or  reestablish,  the 
preexisting  estate  of  dower.  It  will  be  further  noticed  that  the 
act  gives  to  the  husband,  not  the  same  interest  which  a  surviving 
wife  would  take  out  of  the  real  estate  of  her  deceased  husband, 
but  "the  same  share  of  her  real  estate  as  is  herein  given  to  the 
widow  out  of  the  estate  of  the  husband."  It  would  seem  to  fol- 
low, therefore,  that  while  the  act  of  1791  cannot  be  regarded  as 
excluding  the  widow's  right  of  dower,  inasmuch  as  it  expressly 
recognizes  such  right,  it  must  be  construed  as  excluding  the  right 
of  curtesy,  which  is  not  recognized,  and  which,  if  allowed,  would 
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disturb  and  defeat  the  mode  in  which  the  act  declares  the  estate 
of  an  intestate  "shall  be  distributed." 

Looking  to  the  special  features  of  the  act  as  above  pointed  out, 
we  are  unable  to  see  the  force  of  the  view  suggested  by  Chan- 
cellor Dargan,  above  referred  to.  His  language  is  as  follows : 
"But  as  the  widow  is  allowed  to  elect  between  her  distributive 
share  and  her  dower,  and  as  the  act  expressly  declares  that  the 
husband  shall  be  entitled  to  the  same  share  in  his  deceased  wife's 
real  estate  as  it  allows  to  the  widow  out  of  the  husband's  estate, 
would  it  not  be  a  just  construction  to  allow  the  husband  his  elec- 
tion between  his  distributive  share  and  his  curtesy,  and  this  even 
in  fee  simple  estates?  Is  there  any  case  which  adjudges  this 
question  which  refuses  him  his  election?"  As  we  have  seen, 
however,  that  while  the  act  expressly  recognises  the  estate  of 
dower,  and  shows  by  the  plainest  implication  that  the  intention 
was  not  to  abrogate,  or  in  any  way  interfere  with  that  estate,  it 
does  not  recognize  the  estate  by  the  curtesy,  and  its  recognition 
or  allowance  would  seriously  interfere  with  and  practically  defeat 
the  scheme  of  the  act.  Again,  as  we  have  said,  the  estate  of 
dower  is  not  "herein  given,"  it  is  not  created  or  provided  for  by 
the  act,  and  it  only  gives  to  the  husband  "the  same  share  of  her 
real  estate  as  is  herein  given  to  the  widow  out  of  the  estate  of 
the  husband."  There  is,  therefore,  no  ground  for  construing  the 
act  as  intending  to  give  to  a  surviving  husband  an  equivalent 
estate  to  that  of  dower,  for  it  expressly  provides  that  his  share 
shall  bo  the  same  as  that  provided  for  the  widow  by  the  terms  of 
the  act,  and  the  estate  of  dower  is  not  so  provided  for. 

It  is  true  that  there  is  a  case  ( Ghay  v.  GHvens,  2  Hill  Ch.9 
51 1)  in  which  the  husband  was  allowed  to  elect  to  hold  his  de- 
ceased wife's  lands,  as  tenant  by  the  curtesy,  or  to  take  under 
the  statute  of  distributions,  but  in  that  case  the  question  was  not 
raised  or  discussed.  On  the  contrary,  the  bill  itself  prayed  that 
the  husband  might  be  required  to  elect  whether  he  would  hold  as 
tenant  by  the  curtesy  or  take  his  share  under  the  statute  of  dis- 
tributions. The  case  cannot,  therefore,  be  regarded  as  any  au- 
thority upon  the  question  under  consideration. 

In  the  case  of  Wright  v.  Herrony  supra,  the  question  arose 
whether  a  surviving  husband  was  entitled  to  hold,  as  tenant  by 
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the  curtesy,  the  lands  of  which  his  deceased  wife  had  held  in  fee 
conditional,  and  it  was  in  discussing  that  question  that  Chan- 
cellor Dargan  threw  out  the  obiter  dictum,  in  reference  to  estates 
held  in  fee  simple,  which  has  been  quoted  above.  Inasmuch  as 
the  act  of  1791,  in  express  terms,  applies  only  to  estates  held  in 
fee  simple,  and  could  not  well  apply  to  an  estate  held  in  fee  con- 
ditional,  where  by  the  very  nature  of  the  estate  the  succession  is 
limited  to  a  particular  class  of  heirs,  it  is  quite  clear  that  the 
question  in  Wright  v.  Herron  was  a  totally  different  one  from 
that  which  we  are  called  upon  to  determine.  But  even  the  ques- 
tion there  presented  does  not  seem  to  have  been  by  any  means 
free  from  difficulty,  for  at  the  request  of  two  of  the  chancellors 
it  was  referred  to  the  Court  of  Errors  (6  Rich.  Eq.,  406),  and 
that  court  being  equally  divided  upon  the  question,  it  was  re- 
ferred back  to  the  Court  of  Equity,  which  held  that  the  husband 
was  entitled  to  hold,  as  tenant  by  the  curtesy,  lands  of  which  his 
deceased  wife  held  an  estate  mfee  conditional,  and  that  decision 
has  been  subsequently  approved  in  Withers  v.  Jenkins,  14  S. 
C,  597 ;  but  from  what  is  said  by  the  chief  justice,  at  page  608,  in 
delivering  the  opinion  of  the  court,  it  is  very  apparent  that  a 
different  conclusion  would  have  been  reached  if  the  estate  of  the 
wife  had  been  a  fee  simple  instead  of  a  fee  conditional  estate. 

The  next  point  raised  by  appellants'  sixth,  eleventh,  and 
twelfth  exceptions  is  as  to -the  plaintiff's  right  to  recover  the  in- 
terest of  Daniel  Peeler,  jr.  It  seems  that  on  June  12th,  1863, 
he  conveyed,  with  general  warranty,  the  premises  in  dispute  to 
the  King's  Mountain  Iron  Company,  whose  title  the  plaintiff 
holds.  The  effect  of  this  deed,  containing  a  general  warranty 
clause,  was  to  convey  to  that  company,  and  consequently  to  the 
plaintiff,  not  only  whatever  interest  he  then  had,  but  also  any 
that  he  might  thereafter  acquire.  Reeder  ads.  Craig,  3  McC, 
412;  Harvin  v.  Hodge,  Bud.,  25;  Starke  v.  Harrison,  5  Rich., 
8.  It  is  true  that  he  had  previously  sold  his  interest  as  heir  at 
law  of  his  father  to  his  mother,  but  if  he  subsequently  acquired 
an  interest  in  the  land,  either  as  heir  at  law  of  his  mother,  or 
otherwise,  such  interest  would  pass  under  his  deed  to  the  com- 
pany. It  is  likewise  true  that  the  plaintiff  introduced  a  deed 
from  his  mother  conveying  the  land  to  Gist,  but  the  defendants 
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contend  that  Gist  abandoned  his  claim  to  the  land  in  favor  of  the 
heirs  at  law  of  Levicey  Peeler,  of  whom  Daniel  Peeler,  jr.,  was 
one.  Be  this,  however,  as  it  may,  we  find  Daniel  Peeler  named 
as  one  of  the  defendants  in  this  action,  and  his  deed  to  the  King's 
Mountain  Company  will  certainly  estop  him,  as  well  as  any  who 
claim  under  him  as  heirs  at  law  or  otherwise  (it  being  suggested 
in  the  argument  that  he  has  died  since  the  commencement  of  the 
action),  from  disputing  the  title  of  the  plaintiff,  who  holds  the 
title  of  said  company.  Upon  this  point,  therefore,  we  think  the 
Circuit  judge  erred,  and  that  the  case  must  go  back. 

This  disposes  of  all  the  exceptions  except  those  which  raise 
questions  of  fact,  which  we  have  no  power  to  review. 

The  point  made  in  the  argument,  but  not  in  the  exceptions, 
based  upon  what  is  called  the  third  count  in  the  complaint,  that 
the  plaintiff,  without  regard  to  title,  is  entitled  to  recover  on  ac- 
count of  his  priority  of  possession,  from  which  he  was  wrongfully 
ejected  by  the  defendants,  is  not  properly  before  us.  It  does  not 
appear  to  have  been  presented  to,  and  certainly  was  not  passed 
upon  by,  the  Circuit  judge,  and  there  is  no  exception  raising  the 
point. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  trial. 


McNAIR  v.  INGRAHAM. 
SAME  v.  SAME. 


1.  After  twenty  years  a  judgment  is  presumed  to  have  been  paid,  but 
it  is  a  presumption  of  fact,  and  may  be  rebutted  by  proper  acknowl- 
edgments. 

2.  An  execution  more  than  twenty  years  old  was  renewed  by  order  of 
court,  the  defendant  having  failed  to  appear  and  show  any  cause  in 
answer  to  a  summons  properly  served  upon  him.  Held,  that  this  re- 
newal was  an  acknowledgment  by  defendant  that  the  judgment  was 
a  subsisting  lien,  that  the  matter  was  res  judicata,  and  the  renewal 
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execution  valid,  and  that  a  sale  of  defendant's  land  thereunder  gave 
title  to  the  purchaser. l 
3.   This  case  distinguished  from  Tobin  v.  M/ers,  18  S.  <?.,  324. 

Before  Fraser,  J.,  Chesterfield,  April,  1883. 

The  opinion  states  the  cases. 

Mr.  W.  L.  T.  Prince,  for  appellant. 

Mr.  Knox  Livingston,  contra. 

In  action  for  the  recovery  of  real  estate,  the  plaintiff  must  re- 
cover on  the  strength  of  his  own  title.  Tyler  Eject,  72 ;  14  S. 
C,  483 ;  15  Id.,  268.  In  making  a  sale,  there  must  be  a  valid 
process  to  which  the  sheriff  can  refer  his  authority.  Rorer  Jud. 
Sales,  §  590 ;  1  Hill,  416  ;  1  Bailey,  618 ;  13  Rich  Eq.,  246. 
In  execution  sales,  both  judgment  and  execution  are  necessary 
links  in  the  title.  Rorer,  §  794 ;  1  Nott  $  McC,  408 ;  2  Id., 
418 ;  18  S.  C,  327.  If  either  be  wanting,  the  sheriff  had  no 
authority  to  sell,  and  the  purchaser  takes  nothing.  Ibid.; 
3  Rich.,  120 ;  14  S.  C,  483.  Over  twenty  years  had  elapsed 
since  the  entry  of  judgment,  and  therefore  it  was  presumed  to 
have  been  paid.  2  Hill  Ch.,  234 ;  1  Rich.  Eq.,  55 ;  3  Strob., 
450;  5  Rich.,  501 ;  14  S.  C,  100;  17  Id.,  485;  18  Id.,  328. 
The  issuing,  and  renewal  by  summons,  of  the  executions  did  not 
rebut  this  presumption  of  payment,  for  the  presumption  begins 
to  run  from  the  entry  of  judgment,  and  subsequent  admissions 
must  be  such  as  would  revive  a  debt  barred  by  the  statute  of  limi- 
tations, and  that  is  an  express  promise  to  pay.  Dudley,  121 ; 
Harper,  355;  2  Bailey,  278;  6  Rich.,  117;  15  Id.,  374;  14 
8.  C,  102.  There  was  no  such  promise  in  the  defendant's  de- 
fault of  appearance.  If  the  summons  had  been  issued  before  the 
expiration  of  twenty  years,  would  a  plea  of  payment  in  an  action 
afterwards  brought  on  the  judgment  fail  ?  If  not,  then  a  fortiori 
not  here.  The  order  on  the  default  was  not  res  judicata  of  the 
question  here  involved.  2  Sm.  Lead.  Cos.,  424;  15  S.  C,  576; 
17  Id.,  40 ;  18  Id.,  209.     The  renewal  of  the  execution  was  not 

1  See  next  succeeding  case,  Freer  v.  Tupper. 
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a  revival  of  the  judgment.  3  McCord,  419 ;  2  Strob.,  218 ; 
Code,  §§.310,  424.  Otherwise,  a  judgment  could  be  collaterally 
renewed,  and  fatal  defects  therein  would  be  cured,  and  the  execu- 
tion alone  a  sufficient  proof  of  title.  In  Jackson  v.  Patrick,  10 
S.  <?.,  207,  and  Bull  v.  Rowe,  13  Id.,  362,  the  plaintiffs  sought 
relief  from  judgments  which  they  had  previously  had  an  oppor- 
tunity to  attack.     No  such  principle  is  here  involved. 

April  3,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  These  cases  were  heard  together. 
The  first  was  an  action  to  recover  fifty-one  acres  of  land,  which 
the  plaintiff  purchased  at  sheriff's  sale  on  March  6,  1882,  under 
a  judgment  and  execution  obtained  by  one  N.  D.  Stricklin  in  his 
life-time,  against  the  defendant,  Peter  Ingraham.  The  second 
was  an  action  to  recover  possession  of  another  tract  of  fifty  acres 
of  land,  also  purchased  by  the  plaintiff  at  sheriff's  sale  on  July  9, 
1882,  under  the  same  judgment  and  execution  against  Peter  In- 
graham, the  defendant,  Thomas  Ingraham,  being  in  possession  of 
this  tract.  The  defence  was,  that  at  the  time  the  lands  were  sold 
by  the  sheriff,  he  had  no  authority  to  sell,  and  therefore  his  con- 
veyances of  the  two  tracts  to  the  plaintiff  were  both  void. 

It  appeared  that  the  judgment  against  Peter  Ingraham  had 
been  recovered  on  September  21,  1859 ;  that  execution  was  duly 
entered  thereon;  that  the  judgment  was  destroyed  by  Sherman's 
army  during  the  war,  but  the  execution  was  not;  that  this  execu- 
tion having  lost  its  active  energy,  one  John  J.  Wilson,  adminis- 
trator of  the  said  Stricklin,  the  judgment  creditor,  on  January  1, 
1881,  procured  to  be  issued  his  summons  against  the  said  Peter 
Ingraham,  the  defendant  in  execution,  requiring  him  "to  be  and 
appear  at  the  next  term  of  the  court,  &c,  and  then  and  there  to 
show  cause,  if  any  you  can,  why  said  execution  should  not  be  re- 
newed according  to  law  in  favor  of  the  said  administrator,"  &c. ; 
that  the  said  Peter  Ingraham  was  regularly  served  with  said  sum- 
mons, but  failed  to  make  any  defence;  and  that  on  June  2, 1881, 
an  order  was  passed  renewing. said  execution;  which  renewed  ex- 
ecution was  levied  on  those  lands,  which  were  at  different  times 
sold  by  the  sheriff  and  purchased  by  the  plaintiff,  to  whom  the 
sheriff  executed  titles. 
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After  the  plaintiff  had  closed  his  testimony,  the  defendant 
moved  for  a  non-suit,  on  the  ground  that  the  judgment  was  more 
than  twenty  years  old  and  presumed  to  be  paid,  when  the  proceed- 
ings to  renew  the  execution  were  instituted,  and  was  therefore 
functus  officio;  and  the  renewed  execution  being  a  nullity,  the 
sheriff  had  no  authority  to  sell.  The  presiding  judge  granted  the 
non-suit,  and  the  plaintiff  appeals  to  this  court  on  the  following 
exceptions : 

1.  "Because  the  plaintiff,  having  made  a  prima  facie  case,  was 
entitled  to  go  to  the  jury  thereon. 

2.  "Because,  admitting  that  a  presumption  of  payment  of  the 
judgment  would  arise  from  lapse  of  time,  the  objection  to  plain- 
tiff's case  should  have  been  urged  as  matter  of  defence,  and  not 
on  motion  for  non-suit. 

3.  "Because  the  plaintiff  should  have  been  allowed  the  oppor- 
tunity to  rebut  the  presumption  of  payment. 

4.  "Because  the  defendant  in  execution  is  estopped  from  deny- 
"  ing  or  attacking  the  title  of  the  purchaser  at  sheriff's  sale. 

5.  "Because  the  validity  of  the  judgment  is  res  adjvdicata  by 
the  proceedings  renewing  the  execution,  and  defendants  are 
estopped  thereby. 

6.  "Because  the  defendants  are  estopped  from  objecting  to  any 
error  or  irregularity  in  the  proceedings  under  which  the  sale  was 
made. 

7.  "Because  the  errors  and  irregularities  in  such  case  must  be 
corrected  by  a  direct  proceeding  for  that  purpose,  and  cannot  be 
made  available  by  way  of  a  collateral  attack." 

The  judgment  was  rendered  on  September  21,  1859,  and  the 
lands  were  not  sold  until  1882,  more  than  twenty  years  there- 
after ;  and  we  may  say  in  passing,  that  if,  in  the  meantime,  there 
had  been  no  act  or  admission  on  the  part  of  the  defendant%in  exe- 
cution, or  failure  to  act  when  properly  called  upon  to  do  so,  the 
presumption  of  payment  from  lapse  of  time  would  have  been  com- 
plete, and  the  sales  by  the  sheriff  void.  But  the  presumption 
which  arises  from  lapse  of  time  is  not  one  of  law  and  conclusive, 
but  of  fact,  and  may  be  rebutted  by  acknowledgments,  in  analogy 
to  the  principles  regulating  admissions  to  take  a  case  out  of  the 
statute  of  limitations.     Boyce  v.  Lake,  17  S.  C,  481. 
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This  being  the  case,  we  think  the  renewal  of  the  execution  after 
the  lapse  of  twenty  years  from  the  date  of  its  rendition,  without 
objection  on  the  part  of  the  defendant  in  execution,  was  the  most 
conclusive  acknowledgment  by  him,  that  the  judgment  had  been 
kept  alive  by  admissions  on  his  part,  and  was  a  valid  subsisting 
lien  at  the  time.  Having  had  a  formal  opportunity  to  show  that 
such  was  not  the  fact ;  that  there  had  been  no  admissions  or 
promises,  and  therefore  the  judgment  must  be  presumed  to  have 
been  paid,  and  having  failed  to  do  so  when  he  was  served  with 
summons  for  renewal,  he  cannot  now  make  the  defence,  but  is 
bound  by  that  kind  of  estoppel  which  is  known  as  res  adjudicata. 
The  defence  could  have  been  made,  indeed  the  proceeding  chal- 
lenged him  to  make  it,  and  failing  to  make  it,  the  result  must  be 
the  same  as  if  he  had  formally  made  it  and  failed.  Ingram  v. 
Belk,  2  Strob.,  207 ;  Jackson  v.  Patrick,  10  S.  C,  197 ;  Law- 
rence v.  Ghambling,  13  Id.,  127 ;  Trimmier  v.  Thomson,  19  Id., 
253.  The  precise  point  was  made  in  the  case  of  Jackson  v. 
Patrick,  supra,  where  it  was  ruled  as  follows :  "Where  a  judg- 
ment debtor  served  with  a  rule  to  show  cause  why  the  execution 
should  not  be  renewed,  has  a  valid  defence  which  he  neglects  to 
make,  he  is  estopped  by  the  judgment  renewing  the  execution, 
and  cannot  afterwards  be  relieved  therefrom." 

There  is  nothing  in  the  case  of  Tobin  v.  Myers,  18  S.  C,  324, 
inconsistent  with  the  views  here  presented.  The  point  ruled  in 
that  case  was  that  "a  judgment  will  be  presumed  paid  after  twenty 
years  have  elapsed  since  its  entry,  notwithstanding  an  exparte 
renewal  of  the^/J.  fa.  within  that  time."  The  attempted  renewal 
there  was  only  the  act  of  the  plaintiff  in  execution,  without  serv- 
ing the  defendant  or  giving  him  an  opportunity  to  be  heard  on 
the  question.  The  very  ground  upon  which  the  estoppel  proceeds 
is  that#the  defendant  had  an  opportunity  to  make  the  defence  and 
failed  to  do  so.  As  was  said  in  that  case,  quoting  from  Dillard 
v.  Brian,  5  Mich.,  501 :  uTo  explain  the  indulgence,  there  must 
be  some  act  or  admission  on  the  part  of  the  defendant,  showing 
the  continuance  of  the  debt.  In  the  issuing,  returning,  and  re- 
newing of  executions  (by  mere  copy),  the  defendant  has  no  action. 
It  may  be  done  and  redone  for  forty  years,  and  unless  he  is  astute 
enough  to  examine  the  clerk's  and  sheriff's  offices,  he  will  be  ig- 
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norant  of  the  facts."  Such,  however,  is  not  the  case,  where  the 
defendant  is  served  with  the  summons  proposing  to  renew  the 
execution. 

The  judgment  of  this  court  is,  that  the  non-suit  in  each  of  the 
cases  stated  in  the  title  of  this  opinion  be  set  aside,  and  said  cases 
remanded  to  the  Circuit  Court  for  such  further  proceedings  as 
may  be  thought  necessary  in  conformity  with  the  conclusion 
herein  announced. 


FREER  v.  TUPPER. 


1.  There  is  always  a  presumption  in  favor  of  legal  process,  regular  in 
form. 

2.  Under  a  decree  of  foreclosure  which  ascertained  the  amount  due  on 
a  mortgage,  directed  a  sale,  and  authorized  execution  to  be  issued 
for  the  deficiency,  an  execution  might  issue  for  the  deficiency  when 
ascertained,  without  further  order  of  the  court.  This  case  distin- 
guished from  Warren  v.  Raymond,  12  S.  C,  9. 

3.  There  being  some  presumptive  evidence  of  a  sale  of  the  mortgaged 
premises  before  execution  issued,  the  judge  could  not  order  a  non- 
suit ;  a  verdict  based  upon  the  existence  of  such  prior  sale  not  dis- 
turbed. 

4.  Where  a  decree  of  foreclosure  ordered  land  of  one  county  to  be  sold 
in  another,  and  execution  to  be  issued  for  the  deficiency  after  such 
sale,  from  which  decree  no  appeal  was  taken,  and  subsequently  the 
defendant  made  default  to  a  summons  requiring  him  to  show  cause 
why  the  execution  issued  in  the  case  should  not  be  renewed,  neither 
he  nor  his  vendee  can  dispute  the  title  of  a  purchaser  who  bought 
under  such  renewed  execution.  McNair  v.  Ingraham,  ante,  70,  ap- 
proved. 

Mr.  Justice  McIvbr  concurred  in  result. 

Before  Wallace,  J.,  Colleton,  October,  1883. 

Action  by  J.  H.  Freer,  trustee,  against  George  Tupper  and  J. 
Moreland  Campbell,  commenced  in  July,  1883.  The  opinion 
states  the  case. 

Mesxr*.  Boyle  £  Howe,  for  appellant 
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I.  Defendant's  motion  for  non-suit  should  be  sustained:  First 
(Exc.  3.)  "That  his  honor  erred  in  not  holding  that  the  decree 
of  foreclosure  in  the  said  cause  of  Freer ',  trustee,  v.  Schultz,  was 
not  such  a  decree  as  authorized  the  issuing  of  an  execution  for 
its  enforcement,  as  no  definite  sum  of  money  was  found  by  the 
terms  of  the  decree  to  be  due  from  Schultz  to  Freer,  trustee,  and 
contained  no  order  for  the  payment  of  the  same,  and,  therefore, 
that  the  plaintiff  had  failed  to  prove  any  title  to  the  land  claimed." 
13  S.  C,  254;  6  Id.,  106;  12  Id.,  27. 

Second.  (Exc.  1.)  "That  his  honor  erred  in  not  holding  that 
there  being  no  evidence  of  a  sale  of  the  mortgaged  premises,  in 
the  cause  of  Freer,  trustee,  v.  Schultz,  that  plaintiff  herein  had 
failed  to  prove  any  title  to  the  land  claimed."  Under  §§  12, 13, 
Gen  Stat.  (1872),  474,  the  mortgagor  had  the  right  at  any  time 
before  the  sale  to  pay  the  mortgage  debt,  with  costs,  and,  there- 
fore, execution  could  not  issue  until  the  sale  had  taken  place. 
The  sale  was  a  contingency  upon  which  leave  was  granted  to  issue 
an  execution ;  hence  the  necessity  of  proving  that  sale  did  take 
place.     12  S.  C,  26;  17  Id.,  163. 

Third.  (Exc.  2.)  "That  his  honor  erred  in  not  holding  that  if 
the  sale  of  the  mortgaged  premises,  in  the  cause  of  Freer,  trustee, 
v.  Schultz,  was  in  pursuance  of  the  decree  of  foreclosure  in  said 
cause  had  in  Charleston  county,  the  same  was  null  and  void,  said 
mortgaged  premises  being  in  the  county  of  Colleton ;  and  that  if 
said  sale  was  had  in  any  other  than  the  county  of  Qharleston, 
contrary  to  the  terms  of  the  decree  of  foreclosure  in  said  cause 
of  Freer,  trustee,  v.  Schultz,  said  sale  was  null  and  void,  and, 
therefore,  that  the  plaintiff  had  foiled  to  prove  any  title  to  the 
land  claimed."  The  sale  should  have  been  made  at  the  place 
fixed  by  law  for  the  sale  of  property  under  execution.  Gen. 
Stat.  (1872),  474,  §  14.  The  sale  of  real  property  under  execu- 
tion must  be  made  in  the  county  where  it  lies.  Code  (1872), 
§  310.  Where  a  place  is  fixed  by  law  at  which  sales  of  real 
property  must  be  made,  a  sale  made  at  any  other  place  is  void. 
Borer  Jud.  Sales,  §  779,  and  authorities  there  cited.  The  decree 
of  foreclosure  orders  the  land  to  be  sold  in  Charleston  county ;  a 
sale  made  in  any  other  county  would  therefore  be  void.  Ibid, 
§  103;  1  Bail.,  611.     If  this  sale  of  the  mortgaged  premises 
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under  the  decree  of  foreclosure  was  void,  all  subsequent  proceed- 
ings were  also  void. 

Fourth.  (Exc.  4.)  "That  his  honor  erred  in  not  holding  that 
there  being  no  evidence  of  any  report  of  sale  by  the  sheriff  in 
the  said  cause  of  Freer,  trustee,  v.  Schultz,  there  was  no  judg- 
ment in  personam,  and  no  judgment  upon  which  an  execution 
could  issue,  and  that,  therefore,,  plaintiff  had  foiled  to  prove  any 
title  to  the  land  claimed."  12  S.  C.,  9;  13  Id.,  254;  18  Id., 
324;  1  Abb.  Pr.,  130;  8  How.  Pr.,  66;  10  Paige,  116. 

II.  Defendant  is  entitled  to  a  new  trial  because  his  honor,  the 
presiding  judge,  charged:  First.  (Exc.  1.)  "That  the  failure  of 
Schultz  to  answer  the  summons  upon  him  to  show  cause  why  the 
execution  in  the  case  of  Freer,  trustee,  v.  Schultz,  should  not  be 
renewed,  relieved  the  plaintiff  from  the  obligation  of  proving 
that  any  deficiency  existed  after  the  sale  of  the  mortgaged  prem- 
ises, and  may  be  considered  by  the  jury  as  an  admission  by 
Schultz  that  the  execution  had  been  regularly  issued."  The 
failure  to  show  cause  why  an  execution  should  not  be  renewed 
cannot  render  a  void  judgment  upon  which  it  issued  valid,  nor 
does  the  case  of  Jackson  v.  Patrick,  10  S.  C,  197,  sustain  the 
contrary  as  ruled  by  the  Circuit  judge.  13  How.  Pr.,  178; 
8  Rich.,  37;  3  Abb.,  243;  2  Strob.,  207;  Freem.  Exec,  §§  73J 
81;  18  &  C7.,  324. 

Second.  And  because  his  honor  refused  to  charge :  (Exc.  2.) 
"1.  The  jury  are  instructed  that  if  they  find  the  sale  of  the 
mortgaged  premises,  in  the  said  cause  of  Freer,  trustee,  v.  Schultz, 
was  made  in  Charleston  county,  said  sale  was  null  and  void,  and 
their  verdict  must  be  for  the  defendant.  2.  The  jury  are  in- 
structed that  if  they  find  the  sale  of  the  mortgaged  premises,  in 
the  said  cause  of  Freer,  trustee,  v.  Schultz,  was  made  other 
than  in  Charleston  county,  said  sale  was  made  contrary  to  the 
terms  of  the  decree  in  said  cause,  and  that  said  sale  was  null 
and  void,  and  their  verdict  must  be  for  the  defendant."  See 
supra. 

III.  His  honor,  the  presiding  judge,  should  have  granted  defen- 
dant's motion  for  a  new  trial,  because  the  verdict  was  contrary  to 
his  honor's  charge,  because :  (Exc.  1.)  "That  his  honor,  the  pre- 
siding judge,  having  charged  the  jury  as  requested  by  this  defen- 
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dant,  'that  if  they  find  there  was  no  sale  of  the  mortgaged  prem- 
ises, in  the  cause  of  Freer,  trustee,  v.  Schultz,  then  their  verdict 
must  be  for  the  defendant,1  and  there  being  no  evidence  whatso- 
ever of  said  sale,  said  verdict  was  contrary  to  the  law  as  charged 
by  his  honor."     16  S.  <?.,  1. 

(Exc.  2.)  "That  his  honor,  the  presiding  judge,  having  charged 
the  jury,  as  requested  by  this  defendant,  *that  no  execution  could 
issue  on  the  decree  of  foreclosure,  in  the  said  cause  of  Freer, 
trustee,  v.  Schultz,  save  for  the  deficiency  ascertained  and  speci- 
fied by  the  sheriff's  report  of  sale  in  said  cause,'  and  there  being 
no  evidence  whatsoever  that  the  sheriff  ever  made  a  sale  or  report 
of  the  same  in  said  cause,  said  verdict  was  contrary  to  the  law  as 
charged  by  his  honor,  the  presiding  judge."     Ibid. 

Messrs.  M.  Glover  and  Henderson  £  Behre,  contra. 

April  8,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  This  was  an  action  for  the  recovery 
of  a  lot  (2  J  acres)  and  the  buildings  thereon,  near  Summerville, 
Colleton  county,  known  as  the  "Schultz  lot."  The  plaintiff 
claimed  as  purchaser  at  sheriff  V  sale,  and  proved  a  deed  to  him- 
self from  Robert  Black,  sheriff  of  Colleton  county,  December  5, 
1882,  purporting  to  have  been  made  in  accordance  with  a  sale 
by  him  as  sheriff,  under  execution  in  the  case  of  J.  Hamilton 
Freer,  trustee,  v.  F.  C.  Schultz.  The  defendant,  Tupper,  alone 
answered.  He  admitted  the  sale  and  conveyance  by  the  sheriff 
to  the  plaintiff,  but  insisted  that  the  whole  proceeding  was  void 
for  the  reason  that  there  was  no  judgment  in  the,  case  which 
authorized  the  issuing  of  an  execution  against  property;  and 
that  he  afterwards,  viz.,  February  5,  1883,  purchased  the  said 
lot  from  the  alleged  debtor,  Schultz,  and  leased  it  to  J.  Moreland 
Campbell,  who  is  in  possession  of  the  same. 

The  record  in  the  case  of  Freer,  trustee,  v.  F.  0.  Schultz,  was 
introduced,  which  showed  that  it  was  an  action  to  foreclose  a 
mortgage  on  "the  Club  House  tract  of  land  in  St.  George's 
parish,"  &c,  instituted  in  Colleton  county,  but  that  by  consent  it 
was  removed  to  Charleston  county ;  that  on  July  16, 1874,  Judge 
Graham  made  a  decree  of  foreclosure,  which,  among  other  things, 
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provided  as  follows:  "It  is  adjudged  that  the  mortgaged  premises 
*  *  *  be  sold  at  public  auction,  in  the  county  of  Charleston,  by 
the  sheriff  of  said  county,  upon  the  first  Monday  of  November 
next,  or  upon  some  convenient  salesday  thereafter,  upon  the 
terms,  &c. ;  that  the  said  sheriff  give  public  notice  of  the  time 
and  place  of  such  sale,  &c. ;  that  out  of  the  moneys  arising  from 
such  sale  (after  deducting  the  amount  of  his  fees,  &c),  the  said 
sheriff  pay  to  the  plaintiff,  trustee,  or  his  attorney,  the  sum  of 
9108.98,  for  costs  and  charges  in  this  action,  and  also  to  the 
plaintiff,  or  his  attorney,  the  amount  so  reported  due  as  afore- 
said, viz.,  the  sum  of  $994.75,  *  *  *  or  so  much  thereof  as  the 
purchase  money  of  the  mortgaged  premises  will  pay  of  the  same, 
take  receipt  therefor,  and  file  it  with  his  report  of  sale;  that  he 
pay  over  and  deliver  the  surplus  money,  or  surplus  proceeds  of 
sale,  if  any,  to  the  clerk  of  this  court;  *  *  *  that  if  the  pro- 
ceeds of  such  sale  be  insufficient  to  pay  the  amount  so  reported 
to  be  due  to  the  plaintiff,  *  *  *  the  said  sheriff  specify  the 
amount  of  such  deficiency  in  his  report  of  sale,  and  that  the 
defendant,  Frederick  C.  Schultz,  be  required  by  execution  to  pay 
the  same  to  the  plaintiff,  and  that  the  purchaser,  or  purchasers, 
at  such  sale  be  let  into  possession  on  production  of  the  sheriff's 
deed  and  a  certified  copy  of  the  order  confirming  the  report  of 
sale,"  &c.  This  judgment  of  foreclosure  was  enrolled  in  Charles- 
ton on  July  16th,  1874,  and  transcript  thereof  lodged  in  the 
clerk's  office  at  Walterboro,  Colleton  county,  on  September  14, 
1874,  for  decree  $994.75,  and  costs  $108.98. 

On  January  12,  1875,  the  clerk  of  Colleton  issued  an  execu- 
tion, which,  after  reciting  the  judgment  of  foreclosure,  and  stating 
that  "the  sum  of  seven  hundred  and  thirty-three  dollars  and 
seventy-three  cents  ($733.73)  is.  now  actually  due  thereon," 
directed  in  the  usual  manner,  that  the  said  amount  "be  satisfied 
out  of  the  personal  property,  or  if  not,  &c,  then  out  of  the  real 
property  of  the  said  judgment  debtor,"  &c.  This  execution  lay 
in  the  sheriff's  office  until  April  20,  1882,  when  it  was  returned 
"unsatisfied."  The  defendant,  Schultz,  was  served  with  sum- 
mons to  renew  the  execution,  and  having  made  default,  Judge 
Hudson,  on  March  7,  1882,  granted  an  order  that  the  plaintiff 
have  leave  to  renew  his  execution ;  and  a  renewed  execution  was 
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filed  under  which  the  house  and  lot  in  contention  were  levied  and 
sold,  and  conveyed  to  the  plaintiff. 

When  this  evidence  was  offered,  the  defendant  moved  for  a  non- 
suit, which  was  refused  by  the  presiding  judge,  who  submitted 
the  case  to  the  jury,  and  under  the  charge  they  found  for  the 
plaintiff  the  premises  in  dispute  and  $100  damages.  The  defen- 
dant, Tupper,  made  a  motion  for  a  new  trial,  and  that  being 
refused,  he  appeals  to  this  court.  He  made  several  requests  to 
charge,  some  of  which  were  charged  and  others  refused  by  the 
presiding  judge.  It  will  not  be  necessary  to  copy  them  all  here 
as  they  are  in  the  "Case."  We  will  only  notice  those  which 
were  refused,  and  as  to  which  error  of  law  is  charged.  Alleged 
errors  of  the  judge  in  refusing  to  grant  a  new  trial  upon  ques- 
tions of  fact  cannot  be  considered  here. 

First  in  the  order  of  time  is  the  exception  "that  his  honor 
erred  in  not  holding  that  the  decree  of  foreclosure,  in  the  cause 
of  Freer,  trustee,  v.  Schultz,  was  not  such  as  authorized  the 
issuing  of  an  execution  for  its  enforcement,  as  no  definite  sum  of 
money  was  found  by  the  terms  of  the  decree  to  be  due  from 
Schultz  to  Freer,  and  contained  no  order  for  the  payment  of  the 
same,  and,  therefore,  the  plaintiff  had  failed  to  prove  title  to  the 
land." 

There  is  always  a  presumption  in  favor  of  legal  process  regular 
in  form.  The  complaint  in  the  case  of  Freer  v.  Schultz  is  not 
in  the  brief,  and,  therefore,  we  do  not  know  its  precise  scope  and 
purpose ;  but  in  the  absence  of  proof  to  the  contrary,  we  must 
assume  that  the  action  was  not  for  what  is  called  a  "strict  fore- 
closure" for  the  sale  of  the  land  and  no  more ;  but  that  it  was  in 
the  usual  form,  and  prayed  not  only  for  the  sale  of  the  land,  but 
also  judgment  for  the  deficiency  of  the  debt,  if  there  should  be 
any. 

Taking  this  view  and  reading  the  decree  of  foreclosure  care- 
fully, it  will  be  found  that  it  adjudged  three  things:  1.  That  the 
sum  of  $994.75,  besides  the  costs,  were  due  by  Schultz  to  Freer 
on  the  mortgage  debt.  2.  That  the  sheriff  should  sell  the  mort- 
gaged premises  at  a  future  day  (November),  and  pay  to  the  plain- 
tiff the  amount  so  reported  due,  viz.,  $994.75,  or  so  much  thereof 
as  the  purchase  money  of  the  mortgaged  premises  will  pay  of 
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the  same.  And  3.  "That  if  the  proceeds  of  such  sale  be  insuffi- 
cient to  pay  the  amount,  &c,  the  sheriff  specify  the  amount  of 
such  deficiency  in  his  report  of  sale,  and  that  the  defendant, 
Frederick  C.  Schultz,  be  required  by  execution  to  pay  the 
same,"  &c. 

It  seems  to  us  that,  taking  the  whole  decree  together,  it  did 
authorize  an  execution  to  issue  for  whatever  might  be  the  defi- 
ciency, if  any.  It  is  true  that  the  precise  amount  for  which  it 
should  issue  was  not  named  in  the  decree,  for  the  reason  that  .at  the 
time  it  was  rendered  it  could  not  be  foreseen  what  the  land  would 
realize;  but  it  directed  the  sheriff  to  make  the  sale  and  apply  the 
proceeds,  and  that  then  the  execution  should  issue  for  the  "defi- 
ciency." It  may  be  that  it  would  have  been  the  better  practice 
for  the  plaintiff  to  reserve  his  final  order  until  after  the  sheriff 
had  made  his  report  as  to  the  sale,  and  then  have  moved  for  leave 
to  issue  execution  for  the  exact  balance  in  terms  then  ascertained ; 
but  there  was  a  decree  for  the  whole  mortgage  debt  (subject  to 
be  reduced  by  the  proceeds  of  sale),  and  we  cannot  say  that  it 
was  fatally  defective  in  failing  "to  authorize  the  issuing  an  execu- 
tion for  its  enforcement.' ' 

In  this  respect  the  case  is  different  from  that  of  Warren  v. 
Raymond,  12  S.  C,  9,  cited  and  relied  on  by  the  appellant.  In 
that  case,  as  we  understand  it,  there  was  no  instant  decree  for 
the  whole  debt,  but  the  decree  "directed  a  foreclosure  and  sale  at 
a  future  day,  unless  a  specified  sum  was  previously  paid,  with 
the  privilege  to  plaintiff,  in  case  of  deficiency,  to  enroll  his  decree 
and  issue  execution  for  the  balance  due ;  a  money  decree  was 
instantly  enrolled  and  execution  issued  for  the  whole  sum  speci- 
fied. Held,  that  the  enrolment  and  execution  were  erroneous, 
and  created  no  lien  on  the  defendant's  property.  Distinction 
drawn  between  this  case  and  that  of  Blake  v.  Heyward,  Bail. 
ty,  201." 

It  is  next  contended:  "That  his  honor  erred  in  not  holding 
that,  there  being  no  evidence  of  a  sale  of  the  mortgaged  premises 
in  said  case  of  Freer  v.  Schultz,  there  was  no  judgment  in  per- 
tonam,  and  no  judgment  upon  which  an  execution  could  issue, 
*ad  that,  therefore,  plaintiff  failed  to  prove  any  title  to  the  land." 
•there  is  no  doubt  that  the  sale  as  directed,  and  application  of 
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the  proceeds  on  the  debt,  were  conditions  precedent  to  the  issuing 
of  the  execution  for  the  "deficiency;"  and  it  seems  to  us  that  it 
would  have  been  better  if  the  sale  by  the  sheriff  and  his  return 
thereon  had  been  put  in  evidence,  especially  as  the  judgment  of 
foreclosure  had  not  fixed  the  precise  amount  of  the  deficiency  for 
which  the  execution  should  issue.  But  those  were  both  questions 
of  fact,  and  the  order  directing  sale  in  November,  and  the  time 
when  the  execution  issued,  January,  1875,  after  the  time  indi- 
cated for  the  sale,  and  the  reduced  amount  ($733.73)  for  which 
it  issued,  as  well  as  the  presumption  that  the  officers  of  court 
did  their  duty,  afforded  some  evidence  that  there  had  been  a  sale, 
which  the  judge  left  to  the  jury,  and,  although  there  may  have 
been  some  risk  in  it,  we  cannot  say  that  he  erred  in  so  doing. 
He  could  not  properly  say  there  was  no  evidence  upon  the  sub- 
ject and  non-suit  the  plaintiff  on  that  ground.  The  jury  must 
have  found  the  fact  that  there  had  been  a  sale  and  proper  appli- 
cation of  the  proceeds. 

But  assuming  that  the  sale  was  made,  it  is  still  further  inge- 
niously urged  for  the  appellant  "that  his  honor  erred  in  not 
holding  that  if  the  sale  was  made  in  Colleton,  it  was  void,  as 
being  in  violation  of  the  decree  of  foreclosure  which  ordered  it 
made  in  Charleston;  and  that  if  it  was  made  in  Charleston,  it 
was  void  under  the  general  law  of  force  at  the  time,  which 
declared  that  a  sale  of  real  property  under  execution  'must  be 
made  in  the  county  where  it  lies.'  Code  (1872),  §  310."  The 
defendant,  Tupper,  holds  under  Schultz,  chargeable  with  plain- 
tiff's prior  claim  as  purchaser  under  an  execution  in  a  public 
office,  and  can  make  no  defence  which  Schultz  could  not.  Tup- 
per is  a  privy  in  estate  of  Schultz,  and  could  receive  from  him 
no  higher  rights  than  he  possessed. 

It  will  be  observed  that  Schultz  is  not  a  party  in  this  case, 
and  has  never  made  the  defence  which  is  now  set  up  by  his 
alienee.  He  was  a  party  to  the  foreclosure  proceedings  instituted 
in  Colleton  county,  but  transferred,  by  his  consent,  to  the  county 
of  Charleston.  He  did  not  appeal  from  the  decree  of  fore- 
closure there  made  ordering  the  land  sold  in  that  county ;  and 
afterwards,  when  he  was  served  in  Colleton  county  with  a  copy 
of  the  summons  proposing  to  renew  the  execution  which  had 
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issued  in  that  county  for  the  reduced  amount  of  $733.78,  he 
made  no  objection  or  defence  to  the  same.  If  the  land  had  never 
been  legally  sold  in  accordance  with  the  decree  rendered  in 
Charleston  by  his  consent,  and  the  proceeds  of  sale  properly 
credited,  he  then  had  an  opportunity  to  make  all  such  defences, 
and  having  failed  to  do  so,  neither  he  nor  any  one  holding  under 
him  with  notice  can  now  make  them,  but  is  bound  by  that  species 
of  estoppel  known  as  res  adjudicate  and  umust  ever  afterwards 
hold  his  peace."  As  was  said  in  the  late  case  of  McNair  v.  In- 
grahanij  ante,  74:  "The  defence  could  have  been  made — indeed, 
the  proceeding  invited  him  to  make  it,  and  failing  to  do  so,  the 
result  must  be  the  same  as  if  he  had  formally  made  it  and  failed. 
Ingram  v.  Belk,  2  Strob.,  208;  Jackson  v.  Patrick,  10  S.  C.y 
199;  Lawrence  v.  Ghambling,  13  8.  (?.,  127." 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 

Mr.  Chief  Justice  Simpson  concurred. 

Mr.  Justice  McIver.  I  concur  in  the  result,  upon  the 
ground  that  the  question  as  to  the  legality  and  sufficiency  of  the 
judgment  and  execution  was  adjudged  by  the  order  to  renew  the 
execution;  and  Schultz  being  thus  estopped  from  raising  the 
question,  one  who  claims  under  him  since  the  sale  is  likewise 
estopped. 


R.  GARVIN  v.  J.  GARVIN. 


1.  Under  action  to  enjoin  a  judgment  and  execution  and  for  account,  a 
decree  was  rendered  sustaining  the  judgment  and  giving  leave  to 
defendant  to  issue  his  execution  for  balance  due  in  the  former  case 
and  for  the  costs  of  this.  Execution  was  accordingly  issued,  entitled 
of  the  later  case,  and  the  judgment  debtor's  lands  were  sold  there- 
under. Held,  that  this  execution  was  duly  authorized  and  rightly 
entitled,  but  if  entitled  wrong,  that  it  was  a  mere  irregularity, 
which  did  not  render  the  execution  void. 

2.  Where  a  decree  found  a  balance  due  on  a  former  judgment  and 
directed  execution  for  its  enforcement,  this  second  judgment  absorbed 
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and  superseded  the  first,  and  the  clerk  of  court  properly  entered  up 
judgment  in  such  second  cause  for  the  amount  so  found  due. 

Before  Pressley,  J.,  Aiken,  February,  1883. 

The  opinion  makes  a  full  statement  of  the  case. 

Mr.  P.  A.  Emanuel,  for  appellant. 

Messrs.  Henderson  Bros,  and  Croft  $  Dunlap,  contra. 

April  3,  1884.    The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McGowan.  This  was  a  motion  to  set  aside  an 
execution  and  sales  of  land  made  under  it.  The  contest  is 
between  brothers,  has  now  been  waged  for  nearly  ten  years, 
having  been  in  this  court  twice  before,  and  has  become  so  com- 
plicated that  it  cannot  be  understood  without  a  short  summary  of 
the  facts. 

In  1858,  one  John  Fox  loaned  Robert  Garvin  $2,600,  and 
took  a  note  signed  by  Robert  Garvin,  John  Garvin,  William 
Meritt,  and  J.  J.  Howard.  After  the  war  (1868),  the  amount 
Was  reduced  to  $1,800,  and  a  new  note  given  by  Robert  Garvin, 
John  Garvin,  James  Garvin,  J.  L.  Garvin,  and  J.  A.  Garvin,  all 
of  whom  confessed  judgment  on  the  note,  which  was  entered  in 
Lexington  county,  April  3,  1868.  Payments  were  made  on  the 
judgment  from  time  to  time,  some  by  Robert  and  some  by  John, 
which  reduced  the  amount  due  to  $359,  on  August  5,  1872.  For 
this  balance  the  judgment  was  assigned  to  Livingston,  who  trans- 
ferred it  to  John  Garvin,  and  he  removed  the  judgment  to  Aiken 
county,  and  claiming  that  he  was  only  surety  and  as  such  had 
paid  for  his  principal  the  amount  of  $1,836.40,  he  claimed  that 
the  execution  to  that  extent  belonged  to  him  under  the  act  of 
1849,  and  levied  the  property  of  Robert  thereunder. 

At  this  stage,  Robert  instituted  proceedings  against  John,  for 
the  double  purpose  of  enjoining  the  judgment  on  the  ground  that 
John  was  one  of  the  principals  and  that  the  judgment  was  paid 
in  full;  and  also  for  "an  account,"  claiming  that  John  was 
indebted  to  him  in  a  large  amount,  $3,635.73,  "for  timber,  lum- 
ber, cash  loaned,11  &c.     John  answered  that  he  was  only  surety 
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on  the  Fox  note  and  judgment,  and  that  he  was  entitled  to  the 
whole  of  the  execution  paid  by  him,  $1,836.40,  and  that  he  owed 
Robert  nothing  on  the  large  account  claimed  against  him.  He 
prayed  that  the  complaint  should  be  dismissed,  but  did  not  in 
terms  pray  for  affirmative  relief.  The  issues  of  law  and  fact 
were  referred  to  J.  M.  Williams,  Esq.,  as  referee,  who  found  the 
principal  facts  for  John — that  he  was  only  surety  on  the  Fox 
note,  that  he  owed  Robert  nothing,  and  "that  defendant  (John) 
should  have  leave  to  enforce  said  judgment  to  the  amount  men- 
tioned in  his  said  execution,  with  interest  from  its  date,"  &c. 
Exceptions  were  filed  by  Lee  &  Clyde,  at  that  time  attorneys  for 
Robert.  The  case  was  heard  by  Judge  Reed,  who  filed  his  decree 
September  14,  1877,  as  follows:  "On  reading  and  filing  the 
report  of  J.  M.  Williams,  Esq.,  special  referee  herein,  and  on 
hearing  argument  on  the  exceptions  by  S.  J.  Lee,  Esq.,  for 
defendant,  and  Messrs.  Croft  &  Henderson  for  plaintiff,  it  is 
ordered  that  the  exceptions  be  overruled  and  the  report  of  the 
referee  herein  be  confirmed,  and  the  plaintiff  have  leave  to  enter 
judgment  in  accordance  therewith,  and  the  same  become  the 
judgment  of  this  court.1' 

There  was  no  appeal  from  this  decree,  but  with  the  written 
consent  of  Lee  &  Clyde,  attorneys  for  Robert,  it  was  enrolled  in 
form  as  a  money  decree  of  John  against  Robert,  instead  of  sim- 
ply dismissing  the  complaint,  and  leaving  the  old  Fox  judgment 
standing  for  the  benefit  of  John  to  the  extent  of  his  payments  as 
surety,  but  for  the  precise  amount  of  those  payments  and  costs. 
This  judgment,  after  reciting  the  statements  of  the  report  and 
the  order  of  Judge  Reed,  provides  as  follows :  "It  is  adjudged 
that  the  appeal  from  the  report  of  the  referee  be  dismissed ;  that 
the  defendant  have  leave  to  issue  execution  against  the  plaintiff 
for  the  sum  of  eighteen  hundred  and  thirty-six  65-100  dollars, 
with  interest  thereon  from  the  9th  day  of  May,  1876,  on  the 
judgment  of  J.  H.  Livingston,  assignee  of  John  Fox  v.  Robert 
Garvin,  which  said  judgment  has  been  assigned  to  the  defendant, 
and  that  the  defendant  do  recover  of  the  plaintiff  the  further  sum 
of  four  hundred  and  seventy-two  40-100  dollars,  the  costs,  and 
that  he  have  leave  to  issue  execution  for  the  same."  This  judg- 
ment was  signed  by  the  clerk  of  the  court,  under  the  seal  of  the 
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court,  with  this  statement  appended :  "I  agree  to  the  within  tax- 
ation of  costs,  and  consent  for  within  judgment  to  be  this  day 
entered  up,  and  acknowledge  service  of  copy  on  me.  September 
17,  1877.  (Signed)  Lee  &  Clyde,  per  Samuel  J.  Lee,  plaintiff's 
attorneys." 

On  December  10,  1877,  an  execution  entitled  Robert  Garvin 
v.  John  Garvin  was  issued  upon  and  in  conformity  to  the  terms 
of  the  judgment  for  $1*836.65,  besides  interest  and  $472.20  costs 
and  disbursements.  This  execution  was  levied  on  eight  tracts  of 
land  of  the  defendant,  Robert,  and  his  interest  in  two  other 
tracts,  which  were  all  sold  by  the  sheriff  of  Aiken  county  on 
January  7,  1878,  and  purchased  by  John  Garvin,  to  whom  the 
sheriff  executed  titles. 

Robert  at  first  refused  to  surrender  possession  of  the  premises, 
but  finally,  as  he  alleges  under  duress,  signed  a  lease  attorning 
to  John ;  but,  in  the  meantime,  having  procured  the  assistance  of 
other  counsel,  at  the  June  term  of  the  court  for  1879,  he  made  a 
motion  before  Judge  Hudson  to  set  aside  the  judgment  under 
which  the  lands  had  been  sold,  which  the  judge  refused,  on  the 
ground  that  the  motion  had  not  been  made  within  one  year  as 
required  by  the  code.  The  Supreme  Court,  holding  that  the 
motion  might  be  made  in  two  years  under  the  act  of  1869,  then 
of  force,  to  vacate  erroneous  judgments,  reversed  the  order  dis- 
claiming jurisdiction.     See  13  S.  (7.,  160. 

The  matter  went  back,  and  in  1880  came  up  before  Judge 
Pressley,  who  heard  the  motion  on  its  merits,  and  refused  to 
vacate  the  judgment  as  erroneous.  From  this  refusal,  an  appeal 
was  again  taken  to  this  court,  which  affirmed  the  judgment  below, 
but  in  doing  so  said:  "The  alleged  irregularities  in  the  execution 
issued  on  the  Fox  judgment  transfered  to  Aiken  were  not  directly 
in  the  case.  That  execution,  as  we  understand  it,  had  been 
superseded  by  the  decree  of  Judge  Reed,  and  was  not  before  the 
court  as  a  subsisting  execution.  If  any  irregularities  exist  in 
the  last  execution  to  carry  out  that  decree,  the  Circuit  judge 
made  no  ruling  thereon,  and  the  question  is  not  before  us." 
14  S.  C,  630. 

Upon  this,  Robert  Garvin  renewed  the  struggle  on  the  Cir- 
cuit, .alleging  that  the  matter  of  irregularity  of  the  execution  at 
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least  had  not  been  adjudicated.  This  motion  to  set  aside  the 
execution  came  also  before  Judge  Pressley,  and  he  refused  it, 
saying:  "The  former  motion  before  me  was  to  set  aside  the  judg- 
ment, and  no  motion  to  set  aside  the  execution  was  therein 
involved,  except  in  so  far  as  that  would  follow  from  setting  aside 
the  judgment.  But  if  I  am  mistaken  in  that  matter,  and  really 
failed  to  decide  a  point  then  before  me,  I  now  decide  that  the 
execution  under  which  the  sale  was  made  in  said  case  was  clearly 
authorized  by  the  decree  of  Judge  Reed  confirming  the  report  of 
the  referee,  which  expressly  gave  John  Garvin  leave  to  enforce 
said  judgment,  and  that  amounts  to  leave  to  issue  execution  for 
that  purpose,' '  &c. 

From  this  order  refusing  to  set  aside  the  execution,  Robert 
Garvin  now  appeals  to  this  court,  upon  the  following  exceptions : 

1.  "That  his  honor  erred  in  deciding  that  no  motion  to  set 
aside  the  execution  was  involved  in  the  former  motion,  except 
that  which  would  follow  from  setting  aside  the  judgment. 

2.  "That  his  honor  erred  in  deciding  that  it  was  the  duty  of 
Robert  Garvin  to  include  the  motion  which  he  now  makes  to  set 
aside  the  execution  in  his  former  motion,  and  that  failing  to  do 
so,  it  is  waived. 

3.  "That  his  honor  erred  in  not  deciding  that,  though  irregu- 
larity was  not  mentioned  in  the  notice  of  motion  formerly  before 
him  as  a  ground  for  setting  aside  the  execution,  yet  the  evidence 
was  before  him,  showing  the  irregularity  as  clearly  as  it  is  now 
made  to  appear;  that  his  failure  to  decide  this  motion  left  it  in 
statu  quo,  after  the  end  of  the  term,  as  though  no  motion  had 
been  heard,  and  the  act  of  the  judge  should  not  prejudice  the 
rights  of  plaintiff;  his  motion  was  before  the  court  then,  and 
remained  there  until  this  decision,  and  it  cannot  be  said  that  he 
has  waived  his  rights,  he  having  appealed  to  the  Supreme  Court 
upon  the  ground  that  the  Circuit  Court  erred  in  not  setting  aside 
the  execution,  and  that  court  refusing  to  pass  upon  the  question 
because  of  failure  of  decision  of  the  Circuit  Court. 

4.  "That  his  honor  erred  in  deciding  that  the  execution  under 
which  the  sale  was  made  in  said  case  was  clearly  authorized  by 
the  decree  of  Judge  Reed ;  but  he  should  have  set  it  aside  upon 
the  following  grounds: 
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5.  "That  the  execution  under  which  the  plaintiff's  land  was 
sold  was  irregular,  null,  and  void,  because  there  were  two  execu- 
tions issued  under  the  seal  of  the  Court  of  Common  Pleas  in  the 
office  of  the  sheriff  upon  the  same  judgment,  upon  which  no 
return  has  been  made,  and  that  prevented  another  execution 
under  the  judgment  of  Robert  Garvin  by  John  Garvin  being 
issued. 

6.  "That  the  execution  issued  from  Lexington,  dated  April 
6th,  1868,  could  not  support  the  sale  because  it  had  been  returned 
and  was  dead. 

7.  "That  the  execution  dated  August  5th,  1875,  was  irregular 
and  void,  because  the  execution  issued  on  April  6th,  1868,  had 
run  four  years,  to  April  4th,  1872;  that  it  had  to  be  returned  at 
the  May  term  of  court  for  Lexington,  A.  D.  1872 ;  that  from 
the  said  May  term,  1872,  to  August  5th,  1875,  was  more  than 
three  years,  requiring  a  motion  for  leave  to  issue  execution,  and 
none  such  being  made,  said  execution  was  irregular  and  void,  and 
could  not  support  the  sale. 

8.  "That  the  execution  did  not  conform  to  the  judgment  in 
Robert  Garvin  v.  John  Garvin,  and  was  irregular  and  void, 
because  it  enabled  the  said  John  Garvin  to  enforce  his  judgment 
for  costs  obtained  in  that  case  in  violation  of  the  homestead  laws. 

9.  "That  leave  was  given  to  enforce  the  judgment  tfjxm  which 
execution  had  been  stayed ;  that  no  order  which  was  passed  could 
operate  to  destroy  the  lien  of  the  execution  of  August  5th,  1875, 
and  that  the  judgment  in  Robert  Garvin  v.  John  Garvin  restored 
the  execution  to  its  former  condition  and  status,  requiring  its 
return  before  another  execution  could  issue  for  the  amount  of  said 
judgment. 

10.  "That  the  levy  under  the  said  execution  of  date  August 
5th,  1875,  made  in  October,  1877,  and  which  is  evidenced  by 
the  sheriff's  advertisement,  the  order  of  injunction  issued  by 
Judge  Wiggin  in  November,  1877,  concludes  the  defendant  that 
said  execution  was  of  vitality  and  force,  requiring  its  return 
before  another  could  issue." 

This  contest  has  been  urged  by  Robert  Garvin  with  such  per- 
sistence, and  with  so  many  earnest  and  reiterated  declarations  of 
"wrong,  injury,  and  injustice,"  that  we  have  taken  the  trouble 


Digitized  by 


Google 


R.  Garvin  v.  J.  Garvin.  89 


Rep.]  November  Term,  1883. 


to  look  back  through  the  whole  record,  with  more  care  than  the 
question  at  issue  actually  required.  Robert  Garvin  seems  never 
to  have  realized  the  fact  that,  as  soon  as  the  report  of  referee 
Williams  on  the  merits  had  been  confirmed  by  the  Circuit  Court 
without  appeal,  the  case  was  res  adjudicate,  and  beyond  the 
power  of  reconsideration  by  any  court,  except  possibly  upon  a 
strong  case  of  subsequently  discovered  evidence  or  fraud,  which 
he  failed  to  make.  It  may  be  that  his  lands  sold  for  less  than 
their  value,  at  a  forced  sale  for  cash  by  the  sheriff,  to  which 
possibly  he  contributed  himself  by  forbidding  the  sale  as  illegal 
and  unauthorized;  but,  however  much  that  may  afford  grounds 
for  regret,  it  cannot  be  considered  as  a  good  ground  for  relief  by 
the  court. 

As  the  assault  upon  the  judgment  was  under  the  act  of  1869, 
now  repealed,  which  did  not  in  express  terms  include  executions, 
and  the  separate  motion  to  set  aside  the  latter,  if  made,  was  not 
pressed  to  a  decision  before  Judge  Pressley  when  the  judgment 
was  considered,  we  will  now  consider  the  question  of  irregulari- 
ties in  the  execution.  "Independent  of  statutory  provisions,  the 
Court  of  Common  Pleas,  by  virtue  of  its  own  inherent  right, 
from  the  general  nature  and  intent  of  its  jurisdiction,  has  always 
exercised  the  power  of  looking  into  its  own  records,  and  on 
motion  affording  that  remedy  after  judgment  has  been  entered  up, 
which  is  obtained  by  writ  of  error  in  the  English  courts.  Mooney 
v.  Welsh,  1  Mill  Con.  R.,  133;  Bank  of  Pennsylvania  v. 
Candy,  1  MUl,  210.  The  purpose  is  amendment,  not  destruc- 
tion, and  the  end  desired  and  sought  must  be  in  a  mode  through 
which  it  can  likely  be  attained."    Charles  v.  Jacobs,  5  S.  C,  350. 

Was  the  execution  under  which  the  sales  were  made  so  irregu- 
lar and  illegal  as  to  avoid  the  sales?  It  seems  to  us  that,  when 
properly  understood,  the  objections  are  purely  technical,  and 
amount  to  this,  that  the  execution  was  called  by  the  wrong  name. 
The  judgment  entered  in  the  case  of  Robert  Garvin  v.  John 
Garvin,  authorized  the  defendant  (John)  "to  issue  execution 
against  the  plaintiff  (Robert)  for  the  sum  of  $1,836.65,  with 
interest  thereon  from  May  9th,  1876,  on  the  judgment  of  Fox 
v.  Robert  Garvin,  assigned  to  the  defendant,  and  that  defendant 
do  recover  of  plaintiff  the  further  sum  of  $472.40,  costs/'  &c. 


Digitized  by 


Google 


90  R.  Garvin  v.  J.  Garvin. 


Opinion  of  the  Court.  [21  S.  C. 


Was  this  not  judgment  on  a  money  decree  for  $1,836.65,  and 
the  further  sum  of  $472.40?  The  execution  issued  for  the  pre- 
cise sum  authorized,  but  entitled  of  the  case  out  of  which  it  arose, 
Robert  Garvin  v.  John  Q-arvin,  and  not  of  the  old  Fox  judg- 
ment for  the  use  of  John.  We  incline  to  think  the  execution  was 
properly  entitled  of  the  case  in  which  the  judgment  was  rendered. 

But  suppose  it  had  been  styled  (as  contended  it  should  have 
been)  "John  Fox  for  the  use  of  John  Garvin,"  how  could  that 
have  benefited  Robert  Garvin  ?  He  makes  the  effort  to  show, 
first,  that  it  should  have  been  so  issued ;  and,  second,  that  if  so, 
it  would  have  been  irregular  and  void,  for  the  reason  that  the  age 
and  status  of  that  old  execution  rendered  it  impossible  to  be 
renewed  or  revived.  But  it  will  be  perceived  that  this  view 
entirely  overlooks  the  fundamental  fact  that  the  judgment  giving 
leave  to  issue  the  execution  cut  up  at  once  all  such  defences  as  to 
the  old  execution.  The  execution  was  certainly  to  issue,  whether 
it  went  in  the  old  name  or  put  into  a  new  form,  to  enforce  judg- 
ment for  the  money  paid  by  John,  being,  however,  for  the  iden- 
tical amount  due  on  the  old  execution  by  Robert.  We  think  the 
execution  was  authorized  by  the  enrolled  judgment,  and  that  it 
properly  retained  the  title  of  the  judgment  upon  which  it  was 
based.  But  even  if  there  was  a  misnomer  as  to  the  title,  that 
could  not  be  more  than  an  irregularity,  which  did  not  render  the 
execution  absolutely  void.  Ingram  v.  Belle,  2  Strob.,  208 ;  Law- 
rence  v.  Grambling,  13  S.  C,  120;   Tobin  v.  Myers,  18  Id.,  324. 

But  it  is  further  ingeniously  argued  that  if  the  enrolled  judg- 
ment authorized  the  execution,  the  decree  of  Judge  Reed  did  not 
authorize  the  judgment,  which  was  enrolled,  and  a  motion  to 
correct  the  "abstract  judgment  book"  No.  381  is  made  a  part  of 
the  relief  asked  for.  Section  286  of  the  code,  in  reference  to  a 
trial  by  jury,  provides  that  "if  a  different  direction  be  not  given 
by  the  court,  the  clerk  must  enter  judgment  in  conformity  with 
the  verdict;"  and  section  289,  in  reference  to  a  case  heard  by 
the  court,  provides  that  after  the  decision  has  been  filed,  &c, 
"judgment  upon  the  decision  shall  be  entered  accordingly."  Was 
this  judgment  entered  according  to  the  decision?  There  is  some 
lack  of  clearness  in  the  language  used,  but  we  think  the  decision, 
taken  as  a  whole,  substantially  authorized  the  judgment. 
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There  is  no  force  in  the  fact  that  Judge  Reed  transposed  the 
terms  "plaintiff"  and  "defendant."  John  Garvin  claimed  to  be 
"plaintiff"  in  the  Fox  judgment,  but  he  was  "defendant"  in  the 
case  then  being  heard,  brought  by  Robert  Garvin ;  and  hence  the 
clerical  error.  A  surety  who  has  paid  a  judgment  against  his 
principal  and  himself  may  claim  the  original  judgment  as  his 
own,  under  the  act  upon  the  subject  supra  ;  but  he  is  not  bound 
to  do  so.  He  may  claim  a  new  judgment  for  the  money  paid, 
and  that  is  the  simplest  course  when  there  is  no  conflicting  lien. 
Judge  Reed  in  substance  gave  John  Garvin  a  judgment  for  the 
money  he  paid  as  surety.  The  words  of  the  decree  are  that  "the 
plaintiff  (manifestly  defendant)  have  leave  to  enter  judgment." 
He  confirmed  the  referee's  report,  which,  as  Judge  Pressley  said, 
"expressly  gave  John  Garvin  leave  to  enforce  said  judgment,  and 
that  amounts  to  leave  to  issue  execution  for  that  purpose." 

If  the  intention  had  been  simply  to  remit  John,  already  in 
court,  back  to  his  right  of  subrogation  in  the  Fox  execution,  then 
(as  insisted)  incapable  of  renewal,  there  would  have  been  no 
propriety  or  sense  in  giving  him  instant  "leave  to  enforce  said 
judgment  to  the  amount  mentioned  in  his  said  execution,  with 
interest  from  its  date."  That,  on  the  contrary,  unmistakably 
indicates  present  judgment,  which  superseded  and  absorbed  as 
legal  process  the  old  Fox  judgment  and  all  the  executions  issued 
at  different  times  upon  it,  which,  although  fundi  officio,  were 
kept  on  file  probably  as  the  evidence  on  which  the  final  judgment 
was  rendered.  Besides,  the  three  attorneys  of  Robert  Garvin 
expressly  assented  to  the  judgment  in  the  form  in  which  it  was 
enrolled. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 


J.  GARVIN  v.  R.  GARVIN. 


1.  A  refusal  by  the  Circuit  judge  to  continue  a  case  is  not  error  of  law 
appealable  to  this  court. 

2.  The  purchaser  of  the  judgment  debtor's  lands  under  execution  in  the 
case  of  R.  Garvin  v.  /.  Garvin,  ante,  83,  is  entitled  to  recover  the 
same  from  such  debtor. 
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Before  Pressley,  J.,  Aiken,  February,  1883. 

This  case  is  supplemental  to  the  case  of  22.  Garvin  v.  J.  Gar- 
vin, next  case  ante,  p.  83,  and  the  two  were  heard  together  in 
this  court.     The  opinion  sufficiently  states  the  case. 

Mr.  P.  A.  Emanuel,  for  appellant. 

Messrs.  Croft  $  Dunlap  and  Henderson  Bros.,  contra. 

April  3d,  1884.     The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McGowan.  This  was  an  action  for  possession 
of  a  tract  of  land,  containing  640  acres,  being  the  homestead 
tract  of  Robert  Garvin,  the  defendant,  which  had  been  sold  by 
M.  T.  Holley,  sheriff  of  Aiken  county,  and  by  him  conveyed  as 
No.  4  in  the  deed  to  plaintiff,  John  Garvin,  of  date  January  7, 
1878.  This  tract  of  land,  with  others,  was  sold  under  the  judg- 
ment and  execution  considered  in  the  opinion  of  this  court,  just 
pronounced  in  the  case  of  Robert  Garvin  v.  John  Garvin,  next 
case  ante. 

Both  that  case  and  this  were  heard  at  the  same  term  of  the 
court,  but  that  of  Robert  to  vacate  the  execution  first  in  order. 
In  that  case  the  Circuit  judge  refused  the  motion,  but  notice  of 
appeal  was  given.  When  this  case  was  reached  a  motion  was 
made  for  a  continuance,  on  the  ground  that  it  could  not  be  pro- 
perly tried  until  after  a  final  determination  of  the  motion  to  set 
aside  the  execution  under  which  the  sale  was  made.  The  judge, 
considering  all  the  facts  which  appeared  in  the  former  motion  as 
before  him  in  this,  refused  to  continue  the  case  and  submitted  it 
to  the  jury.  Under  the  charge  they  found  for  the  plaintiff  the 
land  in  dispute  and  two  hundred  dollars  damages. 

The  defendant  appeals  to  this  court  upon  the  following  excep- 
tions :  "1.  That  his  honor  erred  in  refusing  to  continue  the  case, 
inasmuch  as  the  defendant  was  entitled  to  have  his  motion 
decided  by  the  Supreme  Court  upon  appeal  relating  to  setting 
aside  the  executions  upon  which  the  plaintiff's  title  depended,  he 
having  shown  by  affidavit  his  intent  to  appeal,  and  being  una- 
ble to  attack  the  execution  for  irregularity  in  a  collateral  manner 
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under  the  decisions  of  this  state.  2.  That  his  honor  erred  in  not 
charging  the  jury  that  the  executions  upon  which  the  title  of 
plaintiff  depended  were  irregular,  and  that  the  defendant  is  enti- 
tled to  have  the  motion  fully  decided  before  the  hearing  of  issues 
therein.  3.  That  his  honor  erred  in  deciding  that  the  executions 
upon  which  the  plaintiff's  title  depended  are  not  void,  but  suffi- 
cient to  sustain*  the  title  of  the  plaintiff,  notwithstanding  the 
motion  made." 

In  reference  to  the  first  ground  of  appeal,  this  court  has  often 
ruled,  that  refusal  to  continue  a  case  is  not  error  of  law  appeal- 
able to  the  Supreme  Court,  but  that  it  is  one  of  those  matters  which 
arise  in  the  progress  of  a  case,  and  must,  from  necessity,  be  left 
to  the  wise  and  prudent  discretion  of  the  Circuit  judge. 

The  court  is  always  reluctant  to  disturb  vested  rights.  The 
appellant's  counsel  frankly  states  that  "  the  agreement  of  counsel 
is  that  the  exceptions  state  the  judge's  charge,  and  that  the  brief 
now  before  the  court  on  appeal  relating  to  the  motion  shall  con- 
stitute the  case  herein,  except  as  to  the  charge  and  exceptions. 
We  may  say  that  the  entire  case  hinges  upon  the  result  of  that 
motion.  If  decided  against  appellant,  we  have  no  case.  If 
decided  for  him,  then  this  appeal  must  prevail." 

This  is  a  correct  statement  of  the  relation  of  the  cases  to  each 
other ;  and  having  affirmed  the  judgment  below  in  the  case  of 
Robert  Garvin  v.  John  Garviny  it  follows  that  the  result  must 
be  the  same  in  this. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 


DAVIS  v.  COLUMBIA  AND  GREENVILLE  RAILROAD  COMPANY. 

1.  In  the  absence  of  all  testimony  in  support  of  the  materia)  allega- 
tions in'the  complaint,  a  non-suit  is  proper ;  but  where,  in  support 
of  such  allegations,  there  is  any  testimony,  the  weight,  truth,  and 
sufficiency  of  which  are  to  be  determined,  the  case  must  go  to  the 
jury.     Cases  cited. 

2.  In  action  by  the  administrator  of  a  son  against  a  railroad  company 
to  recover  damages  for  killing  the  son,  there  being  some  evidence, 
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although  of  an  uncertain  character,  showing  a  beneficial  interest  of 
the  father  in  his  son's  life,  this  question  was  properly  for  the  determi- 
nation of  the  jury. 

3.  While  a  brake  in  an  on  a  freight  train  was  signalling  the  engine  at 
night,  the  cup  of  his  lantern  fell  out,  and  the  light  was  extinguished; 
he  then  descended  to  the  cab  and  procured  another.  When  returning 
to  the  top  of  the  cab  he  was  knocked  off  and  killed :  Held,  that  this 
did  not  prove  negligence  by  the  company  in  furnishing  a  defective 
lantern. 

4.  Negligence  is  a  relative  term ;  the  surroundings  are  absolutely 
necessary  to  be  ascertained  before  the  question  of  negligence  can  be 
determined. 

5.  A  brakeman,  while  returning  at  night  by  a  ladder  on  the  side  of  the 
car  to  his  position  on  the  top  of  the  train,  then  in  motion,  was 
knocked  off  and  killed  by  an  old  tank,  which  was  closer  to  the  track 
than  was  necessary,  or  than  tanks,  at  this  day,  generally  are :  Held, 
that  in  this  there  was  no  evidence  of  any  negligence  by  the  railroad 
company. 

6.  A  non-suit  in  this  case  was  therefore  proper. 

Before  Wallace,  J.,  Greenville,  April,  1883. 

This  was  an  action  by  Richard  Davis,  as  administrator  of  his 
son,  Richard  J.  Davis,  against  the  Columbia  and  Greenville  Rail- 
road Company,  to  recover  $20,000  damages  for  killing  Richard 
J.  while  in  the  employment  of  the  defendant.  The  intestate  was 
killed  on  the  night  of  May  20,  1881,  and  the  action  was  com- 
menced January  2,  1883.  The  opinion  states  the  grounds  of 
the  action  as  alleged  in  the  complaint. 

Richard  Davis  testified  that  he  depended  on  this  and  two  other 
sons'  exertions  for  his  support ;  that  he  owned  a  house  in  Colum- 
bia worth  $2,500,  and  received  the  income  of  a  plantation,  but 
that  others  were  dependent  on  him ;  that  deceased  received  $1 
per  day;  never  paid  witness  anything,  but  gave  deceased's 
mother  money  and  supplies,  amounting  to  $8  or  $10  a  month, 
during  which  time  deceased  lived  with  witness  and  paid  no  board; 
when  deceased  was  out  of  work  witness  supported  him ;  while 
witness  lived  in  Abbeville  deceased  and  his  brothers  lived  in  the 
Columbia  house,  and  he  gave  nothing  to  witness  or  to  his  mother. 

J.  A.  Hall  testified  that  he  was  engineer  and  Davis  a  train 
hand  of  freight  train ;  at  Piedmont  latter  got  on  top  of  train  and 
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signalled  with  his  lamp  for  witness  to  go  ahead ;  noticed  that 
lamp  went  out ;  as  train  passed  Grove  Station  was  signalled  to 
stop ;  did  so ;  went  back  and  found  Davis  lying  across  the  track 
dying ;  was  struck  on  right  side,  body  badly  broken  ;  thinks  he 
was  struck  by  projecting  timbers  of  tank  at  Grove  Station  ; 
deceased  was  required  by  rules  of  the  company  to  be  on  top  and 
keep  a  light  at  night ;  thinks  tank  was  too  close ;  it  was  removed 
three  or  four  weeks  afterwards ;  heard  deceased  say  on  day  before 
that  he  had  $14  to  send  his  mother ;  was  good  train  hand,  sober, 
energetic,  saving ;  ladder  was  on  side  of  car  next  tank. 

X. — Had  been  on  road  two  years,  but  not  now ;  pump  was 
there  when  I  came;  freight  train  did  not  use  this  pump; 
deceased  had  never  stopped  there  for  water ;  was  running  twelve 
to  fifteen  miles  an  hour  ;  heard  that  deceased  was  next  man  for 
promotion ;  cannot  say  how  much  too  near  tank  was ;  was  closer 
than  any  other ;  so  near  I  had  to  take  my  head  in  from  engine 
while  passing ;  tank  was  removed  soon  afterwards. 

John  Cox  testified  that  he  and  Davis  were  train  hands  on  this 
train  ;  Davis  was  on  top  and  signalled  engine  ;  cup  dropped  out, 
because  lamp  was  no  account;  he  came  down  in  cab  to  get 
another  and  at  once  started  up  ladder  on  side  of  car  when  he  was 
struck  by  tank  and  rolled  between  car  and  tank ;  if  lamp  had 
been  any  account,  the  cup  would  not  have  fallen,  out ;  cannot  tell 
when  tank  was  removed ;  a  few  weeks  afterwards ;  train  hands 
are  required  to  stay  on  top  of  cars  and  to  keep  a  lamp. 

X. — Railroad  company  furnish  the  lamps  ;  when  Davis  came 
down  he  found  another  cup  in  the  car ;  cup  fastened  in  the  lamp 
by  springs  on  side  ;  brakemen  attended  to  lamps  ;  did  not  hear 
Davis  complain  that  night  about  lamp  being  out  of  fix ;  don't 
know  who  fixed  the  lamps  that  day. 

XX. — Conductor  makes  requisition  for  lamps ;  his  business  to 
see  that  train  has  them;  brakemen  can't  make  requisition; 
when  a  new  cup  was  put  in  the  lamp  I  believe  it  was  perfectly 
good ;  cup  may  be  pushed  in  far  enough  to  hold,  and  yet  fly  out 
when  the  lamp  is  jerked  to  be  swung  around  as  a  signal. 

W.  T.  Davis  testified :  Was  section  master  on  this  part  of  the 
road ;  the  tank  at  Grove  Station  was  from  12  to  18  inches  closer 
than  those  now  built  are  placed ;  in  going  up  side  of  car,  if  a 
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person  pulled  himself  hand  over  hand  up,  he  might  pass  ;  but  if 
not  very  careful,  he  would  be  knocked  off;  if  a  person  went  up 
the  side  of  car  on  ladder,  having  to  raise  his  feet  and  bend  his 
body,  he  could  not  pass  this  tank  without  being  struck. 

X. — The  tanks  just  after  the  war  were  closer  than  they  are 
now ;  canvass  pipes  were  used  then,  now  iron  pipes  ;  at  that  time 
brakes  were  all  inside  the  cars,  now  they  are  on  top. 

E.  T.  Kemp  testified:  In  May,  1881,  lived  near  railroad 
track  at  Grove  Station ;  was  there  when  Davis  was  killed  ;  it  was 
between  8  and  9  o'clock  at  night ;  the  train  was  running  very 
rapidly  ;  did  not  stop  at  tank,  but  stopped  soon  after ;  trainmen 
ran  back  to  tank ;  stayed  half  an  hour,  and  went  on ;  soon  heard 
man  was  killed;  went  there  and  saw  Davis  dead;  examined 
tank  and  saw  where  lantern  struck  it;  saw  where  projecting  tim- 
bers on  which  tub  rested  had  been  moved  quarter  of  an  inch ; 
the  tank  was  too  near  track  for  a  person  to  climb  up  ladder 
between  car  and  track  when  train  was  passing  it ;  the  sills  on 
which  tank  rested  projected  toward  track. 

Dave  Henderson  testified :  Am  a  carpenter ;  helped  build  a 
tank  at  Grove  Station ;  after  it  was  built  went  to  Silver  Street ; 
got  word  from  Carpenter,  who  was  our  boss,  that  it  must  be  moved 
back ;  after  it  was  moved  Carpenter  said  it  was  still  two  inches  too 
close;  it  was  built  when  the  road  was  in  the  hands  of  the  receiver. 

J.  H.  Roberts  testified:  Was  section  master  on  the  section 
which  this  tank  is  on ;  heard  Carpenter,  supervisor  of  the  road, 
say  that  the  tank  at  Grove  Station  was  too  close  to  the  road, 
and  that  it  was  no  account ;  that  he  was  going  to  move  it ;  Car- 
penter had  charge  of  tanks  and  bridges  on  C.  &  G.  R.  R. ;  the 
tank  was  taken  down  three  or  four  weeks  after  the  man  was 
killed ;  the  timbers  of  the  tank  were  moved  three-eighths  of  an 
inch  where  Davis  struck  it ;  the  tank  was  too  close  to  the  track 
eighteen  inches ;  it  was  an  oversight  of  the  company. 

X. — Tank  was  removed  upon  completion  of  a  new  one  a  mile 
or  so  further  east ;  new  tank  is  filled  from  a  spring  by  pipes ;  old 
one  was  filled  from  a  well  by  a  force  pump ;  when  canvas  bags 
are  used  tanks  have  to  be  nearer  than  when  iron  pipes  are  used. 

XX. — Can  put  plank  under  canvas  pipe  and  have  it  as  long  as 
an  iron  pipe. 
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T.  JR.  Davis  testified :  Am  a  brother  of  deceased ;  father's 
health  has  been  bad  for  two  or  three  years ;  my  deceased  brother 
and  myself  mainly  supported  the  family ;  have  been  a  conductor 
for  a  long  time  on  C.  &  6.  R.  R. ;  it  is  the  duty  of  conductors 
to  make  requisition  for  equipment  of  his  train,  and  to  see  that 
they  are  all  in  good  order ;  seven  lamps  are  required  ;  the  tank 
was  too  near  the  track,  and  has  been  torn  down ;  my  brother  has 
been  on  the  road  two  months,  and  running  on  the  freight  from 
Hodges  to  Greenville  two  weeks ;  was  next  man  in  line  of  pro- 
motion. 

X. — My  brother  contributed  all  he  could  to  the  support  of  the 
family ;  meals  of  train  hands  will  cost  about  ten  dollars  per 
month  ;  if  train  hand  needs  anything,  it  is  his  business  to  report 
it  to  conductor ;  if  train  hand  were  to  come  and  say  he  wanted  a 
good  lamp,  of  course  he  could  get  it ;  the  rent  of  house  in 
Columbia  is  worth  about  $25  per  month ;  my  dead  brother  and 
myself  paid  all  expenses  of  the  family. 

XX. — Duty  of  conductor  to  see  that  all  equipments  of  train  in 
good  condition  before  he  leaves  terminal  points. 

The  plaintiff  closed  and  defendant  moved  for  a  non-suit,  which 
was  granted,  no  grounds  being  stated  in  the  order. 

Plaintiff  appealed  upon  the  following  grounds : 

"It  is  submitted  that  the  Circuit  judge  erred  in  granting  a 
non-suit :  1.  Where  there  is  any  proof  to  sustain  the  allegations 
of  the  complaint  the  question  must  go  to  the  jury.  2.  The  ques- 
tion of  negligence  was  a  mixed  question  of  law  and  fact,  and 
should  have  been  submitted  to  the  jury.  3.  The  question  of 
negligence  in  this  case  should  have  been  submitted  to  the  jury, 
because  it  was  proved  that  the  railroad  company  had  notice  that 
tank  was  too  near  track.  4.  Four  witnesses  having  sworn  that 
the  4tank  was  too  close  to  track,'  the  judge  should  not  have 
decided  that  there  was  no  negligence.  5.  The  tank  having  been 
removed  very  soon  after  Davis  was  killed  and  being  newly  built, 
it  should  have  been  submitted  to  the  jury  whether  this  was  not 
an  admission  of  negligence  on  the  part  of  the  company.  6.  The 
evidence  being  that  it  was  the  duty  of  defendant  to  furnish  good 
lamps,  and  that  of  Davis  being  worthless,  the  jury  should  have 
passed  upon  negligence  in  this  respect.     7.  The  proof  showing 
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that  tank  was  too  near  track,  the  defendant  was  liable  for  acci- 
dents to  employe's  occasioned  by  improper  or  dangerous  struc- 
tures, if  employe*  was  in  discharge  of  his  duty.  8.  Under  the 
proof  the  company  was  liable  to  administrator  for  death  of  intes- 
tate. 9.  Two  witnesses  having  sworn  that  the  supervisor  of  the 
road,  charged  with  the  management  of  the  tanks  of  the  road,  had 
said  this  tank  was  too  close  to  the  track,  and  was  no  account,  it 
was  error  in  the  presiding  judge  to  say  there  was  no  evidence  of 
negligence.  10.  Because  that  his  honor  erred  in  holding  that 
the  deceased  was  chargeable  with  knowledge  of  the  dangerous 
proximity  of  the  tank,  it  being  in  proof  that  he  had  only  been 
on  that  end  of  the  road  two  weeks,  had  never  stopped  at  the  tank 
for  water,  and  passed  it  at  night.' ' 

Mr.  M.  L.  Bonham,  jr.,  for  appellant. 

This  action  is  brought  under  Lord  Campbell's  act,  Gen.  Stat., 
§§  2183-84.  It  is  a  question  of  negligence,  which  has  been  con- 
sidered in  15  S.  C,  453.  The  inquiry  is,  what  is  defendant's 
duty  towards  its  employe's  ?  The  servant  takes  the  ordinary  risks 
of  his  calling,  but  the  master  must  provide  safe  and  proper 
appliances  and  machinery.  1  Add.  Torts,  603;  18  S.  C,  262, 
275;  Wood  M.  £  S.,  749.  If  the  defendant  failed  so  to  pro- 
vide, it  is  liable.  52  III,  183;  55  Id.,  492;  90  N.  Y.,  558; 
29  Mo.,  495 ;  46  Id,  163 ;  76  Pa.  St.,  389.  The  questions 
are,  did  the  person  injured  know  of  the  danger,  or  might  he  have 
known  ;  did  the  master  know,  or  might  he  have  known  ?  And 
these  are  questions  for  the  jury.  Therefore  the  non-suit  was 
improper.  In  non-suits  the  inquiry  is,  what  are  the  material  alle- 
gations, and  is  there  any  evidence  to  sustain  them?  19  S.  C,  510. 
And  a  non-suit  should  be  granted  only  where  there  is  a  total 
failure  of  evidence.  2  Bay,  126 ;  3  McCord,  131 ;  3  S.  C,  1 ; 
7  Id.,  142;  18  Id.,  607;  19  Id.,  20,  30:  1  Strob.,  203;  17 
Wall.,  657.  The  decision  in  Carter  v.  Railroad  Company,  19 
S.  C,  20,  must  have  related  solely  to  the  existence  or  non-exist- 
ence of  facts ;  it  could  not  have  intended  to  invest  judges  with 
the  decision  of  facts,  for  this  the  constitution  prohibits.  The 
judge  therefore  erred,  for  there  was  unquestionably  some  evi- 
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dence  of  negligence.  The  judge  must  have  based  his  decision 
on  supposed  knowledge  by  the  deceased  of  the  danger,  and  that 
he  assumed  it  as  one  of  the-risks  of  his  calling.  But,  as  we  have 
shown,  this  was  for  the  jury.  See,  too,  95  Pa.  St.,  211.  The 
supervisor  of  the  road  said  it  was  too  close.  Deceased  could  not 
have  known  this,  for  he  had  no  opportunity  of  learning  it  To 
hold  him  responsible  for  knowing  it,  was  to  charge  him  with  con- 
tributory negligence,  which  is  a  matter  of  defence.  19  S.  C, 
20.  But  if  he  knew,  defendant  is  still  liable,  if  negligent.  31 
Grot.,  812;  76  Pa.  St.,  387.  There  was  certainly  evidence 
enough  to  carry  the  case  to  the  jury.  The  plaintiff  had  a  bene- 
ficial interest  in  the  life  of  the  deceased.  Cool.  Torts,  272 ; 
Wood  Mayne  Dam.,  75,  93.  The  judge  relied  solely  for  his  order 
on  GHbion  v.  Erie  R.  JR.  Co.,  63  N.  Y.,  449,  which  is  in  many 
particulars  unlike  the  case  at  bar,  and  was  decided  by  a  divided 
court. 

Messrs.  Wells  $  Orr,  same  side. 

Mr.  J.  C.  Haskell,  contra. 

April  14,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  This  is  an  action  brought  by  the 
plaintiff,  appellant,  as  administrator  of  his  son,  Richard  J.  Davis, 
deceased,  against  the  respondent,  to  recover  damages  for  causing 
from  negligence  the  death  of  the  said  Richard,  who  at  the  time 
of  his  death  was  in  the  employment  of  the  respondent  in  the 
capacity  of  road  hand  on  a  freight  train.  At  the  close  of  plain- 
tiff's testimony,  on  motion  of  the  respondent,  a  non-suit  was 
ordered. 

The  plaintiff's  action  is  based  upon  an  alleged  beneficial  inter- 
est in  the  life  of  the  deceased,  and  negligence  on  the  part  of  the 
company,  the  negligence  consisting  of  an  alleged  failure  on  the 
part  of  the  company  to  furnish  the  deceased  with  a  safe  lantern 
while  in  the  discharge  of  a  duty  imposed  upon  him  to  ride  on 
top  of  the  conductor's  cab  attached  to  the  train,  running  in  the 
night  time  from  Columbia  to  Greenville,  and  in  negligently 
erecting  and  permitting  a  pump  or  tank  to  remain  closer  to  the 
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track  than  the  requirements  and  necessities  of  the  company 
demanded,  by  which  negligence,  it  is  alleged,  the  deceased  lost 
his  life. 

This  sad  event  happened  in  this  way :  While  the  deceased  was 
on  top  of  the  cab  in  the  discharge  of  his  duty,  the  bottom  of  the 
lantern  dropped  out  and  the  light  was  extinguished,  which  made 
it  necessary  for  the  deceased  to  descend  to  the  cab  for  another, 
and  on  his  return  to  his  post,  by  means  of  a  ladder  attached  to  the 
outside  of  the  cab,  the  only  means  of  reaching  the  top  again,  just  at 
that  moment  the  train  passed  the  tank,  the  timbers  of  which  struck 
the  deceased  and  knocked  him  from  the  train,  causing  his  death. 
The  negligence  relied  on  as  the  foundation  for  the  action  was  in 
reference  to  the  lantern  and  the  tank.  The  non-suit  was  granted, 
in  part  at  least,  because  in  the  opinion  of  the  Circuit  judge  the 
plaintiff  failed  to  introduce  testimony  as  to  those  matters  suffi- 
cient to  entitle  him  to  go  to  the  jury. 

The  law  as  to  non-suits  in  this  state,  settled  and  repeated  in  a 
number  of  cases  from  Bay's  Reports  down  to  the  present  time, 
is  that  an  entire  failure  of  evidence  as  to  one  or  all  of  the  mate- 
rial facts  upon  which  the  action  depends,  will  alone  authorize  the 
granting  of  such  motion.  The  plaintiff  is  required  to  state  in 
his  complaint  the  facts  which  constitute  his  cause  of  action.  As 
a  general  rule  it  is  not  difficult  to  understand  what  the  facts  are, 
and  when  properly  stated  in  the  complaint  and  denied  in  the 
answer,  they  make  the  issue  between  the  parties  litigant,  which 
is  to  be  tried  by  the  jury  upon  the  testimony  offered  ;  and  under 
our  system,  after  the  case  reaches  the  jury,  they  are  the  sole 
judges  whether  these  facts  at  issue  have  been  proved.  It  is  their 
duty  to  hear  the  testimony  submitted,  to  weigh  it,  and  to  deter- 
mine its  force  and  effect. 

In  every  case,  however,  a  question  may  arise  whether  any  per- 
tinent testimony  has  been  offered  by  the  plaintiff  to  sustain  his 
complaint.  This,  if  it  arises,  is  always  a  preliminary  question, 
and  before  the  case  goes  to  the  jury,  and  it  is  a  question  of  law 
to  be  decided  by  the  judge.  If,  in  such  case,  no  testimony 
directed  to  the  facts  at  issue  has  been  introduced  (and  this  is  for 
the  judge  to  determine),  a  non-suit  is  proper.  If,  however,  any 
testimony  has  been  offered,  whether  in  the  estimation  of  the  judge 
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true  or  false,  the  case  must  be  submitted  to  the  jury.  It  will  be 
observed,  then,  that  the  preliminary  question  referred  to,  to  be 
decided  by  the  judge  when  it  arises,  in  no  way  impinges  upon 
the  constitutional  mandate,  that  the  juries  are  the  judges  of  the 
facts,  and  alone  shall  try  them,  while  the  judge  shall  decide  the 
law.  Because  in  this  preliminary  question  there  is  no  dispute  as 
to  the  facts,  or  as  to  what  has  been  proved,  and  therefore  nothing 
for  the  jury  to  determine,  but  the  question  is,  admitting  the  truth 
of  the  testimony  as  offered,  is  it  pertinent  ?  Does  it  touch  the 
allegations  in  the  complaint,  the  faets  at  issue  ? 

There  are  some  loose  expressions  in  some  of  the  cases  to  the 
effect  that  insufficient  testimony  will  sustain  a  non-suit.  These 
expressions  should  not  be  understood,  however,  as  giving  power 
to  the  trial  judges  to  determine  the  quantum  of  testimony  suffi- 
cient to  prove  an  alleged  fact,  or  to  decide  as  to  the  truth,  force, 
or  effect  of  such  testimony ;  but  they  should  be  interpreted  in  the 
sense  rather  of  pertinency  or  relevancy.  In  fine,  the  rule  is, 
that  where  there  is  any  competent,  pertinent,  and  relevant  testi- 
mony offered  to  the  facts  in  dispute,  the  case  passes  into  the  hands 
of  the  jury  and  beyond  the  judge;  but  where  no  such  testimony 
is  offered,  it  is  the  province  and  duty  of  the  judge  to  non-suit. 
Thus  understood,  the  rule  is  clear  and  it  harmonizes  the  respec- 
tive functions  of  the  court  and  the  jury,  making  our  judicial  sys- 
tem the  complete  and  perfect  system  that  it  is ;  leaving  the  law 
to  those  who  have  made  it  a  special  study,  and  therefore  better  able 
to  decide  it — the  judges — and  the  facts  to  those  who,  from  their 
practical  common  sense,  are  perhaps  best  able  to  solve  them — the 

The  subject  of  non-suits  has  been  discussed  in  this  state  in  the 
cases  here  cited,  and  the  rule  established  is  as  above  stated, 
which  may  be  succinctly  expressed  thus  :  In  the  absence  of  all 
testimony  in  support  of  the  material  allegations  in  the  complaint, 
which  is  a  question  for  the  judge,  a  non-suit  is  proper;  but  where 
there  is  any  testimony  directed  to  said  allegations,  the  weight, 
truth,  and  sufficiency  of  which  are  to  be  determined,  the  case 
must  go  to  the  jury.  Brown  v.  Frost,  2  Bay,  126;  Hopkins  v. 
DeGhraffenreid,  Ibid,  187,  441 ;  Singleton  v.  Hilliard  $  Brooks, 
1  Strob.9  218;  Graff  $  Co.  v.  Caldwell,  7  Rich.,  133;  O'Neall 
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£  Chambers  v.  S.  C  R.  R.  Co.,  9  Id.,  465 ;  Redding  v.  S.  C. 
R.  R.  Co.  8  8.  C,  9 ;  Ahrens  v.  State  Bank,  Ibid,  401 ;  Boy- 
kin  v.  Watts,  6  Id.,  83  ;  Helley  v.  TTattrer,  7  Id.,  144 ;  ifowe 
v.  a.  £  C.  R.  R.  Co.,  Ibid,  167;  Hogg  v.  Pinckney,  16  itf., 
387 ;  McCall  v.  Obfon,  JJttf  448 ;  Carrier  v.  Harris,  19  itf., 
30 ;  Carter  v.  G.  £  C.  R.  R.  Co.,  Ibid,  20. 

Now  apply  these  principles  to  the  case  under  consideration. 
The  action  is  properly  brought  under  the  act  of  1859  (Gen.  Stat, 
§§  2183-84),  under  which  the  plaintiff  is  entitled  to  recover 
"such  damages  as  the  jury  may  think  proportioned  to  the  injury 
resulting  from  the  death  to  the  parties  respectively  for  whom  and 
for  whose  benefit  it  is  brought."  Admitting  that  the  term  injury 
in  this  act  refers  alone  to  pecuniary  loss,  and  not  to  the  wounded 
feelings  of  the  survivors,  or  the  sufferings  of  the  deceased,  yet 
we  think  there  was  some  testimony  taken  from  the  father  and  the 
brother  of  the  deceased  on  the  subject  of  a  beneficial  interest — 
uncertain,  it  is  true,  but  enough  perhaps  for  the  jury  to  consider. 
We  will  therefore  pass  on  to  the  most  important  question,  the 
question  of  negligence. 

Actionable  negligence  is  defined  to  be  the  absence  of  that  care 
which  men  ordinarily  bestow  upon  their  business.  The  negli- 
gence complained  of  here  is  an  alleged  failure  on  the  part  of  the 
company  to  do  its  duty  in  two  particulars :  First,  in  failing  to 
supply  the  deceased  with  a  safe  and  perfect  lantern,  on  account 
of  which  his  light  was  extinguished  while  on  top  of  the  car,  and 
he  was  therefore  compelled  to  descend  to  the  cab  for  another,  and 
then  immediately  to  ascend  again  to  his  signal  post,  when  the 
accident  happened,  and  but  for  which  it  would  not  have  hap- 
pened ;  second,  in  erecting  a  tank  so  near  the  track  as  to  cause 
injury  and  endanger  the  safety  of  the  employe's  of  the  road,  and 
in  permitting  this  tank  to  remain  in  this  close  proximity  to  the 
road. 

As  to  the  act  of  negligence  first  alleged :  There  is  no  doubt 
that  employers  are  required  to  use  all  ordinary  care  in  furnishing 
their  employe's  with  safe  and  perfect  utensils  with  which  to  dis- 
charge their  respective  duties,  and  to  do  their  allotted  work,  and  a 
failure  to  bestow  this  care  will  amount  to  actionable  negligence. 
In  this  instance,  no  doubt,  it  was  the  legal  duty  of  the  defendant 
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to  bestow  reasonable  and  ordinary  care  in  furnishing  the  deceased 
with  safe  lanterns  by  which  he  was  expected  to  signal  danger  to 
the  train  from  the  top  of  the  cab ;  but  before  the  company  could 
be  made  liable,  or  before  even  the  question  of  negligence  in  this 
respect  could  be  submitted  to  the  jury,  it  was  necessary  that  some 
testimony  directed  to  the  point  of  failure  to  bestow  this  care 
should  have  been  introduced.  Was  there  such  testimony  offered  ? 
The  testimony  is  direct  that  the  deceased  a  short  time  before  the 
accident  happened  was  at  his  post  on  the  cab,  with  his  lantern 
lighted;  that  he  signalled  the  engine  ahead;  that  the  cup  of 
the  lantern  dropped  out ;  that  he  came  down  into  the  cab  and 
procured  another,  and  then  started  back  up  the  ladder  on  the 
side  of  the  car,  when  this  awful  calamity  overtook  him. 

This  is  all  the  testimony  in  reference  to  the  lantern,  except 
that  the  witness  who  testified  to  these  facts  also  stated  generally 
that  the  cup  of  the  lantern  dropped  out,  because  it  was  "no 
account/*  No  doubt  it  was  the  duty  of  the  deceased  when  his 
lamp  went  out  to  procure  another  as  speedily  as  possible,  and  no 
doubt  he  adopted  the  only  course  possible  at  the  time  to  procure 
another ;  but  it  will  be  seen  that  the  turning  point  in  these  differ- 
ent steps  was  the  extinguishment  of  the  light.  It  was  this  that 
necessitated  all  the  rest.  Is  there  any  testimony  as  to  the  cause 
of  the  extinguishment  of  the  lantern  connecting  the  defendant 
therewith  ?  Take  the  matter  as  stated  by  the  witness,  to  wit, 
that  the  cup  dropped  out,  and  this  was  because  the  lantern  was 
"no  account."  Does  this  connect  the  defendant  with  the  result? 
Does  the  whole  or  any  part  of  the  testimony  go  to  the  point  that 
the  defendant  had  failed  to  exercise  reasonable  and  proper  care, 
such  as  men  ordinarily  bestow  on  their  business  in  furnishing  the 
deceased  with  safe  lanterns  ? 

We  find  not  a  word  in  the  testimony  on  that  subject,  at  least 
none  to  the  precise  point  necessary  to  inculpate  the  defendant,  to 
wit,  that  the  deceased  was  using  a  defective  lantern,  because  of 
the  fact  that  defendant  had  negligently  furnished  him  with  such ; 
on  the  contrary,  it  appears  that  the  deceased  procured  another 
from  the  cab,  which  we  suppose  was  safe  and  perfect,  as  there  is 
no*  testimony  to  the  contrary.  He  might  have  taken  that  one  at 
the  first.     That  he  did  not  was  perhaps  his  own  negligence. 
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rather  than  that  of  the  company.  We  think  there  was  an  entire 
absence  of  all  testimony  directed  to  the  negligence  of  the  com- 
pany as  to  the  lantern. 

Next,  as  to  the  proximity  of  the  tank.  The  testimony  is  very 
clear  that  the  deceased  was  killed  by  the  timbers  of  this  structure, 
and  it  appears  therefore  that  whether  the  tank  was  closer  to  the 
track  than  was  necessary  for  the  purposes  of  the  road,  yet  it  was 
close  enough  to  crush  a  person  who  happened  to  be  on  the  out- 
side of  the  car  as  it  passed.  It  also  appears  that  the  supervisor 
of  the  road,  Mr.  Carpenter,  had  said  that  it  was  too  close ;  one 
of  the  witnesses  said  it  was  18  inches  too  close,  and  it  was  estab- 
lished that  it  was  about  that  much  closer  than  tanks  are  now 
located ;  hence  iron  pipes  had  come  into  use  instead  of  rubber, 
and  hence  the  brakes  have  been  put  on  top  of  the  cars  instead  of 
inside.  It  further  appeared  that  notwithstanding  the  fact  of  its 
proximity,  yet  a  person  might  go  up  the  ladder  hand  over  hand 
with  safety.  This  was  the  entire  testimony  as  to  the  tank.  These 
were  all  necessary  facts,  but  admitting  them  all,  where  is  the  tes- 
timony as  to  the  main  link  in  the  chain  by  which  the  company  is 
to  be  connected  with  the  event  complained  of.  Where  is  the  tes- 
timony to  the  point  that  there  was  the  absence  of  due  care,  or 
such  care  as  is  ordinarily  bestowed  in  such  cases  by  the  company 
in  building  this  tank  so  near  the  track  ?  The  fact  that  a  struc- 
ture is  built  so  near  a  railroad  track  that  a  man  hanging  on  the 
outside  of  a  car  would  be  struck  in  passing  (and  this  is  all  the 
testimony),  is  not  in  itself  any  evidence  of  negligence,  at  least  it 
would  not  be  evidence  in  every  case. 

Negligence  is  a  relative  term.  What  would  be  negligence 
under  one  state  of  facts  might  be  entirely  free  from  negligence 
under  another.  No  doubt  it  is  the  legal  duty  of  a  person  engag- 
ing in  any  business  dangerous  to  others  to  exercise  due  care  in 
providing  against  such  dangers,  and  the  absence  of  such  care  as 
the  case  requires  would  be  negligence,  but  at  the  same  time  the 
character  of  the  danger,  whether  remote  or  proximate,  probable 
or  possible,  would  be  a  material  fact  in  determining  the  question 
of  negligence,  growing  out  of  the  care  bestowed  in  guarding 
against  it.  In  other  words,  the  fact  of  negligence  would,  in  a 
given  case,  greatly  depend  upon  the  character  of  the  danger  to 
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be  apprehended,  whether  thus  remote  or  proximate,  possible  or 
probable.  And  it  would  be  impossible  to  determine  the  question 
-without  evidence  upon  this  essential  fact.  Much  greater  care  is 
necessary  when  a  train  of  cars  is  crossing  a  highway  than  when 
passing  along  its  track  at  a  point  distant  from  a  highway.  And 
much  greater  care  must  be  observed  along  a  crowded  street  than 
in  the  open  country.  The  surroundings  are  absolutely  necessary 
to  be  ascertained  before  the  question  of  negligence  can  be  deter- 
mined. 

Now  in  this  case  the  deceased  was  knocked  from  the  train  and 
killed  while  he  was  upon  the  ladder  on  the  outside  of  the  car 
"when  the  train  was  passing  this  structure,  and,  it  is  true,  that 
such  an  accident  could  not  have  happened  had  the  tank  not  been 
located  as  it  was.  But  whether  the  danger  of  such  an  accident 
happening  at  that  point  and  in  that  way  was  of  such  a  character 
as  to  have  required  the  company  to  locate  this  tank  a  few  inches 
back,  was  a  material  fact  in  determining  whether  due  care  had 
been  exercised,  and  consequently  a  material  fact  on  the  question 
of  negligence.  In  locating  this  tank,  did  ordinary  or  reasonable 
care  or  foresight  demand  that  the  company  should  foreknow,  or 
even  apprehend,  that  it  was  probable,  remote  or  otherwise,  that 
the  lantern  of  a  brakeman  who  was  posted  on  the  top  of  the  con- 
ductor's cab,  and  required  by  the  rules  of  the  company  to  remain 
there,  would  go  out  just  as  the  train  was  approaching  this  point, 
and  at  the  moment  that  it  swept  by,  that  this  brakeman,  after 
descending  to  the  cab  for  a  second  lantern,  would  be  on  the  lad- 
der returning  to  his  position  ? 

It  seems  to  us  that  these  facts,  or  at  least  some  facts  showing 
the  character  of  care  that  should  have  been  bestowed,  and  that  it 
was  absent,  the  danger  to  be  apprehended,  and  that  it  was  not 
provided  against,  or  something  of  that  kind,  were  material  facts 
on  the  question  of  negligence  before  that  question  could  be  pro- 
perly submitted  to  a  jury.  But  we  find  no  testimony  in  the 
record  directed  to  these  points.  The  substance  of  the  entire  tes- 
timony is,  that  the  tank  was  close  enough  to  the  track  to  strike 
one  who  happened  to  be  on  the  outside  of  the  car  when  the  train 
was  passing  that  point ;  that  the  deceased  was  on  the  outside  at 
this  precise  moment  and  was  killed ;  but  there  was  no  testimony 
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that  in  locating  this  tank  so  near,  the  company,  in  view  of  such 
a  conjuncture  of  circumstances,  or  of  any  danger  resulting  there- 
from, failed  to  exercise  reasonable  care,  such  care  as  men  ordi- 
narily exercise  in  the  conduct  of  business.  In  the  absence  of 
such  testimony  the  non-suit  was  not  without  authority  of  law. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 

Mr.  Justice  McIver  concurred. 

Mr.  Justice  McGowan  dissenting.  I  cannot  concur.  It 
seems  to  me  that  the  question  of  proper  care  on  the  part  of  the 
company  should  be  considered  with  reference  to  the  event  which 
actually  occurred,  and  not  the  probabilities  in  advance,  whether 
the  concurrence  of  circumstances  necessary  to  produce  it  might 
or  might  not  take  place. 


YORK  COUNTY  v.  FEWELL. 


1.  Where  respondent  consents  in  writing  that  the  judgment  of  the  Cir- 
cuit Court  shall  be  reformed  in  the  particulars  complained  of  by  the 
appellant,  all  is  conceded  that  could  be  obtained  by  an  appeal ;  and, 
therefore,  the  appeal  will  not  be  considered. 

2.  Special  commissioners  appointed  for  the  purpose  having  laid  out  a 
highway  between  two  towns,  the  Board  of  County  Commissioners 
assessed  the  damages  sustained  by  the  land  owners,  and  on  appeal 
to  the  Circuit  Court,  the  amount  of  damages  was  referred  to  a  jury, 
on  the  testimony  already  taken.  Held,  that  this  was  error,  and  that 
the  proper  mode  of  proceeding  to  obtain  a  condemnation  of  the  right 
of  way  was  that  indicated  in  sections  1550  et  seq.  of  General  Statutes.1 

Before  Kershaw,  J.,  York,  March,  1883. 

The  opinion  fully  states  the  case. 

Mr.  C.  JE.  Spencer,  for  plaintiff. 

1  All  this  was  prior  to  the  act  of  1883,  J  5,  18  Stat,  632,  which  pro- 
vides a  manner  for  obtaining  the  right  of  way  in  such  cases. — Reporter. 
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Messrs.  Mart  £  Hart,  for  defendant. 

April  14th,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  Sundry  citizens  of  York  county 
having  filed  a  petition  in  the  office  of  the  county  commissioners 
of  said  county  praying  for  the  opening  of  a  new  road  from 
Ebenezer  to  Rock  Hill,  three  special  commissioners  were  ap- 
pointed by  the  Board  of  County  Commissioners,  under  the  pro- 
visions of  subdivision  9  of  section  611  of  the  General  Statutes 
of  1882,  to  lay  out  said  road,  and  also  to  assess  the  damages  sus- 
tained by  the  persons  over  whose  land  said  road  should  pass. 
These  special  commissioners  filed  their  report  on  August  21st, 
1882,  designating  the  route  of  said  road,  estimating  its  width  at 
thirty  feet,  and  assessing  the  damages  of  the  land  holders,  amongst 
others  to  the  defendant,  S.  M.  Fewell,  $250.  v  To  this  report 
exceptions  were  filed  by  said  Fewell  on  three  grounds :  1.  Because 
the  compensation  allowed  is  insufficient.  2.  Because  the  width 
of  said  road  was  established  at  thirty  feet,  instead  of  twenty  feet, 
as  provided  for  by  law.  3.  Because  it  is- not  the  best  and  shortest 
road  between  the  two  designated  termini. 

The  Board  of  County  Commissioners  having  heard  the  report 
and  the  exceptions  thereto,  together  with  the  evidence  adduced 
in  support  of  said  exceptions,  confirmed  the  report,  from  which 
action  of  the  board  the  defendant  appealed  to  the  Circuit  Court, 
upon  certain  grounds  set  out  in  the  "Ca&e,"  but  not  necessary  to 
be  recited  here.  The  appeal  was  heard  by  Judge  Kershaw,  who 
rendered  judgment,  holding,  first,  that,  in  view  of  the  conflict  of 
testimony  as  to  whether  the  compensation  allowed  was  sufficient, 
it  was  proper  that  that* question  should  be  referred  to  a  jury. 
Second.  That  the  objection  as  to  the  width  of  the  road  was  not 
tenable,  as  he  could  find  no  law  limiting  the  width  of  a  public 
road  to  less  than  thirty  feet.  Third.  That  the  necessity  for  the 
road  in  question,  as  well  as  the  propriety  of  the  route  selected, 
are  matters  so  much  in  the  discretion  of  the  commissioners  that 
in  the  absence  of  any  manifest  unfairness  or  impropriety  the 
court  would  not  interfere.  He  therefore  adjudged  that  the  ques- 
tion of  the  amount  of  compensation  which  should  be  allowed  the 
defendant,  Fewell,  be  referred  to  a  jury  "upon  the  testimony 
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already  taken  herein/'  and  that  in  all  other  respects  the  decision 
of  the  county  commissioners  be  affirmed,  and  "that  upon  the 
finding  of  the  jury  upon  the  question  of  damages,  the  appellant 
have  judgment  for  the  amount  by  them  to  be  determined,  upon 
the  approval  of  the  same  by  the  judge  presiding  at  the  rendition 
of  the  verdict." 

From  this  judgment  both  parties  appeal,  the  plaintiff  upon  the 
following  grounds:  "1.  For  that  his  honor,  the  Circuit  judge, 
erred  in  referring  the  question  of  compensation  to  a  jury,  and 
in  not  sending  it  back  to  the  county  commissioners  to  appoint  a 
new  board  of  special  commissioners  to  assess  the  damages,  as 
contemplated  by  law ;  or  in  not  himself  appointing  said  special 
commissioners  for  said  purpose.  2.  For  that  his  honor  erred  in 
referring  the  said  question  of  compensation  to  a  jury  'upon  the 
testimony  already  taken  herein/  whereas  it  should  have  been  sub- 
mitted to  the  jury  de  novo,  or  at  least  without  any  restriction 
upon  the  right  of  either  party  to  introduce  such  testimony  as  he 
might  be  advised  to  offer.  3.  For  that  his  honor  erred  in  not 
making  the  judgment  for  the  amount  of  damages  (when  deter- 
mined) conditional  upon  the  appropriation  of  defendant's  land 
by  the  plaintiff  or  its  agents." 

The  defendant's  appeal  is  based  upon  the  ground  that  there 
was  error  in  establishing  the  width  of  the  road  at  thirty  feet 
instead  of  twenty  feet.  Before  the  "Case"  was  settled  or  agreed 
upon,  the  attorney  for  the  plaintiff  served  a  written  notice  on  the 
attorneys  for  defendant  consenting  to  a  reformation  of  the  judg- 
ment, so  that  the  width  of  the  road  should  be  fixed  at  twenty 
instead  of  thirty  feet,  as  provided  by  section  1064  of  General 
Statutes  of  1882,  which  seems  to  have  been  overlooked  on  the 
Circuit.  This,  it  seems  to  us,  disposes  of  the  appeal  on  the  part 
of  the  defendant,  as  it  concedes  to  him  all  that  he  could  obtain 
by  the  judgment  of  this  court  sustaining  his  appeal. 

It  only  remains,  therefore,  to  consider  the  appeal  on  behalf  of 
the  plaintiff,  but  under  the  view  which  we  take  of  the  case,  it 
will  not  be  necessary  to  consider  the  grounds  in  detail.  It  seems 
to  us  that  the  parties  have  entirely  mistaken  the  mode  of  pro- 
ceeding provided  by  law  for  ascertaining  the  amount  of  compen- 
sation to  which  a  land  holder,  whose  land  may  be  appropriated 
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for  a  public  highway,  shall  be  entitled.  The  constitution  (Art.  I. 
§  23)  provides  that  "private  property  shall  not  be  taken  or 
applied  for  public  use,  or  for  the  use  of  corporations,  or  for  pri- 
vate use,  without  the  consent  of  the  owner,  or  a  just  compensa- 
tion being  made  therefor;"  but  it  does  not  provide  any  mode  by 
which  the  amount  of  such  compensation  shall  be  ascertained. 
That  was  left  for  the  legislature  to  do.  Accordingly,  in  section 
1550  of  the  General  Statutes  and.  those  immediately  succeeding, 
provision  is  made  for  the  purpose:  "Whenever  any  person  or 
corporation  shall  be  authorized  by  charter  to  construct  a  railway, 
canal,  turnpike,  or  other  public  highway"  &c.  (the  italics  being 
ours).  Subdivision  9  of  section  611  of  the  General  Statutes, 
under  which  the  parties  seem  to  have  proceeded  in  this  case, 
makes  no  provision  for  the  assessment  of  the  amount  of  compen- 
sation to  which  a  land  holder  may  be  entitled  whose  land  is  appro- 
priated for  the  use  of  the  public  as  a  highway  by  the  special 
commissioners  therein  authorized  to  be  appointed.  It  simply 
authorizes  the  Board  of  County  Commissioners  to  appoint  special 
commissioners  to  lay  out  public  highways,  and  after  they  are  so 
laid  out,  then,  for  the  purpose  of  acquiring  the  right  of  way,  the 
mode  prescribed  by  section  1550  et  seq.  must  be  pursued. 

It  is  true  that  some  of  the  language  employed  in  these  sections 
would  seem  to  indicate  that  they  were  intended  to  apply  to  rail- 
way and  other  like  companies;  but  as  the  constitution  expressly 
declares  that  private  property  shall  not  be  taken  or  applied  even 
to  public  uses  without  the  consent  of  the  owner,  or  without  just 
compensation  being  made  therefor,  and  as  there  does  not  seem  to 
be  any  other  law  providing  a  mode  by  which  the  amount  of  such 
compensation  shall  be  ascertained,  we  think  the  fair  and  neces- 
sary construction  is,  that  the  mode  prescribed  by  these  sections 
must  be  pursued  when  private  property  is  to  be  taken  or  applied 
to  the  use  of  the  public  by  the  establishment  of  a  public  high- 
way. We  think^therefore,  that  it  was  error  to  refer  the  question 
of  the  amount  of  compensation  to  which  the  defendant  was  enti- 
tled to  a  jury  to  be  determined  by  them  upon  the  evidence  pre- 
viously taken;  but  that,  on  the  contrary,  the  amount  of  such 
compensation  should  be  ascertained  in  the  mode  hereinabove  indi- 
cated 
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The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed. 


MONTS  v.  KOON. 


In  a  proceeding  to  revive  an  execution,  instituted  by  the  administrator 
of  the  assignee,  the  Circuit  judge  erred  in  permitting  defendant  to 
testify  that  he  had  placed  two  notes  in  the  hands  of  the  deceased 
assignee  to  collect.     Code,  j  400. 

Before  Kershaw,  J.,  Lexington,  September,  1882. 

The  opinion  states  the  case. 

Mr.  Q-.  T.  Graham^  for  appellant. 

Messrs.  Meetze  £  Mutter ',  contra. 

April  14th,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  One  Levi  Monts,  of  Lexing- 
ton county,  in  1872,  obtained  judgments  against  J.  L.  Koon, 
Thomas  L.  Boyd,  and  David  Shealy,  separately,  on  a  joint  and 
several  sealed  note  for  the  sum  of  $217.79,  upon  which  executions 
were  issued  in  1873.  In  June,  1872,  Monts  assigned  these  judg- 
ments to  William  Fort,  who  has  since  died.  Thomas  L.  Boyd 
and  Shealy  have  also  died  since  said  assignment.  H.  Arthur 
Fort  is  the  administrator  of  William  Fort,  and  the  defendants, 
David  Counts  and  Jesse  M.  Shealy,  are  the  legal  representatives 
respectively  of  Boyd  and  David  Shealy,  deceased.  The  proceed- 
ings below  were  instituted  in  behalf  of  Arthur  Fort,  administra- 
tor of  William  Fort,  to  renew  the  executions,  it  being  alleged 
that  their  active  energy  had  expired,  and  the  defendants  were 
summoned  in  separate  proceedings  to  show  cause  why  said  execu- 
tions should  not  be  renewed.  The  defendants,  Koon  and  Counts, 
answered,  pleading  payment  by  certain  notes  which  Boyd  in  his 
life-time  had  placed  in  the  hands  of  William  Fort,  after  the  judg- 
ments had  been  assigned  to  him. 
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The  cases  came  first  before  Judge  Witherspoon,  and  it  appear- 
ing that  the  defendants  desired  a  trial  by  jury,  the  judge  ordered 
an  issue.  At  the  next  term  they  came  on  for  trial  before  Judge 
Kershaw,  the  case  against  Koon  coming  up  first.  In  the  progress 
of  this  case,  the  defendant,  Koon,  was  presented  as  a  witness  for 
the  defence,  who  testified  that  he  had  placed  certain  notes  in  the 
hands  of  William  Fort  for  collection.  At  this  point,  the  plaintiff 
objected,  and  claimed  that  the  witness  could  not  testify  as  to 
transactions  between  himself  and  William  Fort,  under  section  415 
of  the  code  [now  section  400].  The  objection  was  sustained,  but 
the  court  held  that  the  rule  had  not  been  violated  thus  far,  as  the 
witness  had  only  stated  his  own  action. 

After  other  testimony  and  a  charge  from  the  judge,  this  case 
went  to  the  jury,  and  the  one  against  Counts  was  taken  up. 
While  this  was  in  progress,  and  before  it  reached  the  jury,  a  ver- 
dict for  the  defendant  in  the  first  case  was  returned  and  pub- 
lished, the  jury  having  found  a  verdict  showing  that  the  judg- 
ment had  been  satisfied;  whereupon  the  second  case,  the  one 
against  Counts,  was  ordered  by  the  judge  to  be  withdrawn  from 
the  jury,  and  that  the  motion  to  renew  the  execution  therein  be 
refused,  stating  in  the  order  that  "the  jury  in  the  first  case  having 
found  the  judgment  against  the  principal  satisfied,  no  renewal 
can  be  had  against  the  surety." 

The  appeal  raises  three  questions:  1.  Whether  the  evidence  of 
the  defendant,  Koon,  as  received,  was  in  conflict  with  section  415 
of  the  code?  2.  Was  it  error  of  law  for  the  Circuit  judge  to 
withdraw  the  case  from  the  jury  and  to  order  the  motion  therein 
refused,  under  the  circumstances  stated?  3.  Did  the  judge 
invade  the  province  of  the  jury  in  his  charge  as  to  the  facts  of 
the  case? 

Section  415  of  the  code  is  somewhat  complex  and  cumbersome 
in  its  phraseology,  and  it  is  sometimes  difficult  to  determine  the 
question  of  its  applicability  to  a  special  case.  It  is  admitted, 
however,  in  this  case,  that  the  parties  occupied  that  relation 
towards  each  other  which  rendered  that  section  pertinent,  and 
would  have  excluded  any  testimony  from  the  defendant,  Koon, 
as  to  any  "transaction  or  communication"  between  himself  and 
William  Fort,  deceased;  but  the  Circuit  judge,  recognizing  this 
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fact,  held  that  the  testimony  admitted  was  not  in  violation  of  the 
rule,  as  it  was  only  a  statement  of  what  the  witness  had  done, 
and  therefore  was  not  a  transaction  or  communication  in  the  sense 
of  the  section  between  himself  and  the  deceased  Fort.  We  think 
the  judge  was  in  error  in  drawing  this  distinction.  The  founda- 
tion of  the  defence  was  payment,  payment  by  certain  notes,  which 
Koon  in  his  answer  claimed  that  he  had  placed  in  the  hands  of 
Fort  for  collection,  and  the  evidence  admitted  was  intended  to 
sustain  this  defence.  It  showed  that  Koon  had  placed  these 
notes  in  the  hands  of  Fort,  and  it  involved  not  only  the  act  of 
Koon  in  putting  the  notes  in  Fort's  hands,  but  also  the  act  of 
Fort  in  receiving  them.  This  was  certainly  a  transaction  between 
the  two,  and  therefore  the  testimony  was  in  violation  of  the  sec- 
tion of  the  code  under  consideration. 

The  cases  must  be  remanded  on  this  ground;  hence  it  will  be 
unnecessary  to  consider  the  other  exceptions. 

It  is  the  judgment  of  the  court  that  the  judgments  below  be 
reversed  and  the  cases  remanded  for  new  trials. 


BLACKWELL  v.  RYAN. 


1.  In  suits  for  specific  performance,  the  contract  must  be  established 
by  competent  and  satisfactory  proof,  such  as  is  clear,  definite,  and 
certain.     The  Circuit  judge  sustained  in  his  findings  of  fact. 

2.  A  vendor  has  the  right  in  equity  to  claim  specific  performance  of  a 
contract  for  the  sale  of  land,  and  in  such  proceeding  to  have  decree 
for  payment  of  unpaid  purchase  money  or  a  sale  of  the  land  there- 
for, but  he  is  not  entitled  to  recover  rents  and  profits  from  the 
vendee. 

3.  To  such  an  equitable  proceeding,  the  statute  of  limitations  as  such 
has  no  proper  application. 

4.  A  subsequent  agreement  in  this  case  between  the  vendee  and  the 
administrator  of  the  vendor  held  not  to  have  changed  the  relative 
condition  of  the  parties. 

5.  One  who  goes  into  possession  of  land  under  a  contract  to  purchase 
it,  cannot  acquire  title  against  the  vendor  by  the  statute  of  limita- 
tions, until  payment  of  the  purchase  money ;  neither  can  the  widow 
of  such  vendee  after  his  death. 
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6.  Although  there  was  in  this  case  a  positive  and  unequivocal  assertion 
of  adverse  right  made  to  the  vendor  by  the  widow  of  the  vendee, 
still  the  bar  of  the  statute  cannot  as  such  be  interposed  to  a  pro- 
ceeding on  the  equity  side  of  the  court  for  specific  performance  of  an 
executory  contract. 

7.  But  where,  as  in  this  case,  there  has  been  long  and  unexplained 
delay,  the  original  parties  are  all  dead,  the  widow  of  the  vendee  has 
been  in  uninterrupted  possession  for  more  than  fourteen  years  assert- 
ing exclusive  ownership,  and  other  circumstances  are  adverse  to  the 
claim,  a  Court  of  Equity  will  not  decree  specific  performance  of  the 
contract  in  favor  of  the  vendor.  The  Court  of  Equity,  in  exercising 
discretion,  will  follow,  as  far  as  practicable,  the  analogies  of  the  law. 

Before  Fraser,  J.,  Edgefield,  June,  1883. 

The  opinion  fully  states  the  case.  The  Circuit  decree,  omit- 
ting such  matters  as  are  repeated  in  the  opinion,  was  as  follows : 

Putting  together  the  testimony  of  Mr.  Griffin  as  to  the  admis- 
sion of  James  Blackwell  to  him  of  the  amount  repaid  to  him  by 
B.  Jabez  Ryan,  the  testimony  of  Mrs.  Ryan,  (somewhat  indefi- 
nite it  is  true,)  as  to  the  amount  paid  on  his  bond  out  of  her 
interest  in  the  estate,  real  and  personal,  of  John  Dobey,  and  the 
fact  that  this  agreement  between  Landon  Tucker,  the  administra- 
tor of  James  Blackwell,  and  B.  Jabez  Ryan,  carefully  provided 
for  the  payment  of  the  moneys  paid  by  him  on  said  bond,  and 
that  the  same  shall  be  first  paid  out  of  the  sale  of  the  hotel,  and 
makes  no  mention  of  any  amount  due  to  his  intestate's  estate 
from  payments  made  by  him  in  his  life-time,  I  must  conclude  that 
nothing  remains  unpaid  by  B.  Jabez  Ryan  except  the  amount 
paid  on  the  bond  by  Landon  Tucker,  $500  February  7  th,  1860, 
and  $2,000  July  7th,  1863,  and  the  interest  thereon.  The  $500 
payment  was  certainly  not  made  with  reference  to  Confederate 
money,  as  it  was  before  the  war.  The  $2,000  was  made  on  a 
bond  executed  long  before  the  war,  and  extinguished  it  pro  tanto 
at  a  specie  valuation,  and  B.  Jabez  Ryan,  in  his  agreement  with 
Landon  Tucker,  never  set  up  any  such  claim  as  that  it  was  sub- 
ject to  be  scaled. 

The  rental  value  of  the  property  for  1868  to  1870  was  about 
$300  per  annum;  from  that  time  to  the  present  about  $200 
per  annum ;  but  I  do  not  think  that  the  defendants  are  in  any 
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event  accountable  for  rent.  The  plaintiffs,  if  entitled  to  any- 
thing, have  a  right  to  the  unpaid  money  and  interest,  and  to  have 
the  land  sold  for  the  payment.  They  cannot  have  interest  and 
rent  both. 

Mrs.  Frances  Ryan,  the  defendant,  widow  of  B.  Jabez  Ryan, 
and  her  children,  have  been  in  the  possession  and  in  the  receipts 
of  the  rents  and  profits  ever  since  the  death  of  her  husband.  If 
this  was  all,  I  would  think  that  the  plaintiffs  would  have  a  right 
to  have  the  hotel  and  lot  sold  for  the  payment  of  the  money  paid 
out  by  Landon  Tucker,  and  the  interest,  under  the  agreement 
between  himself  and  B.  Jabez  Ryan,  to  be  divided  between 
Landon  Tucker  and  the  heirs  of  James  Blackwell  in  such  man- 
ner as  they  have  seen  fit  to  agree  to  amongst  themselves. 
Soon,  however,  after  the  death  of  B.  Jabez  Ryan,  some  three 
months,  Mrs.  Ryan  says  in  her  testimony:  "I  had  a  conversation 
with  Landon  Tucker.  He  wanted  me  to  sign  an  instrument  of 
writing  about  this  property.  I  told  him  it  was  my  property,  and 
that  I  would  not  leave  it  unless  by  fire  or  death. " 

An  uncompleted  contract  to  convey  is  an  equitable  mortgage. 
Adams  Eq.,  123.  The  land'  becomes  in  equity  the  property 
of  the  vendee,  and  the  purchase  money  that  of  the  vendor. 
*  *  *  On  the  death  of  the  vendor,  it  will  pass  to  his  executor,  for 
whom  the  devisee  or  heir  will  be  a  trustee.  Ibid,  140,  141.  If 
a  man  has  entered  into  a  valid  contract  for  the  purchase  of  land, 
he  is  treated  in  equity  as  the  equitable  owner  of  the  land,  and 
the  vendor  is  treated  as  the  owner  of  the  money,  and  the  pur- 
chase money  is  treated  as  the  personal  estate  of  the  vendor,  and 
goes  as  such  to  his  personal  representatives.    2  Story  Eq.,  §  790. 

Landon  Tucker,  then,  is  the  person  who,  either  in  his  own 
right  or  as  administrator,  was  competent  to  deal  with  the  pay- 
ment of  it.  He  alone  could  give  a  valid  receipt  for  the  same, 
and  he  had  a  right  to  enforce  this  lien  on  the  hotel  and  lot  as  in 
case  of  an  ordinary  mortgage,  without  making  the  personal  repre- 
sentatives a  party,  and  proceeding  against  the  heirs  alone,  unless 
a  decree  is  sought  against  the  personal  representatives.  Mrs. 
Ryan  and  her  children,  in  their  answer,  set  up  title  in  themselves 
and  claim  the  benefit  of  the  statute  of  limitations. 

The  Supreme  Court  of  the  United  States  liken  the  relations  of 
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landlord  and  tenant  to  the  relations  of  mortgagors  and  mort- 
gagees, and  consider  that  there  is  no  more  propriety  in  refusing 
a  lessee,  who  has  openly  disavowed  the  title  of  the  landlord,  the 
protection  of  the  statute,  than  there  is  any  other  fraudulent 
trustee,  from  the  time  the  fraud  is  discovered.  There  is  no  rule 
in  law  or  equity  which  makes  it  a  matter  of  duty  to  do  so.  All 
the  cases,  however,  show  that  every  presumption  is  in  favor  of 
possession  in  subordination  to  the  title  of  the  true  owner,  and 
that  the  adverse  possession  must  be  made  out,  not  by  any  infer- 
ence, but  by  clear  and  positive  proof  of  a  claim  on  the  part  of 
the  tenants  and  of  an  acquiescence  on  the  part  of  the  landlord 
who  is  knowing  to  the  same.  Ang.  Lim.  (6  edit.),  §  444,  citing 
ZeUer  v.  JSckert,  4  How.,  289. 

In  the  case  referred  to,  the  court  seems  to  have  been  consider- 
ing the  case  of  a  tenant  and  landlord,  but  says  that  they  are  like 
the  relations  of  mortgagor  and  mortgagee,  and  thence  deduces 
the  principle  which  is  applied  to  the  former.  It  seems  to  be  a 
wholesome  rule  to  be  applied  in  all  cases  where  parties  occupy 
similar  relations.  In  the  case  of  Norton  v.  Lewis,  3  S.  C,  81, 
the  question  of  the  right  to  set  up  the  statute  of  limitations 
against  a  mortgage  was  reopened  and  the  plea  was  not  allowed  in 
that  case.  The  Supreme  Court  in  that  case  says  that  the  defen- 
dants "do  not  allege  anything  in  the  character  of  their  possession 
amounting  to  an  active  opposition  to  the  claim  of  the  mortgagee, 
but  rely  on  the  naked  fact  of  holding  as  purchasers  under  title 
derived  from  the  mortgagor.' '  It  is  true  that  the  court  does  not 
say  what  would  have  been  the  effect  of  active  opposition  to  the 
mortgagee,  but  enough  is  said  to  prevent  that  case  from  being  an 
authority,  that  in  no  case  can  the  statute  of  limitations  be  set  up 
against  a  mortgage. 

In  the  case  before  me,  Mrs.  Ryan  very  emphatically  claimed 
the  property,  and  announced  to  the  creditor  her  determination 
not  to  give  it  up,  and  that  she  claimed  it  as  her  own.  She  has 
continued  with  her  children  in  possession,  and  she  is  in  the  receipt 
of  the  rents  and  profits  more  than  ten  years  consecutively  imme- 
diately before  the  commencement  of  this  action,  February  27th, 
1882.  Landon  Tucker  had  a  right  then,  early  in  1868,  under 
his  agreement  with  B.  Jabez  Ryan,  to  the  rents  and  profits  of  the 
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hotel  and  lot,  and  has  allowed  fourteen  years  to  pass  without 
taking  any  steps  by  law  to  assert  his  rights,  and  that,  too,  after 
he  had  been  informed  in  a  most  positive  manner  by  Mrs.  Ryan 
that  she  claimed  the  hotel  and  lot  as  her  own,  and  did  not  intend 
to  leave  it.  He  could  have  forced  a  sale  after  January  1st,  1869. 
The  question  is  not  here  made  as  to  the  liability  of  Elbert 
Ryan  as  administrator  of  B.  Jabez  Ryan,  and  no  judgment  will 
be  rendered  upon  it;  but  I  think  that  the  plea  of  the  statute  of 
limitations  set  up  by  the  defendants  against  the  sale  of  the  house 
and  lot  to  pay  any  alleged  balance  due  to  Landon  Tucker,  either 
immediately  or  as  administrator  of  James  Blackwell,  deceased, 
must  be  sustained.  It  is  therefore  ordered  and  adjudged  that  the 
complaint  be  dismissed. 

Messrs.  W.  T.  Q-ary  and  Ernest  Q-ary,  for  appellants. 

Messrs.  Butler  £  Simkins  and  Bettis  £  Wardlaw,  contra. 

April  14th,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  In  November,  1856,  the  real  estate 
of  John  Dobey,  previously  deceased  intestate,  was  sold  by  the 
commissioner  in  equity  for  Edgefield  district  for  partition  under 
orders  in  the  case  of  John  L.  Dobey  et  ah  v.  Matilda  Dobey  et 
ah  At  this  sale,  B.  Jabez  Ryan  bid  off*  the  Planters*  Hotel  at 
the  price  of  $6,510,  payable  half  in  one  year  and  the  other  half 
in  two  years;  but  he  could  not  comply  with  the  terms  of  sale, 
and  his  friend,  James  Blackwell,  assumed  the  bid,  gave  bond  with 
surety  for  the  amount,  and,  as  we  suppose  as  a  matter  of  course 
(although  it  is  not  expressly  stated),  took  title  from  the  commis- 
sioner. 

At  the  time  of  the  sale,  or  soon  after,  there  was  a  written 
agreement  entered  into  between  Blackwell  and  Ryan  that  the 
latter  should  have  the  hotel  if  he  would  pay  the  bond  given  by 
Blackwell  for  the  purchase  money;  and  upon  that  being  done, 
he,  Blackwell,  "would  execute  good  and  sufficient  title  to  said 
hotel  and  premises  unto  the  said  Ryan."  This  paper  is  lost;  but 
as  Ryan  afterwards  entered  into  another  agreement,  reciting  the 
original  contract,  there  seems  to  be  no  dispute  about  its  terms. 
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Under  this  contract,  Ryan  took  possession.  Various  payments 
were  made  on  the  Blackwell  bond  to  the  Dobey  estate,  as  appears 
by  receipts  indorsed  on  it,  but  without  stating  from  whom  the 
money  was  received,  down  to  the  death  of  Blackwell,  which 
occurred  November  29, 1858;  and  immediately  thereafter  admin- 
istration upon  his  estate  was  granted  to  Landon  Tucker.  After- 
wards further  payments  were  made  on  the  bond,  some  by  Ryan 
and  others  by  Landon  Tucker,  the  administrator  of  Blackwell, 
until  July  7,  1863,  when,  there  being  due  on  the  bond  $2,000, 
this  sum  was  paid  by  Landon  Tucker,  and  the  bond  cancelled. 

All  this  time  Ryan  and  family  were  in  possession  of  the  hotel, 
and  after  the  war,  viz.,  on  October  2,  1866,  Ryan  and  Landon 
Tucker  entered  into  a  written  covenant,  under  seal,  which,  after 
reciting  the  sale,  &c,  provided  as  follows:  "And  whereas  the 
said  James  Blackwell,  after  his  said  purchase,  by  a  certain  instru- 
ment in  writing,  agreed  with  B.  Jabez  Ryan  that  if  he,  the  said 
Ryan,  would  pay  the  said  bond  given  by  the  said  Blackwell  to 
secure  the  purchase  money  of  said  hotel,  that  he,  Blackwell, 
would  execute  good  and  sufficient  titles  to  said  premises  unto  the 
said  B.  Jabez  Ryan ;  and  whereas  neither  the  said  Blackwell,  in 
his  life-time,  nor  the  said  B.  Jabez  Ryan,  paid  the  bond  herein- 
above referred  to,  bitf  the  same  has  been  satisfied  and  paid  by 
Landon  Tucker,  who  has,  therefore,  become  entitled  to  be  subro- 
gated to  all  the  rights  of  the  said  James  Blackwell  in  the  prem- 
ises, the  said  Jabez  Ryan  having  paid  a  portion  of  the  purchase 
money,  and  having  an  equitable  claim  therefor  to  have  the  agree- 
ment between  Blackwell  and  himself  specifically  performed,  but 
being  anxious  to  secure  the  said  Landon  Tucker  the  amount  paid 
by  him  upon  the  bond  aforementioned:  Now  know  all  men  by 
these  presents  that  it  is  agreed  by  and  between  the  parties 
thereto— that  is  to  say,  the  said  B.  Jabez  Ryan  of  the  one  part 
and  the  said  Landon  Tucker  of  the  other  part — as  follows :  That 
the  said  Landon  Tucker  shall  have  the  control  and  management 
of  said  hotel  from  the  first  day  of  January,  A.  D.  1867,  until 
the  first  day  of  January,  A.  D.  1869,  and  shall  receive  the  rents 
and  profits  thereof  until  the  latter  date,  at  which  time  the  said 
hotel  and  premises  shall  be  sold,  the  proceeds  of  said  sale  to  be 
first  chargeable  with  the  payment  of  that  portion  of  the  pur- 
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chase  money  paid  by  the  said  Landon  Tucker,  together  with 
interest/'  &c. 

It  does  not  appear  that  this  agreement  was  ever  carried  out ; 
but  Ryan  remained  in  possession  of  the  hotel  until  he  died  intes- 
tate in  January,  1868.  His  family,  consisting  of  his  widow, 
Frances,  and  her  children,  Adela,  wife  of  Frank  Sandland,  and 
defendants,  Elbert  Ryan  and  Alma  Belanger,  still  continued  to 
hold  possession  of  the  hotel.  Letters  of  administration  upon  the 
estate  of  B.  Jabez  Ryan  were  never  granted  until  March  2, 1882, 
when  his  said  son,  Elbert,  became  administrator.  Things  stood 
in  this  condition  until  February  27,  1882,  when  these  proceed- 
ings were  instituted  by  the  heirs  and  administrator  of  James 
Blackwell  against  the  heirs  and  administrator  of  B.  Jabez  Ryan, 
deceased,  for  specific  performance  of  the  contract  of  sale  of  the 
hotel.  The  defendants  denied  that  there  was  anything  due  on 
the  purchase  money;  but  if  so,  they  insisted  that  the  plaintiffs 
were  barred  from  prosecuting  their  action  "by  the  statute  of 
limitations,  laches,  and  lapse  of  time." 

There  was  no  reference  to  ascertain  how  much,  if  anything,  of 
the  Dobey  bond  remained  unrefunded,  but  Judge  Fraser  heard 
all  the  testimony  and  reached  the  conclusion  of  fact  "that  nothing 
remains  unpaid  except  the  amount  paid  on  the  bond  by  Landon 
Tucker,  $500,  February  7,  1860,  and  $2,000,  July  7,  1863,  in 
Confederate  money."  But  he  held  further,  as  follows:  "Mrs. 
Frances  Ryan,  widow  of  B.  Jabez  Ryan,  and  her  children,  have 
been  in  the  possession  of  the  rents  and  profits  ever  since  the  death 
of  her  husband.  If  this  were  all,  I  would  think  that  the  plain- 
tiffs would  have  a  right  to  have  the  hotel  and  lot  sold  for  the  pay- 
ment of  the  money  paid  out  by  Landon  Tucker.  *  *  *  Soon, 
however,  after  the  death  of  B.  Jabez  Ryan,  some  three  weeks, 
Mrs.  Ryan  says  in  her  testimony:  'I  had  a  conversation  with 
Landon  Tucker.  He  wanted  me  to  sign  an  instrument  of  writing 
about  this  property.  /  told  him  that  it  was  my  property,  and 
that  I  would  not  leave  it  unless  by  fire  or  death.*  *  *  *  I  think 
that  the  plea  of  the  statute  of  limitations  set  up  by  the  defen- 
dants against  the  sale  of  the  house  and  lot  to  pay  any  alleged 
balance  due  to  Landon  Tucker,  either  immediately  or  as  admin- 
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istrator  of  James  Blackwell,  deceased,  mast  be  sustained;  and 
the  complaint  is  dismissed,"  &c. 

From  this  decree,  the  plaintiffs  appeal  to  this  court  upon  the 
following  exceptions: 

1.  "Because  his  honor  erred  in  decreeing  that  nothing  remains 
unpaid  by  B.  Jabez  Ryan  except  the  amount  paid  on  the  bond 
by  Landon  Tucker,  the  proof  showing  that  James  Blackwell,  in 
his  life-time,  made  numerous  large  payments  on  said  bond. 

2.  " Because  his  honor  erred  in  deciding  that  the  statement  of 
Mrs.  Ryan  to  Landon  Tucker,  to  the  effect  'that  the  property 
was  hers,  and  that  she  would  not  leave  it  unless  by  fire  or  death,' 
was  such  a  disclaimer  of  title  in  James  Blackwell  as  would  bind 
the  heirs  of  James  Blackwell  and  give  currency  to  the  statute  of 
limitations. 

3.  "Because  his  honor  erred  in  deciding  that  the  plea  of  the 
statute  of  limitations,  set  up  by  defendants  against  the  sale  of  the 
house  and  lot  to  pay  any  alleged  balance  due  to  Landon  Tucker, 
either  individually  or  as  administrator  of  James  Blackwell,  must 
be  sustained. 

4.  "Because  his  honor  erred  in  not  decreeing  that  the  defen- 
dants were  tenants  at  will  of  the  heirs  of  James  Blackwell, 
deceased,  and  could  not  hold  the  possession  of  said  house  and  lot 
adversely  to  said  heirs  without  first  notifying  said  heirs  of  said 
intention. 

5.  "Because  his  honor  erred  in  not  deciding  that  the  agree- 
ment between  Landon  Tucker  and  B.  Jabez  Ryan  was  an  equi- 
table mortgage  of  said  hotel,  which  was  pledged  to  secure  the 
amount  paid  by  Landon  Tucker,  as  administrator  of  James  Black- 
well,  on  said  bond. 

6.  "Because  his  honor  erred  in  deciding  that  a  mortgage 
could  be  barred  by  the  statute  of  limitations  in  less  than  twenty 
years,"  &c. 

The  first  question  is  one  of  fact — how  much,  if  anything,  is 
due  upon  the  purchase  money  of  the  hotel  ?  In  suits  for  the 
specific  performance  of  contracts,  the  contract  must  be  established 
by  competent  and  satisfactory  proof,  clear,  definite,  and  certain. 
The  whole  of  the  Dobey  bond  was  certainly  paid,  but  by  whom 
is  far  from  being  clear.     As  to  the  first  instalment  paid  to  Corn- 
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missioner  Simkins,  it  is  not  stated  by  whom  the  payments  were 
made,  but  as  it  does  appear  that  during  the  time  Ryan  paid  money 
directly  to  Blackwell,  we  infer  that  the  payments  were  made  by 
Blackwell  himself.  Upon  this  supposition,  it  is  claimed  that 
these  payments  were  all  refunded.  It  does  not  satisfactorily 
appear  whether  they  were  or  not ;  but  as  nothing  on  that  account 
was  claimed  to  be  due  in  the  subsequent  agreement  of  1866,  and 
the  onus  was  upon  the  plaintiffs  to  prove  their  claim,  we  agree 
with  the  Circuit  judge  that  it  was  not  shown  with  sufficient  clear- 
ness that  any  of  the  first  instalment  remains  due  and  owing. 

The  second  instalment  of  the  bond  fell  due  after  the  death  of 
Blackwell,  and  was  all  paid  to  Commissioner  Carwile  by  Ryan 
himself,  except  two  payments  by  Tucker,  administrator  of  Black- 
well,  viz.,  the  first  paid  as  administrator,  $500,  February  7, 
1860,  and  the  other  as  an  individual,  $2,000,  in  Confederate 
money,  July  7, 1863,  making  $2,500.  Is  the  whole  of  this  sum, 
and  if  not,  what  part  of  it,  still  unrefunded?  It  appears  that 
on  May  9th,  1859,  Ryan  paid  to  Tucker  the  sum  of  $900,  which 
would  reduce  the  aggregate  amount  paid  by  him  to  $1,600 ;  a 
sum  less  than  that  paid  in  Confederate  money.  Whether  that 
$900  paid  to  Tucker  was  needed  to  refund  the  balance  of  pay- 
ments made  by  his  intestate,  Blackwell,  or  should  be  credited  on 
the  above  amount  paid  by  himself,  does  not  satisfactorily  appear. 
The  recitals  in  the  agreement  of  1866  unfortunately  do  not  state 
the  amount  due  to  Tucker ;  but  they  favor  the  view  that  at  least 
the  last  payment  of  $2,000  (which  it  seems  was  paid  by  him  as 
an  individual,  and  not  as  administrator)  had  not  been  refunded, 
for  it  is  there  stated  as  follows:  "But  the  same  (Dobey  bond)  has 
been  satisfied  and  paid  by  Landon  Tucker,"  &c.  This  would 
seem  to  point  specially  to  the  last  payment,  which  satisfied  the 
bond.  But  as  in  another  place  reference  is  made  to  "the  amount 
paid  by  him  upon  the  bond,"  without  making  any  discrimina- 
tion between  the  two  payments,  we  concur,  with  some  hesitation, 
with  the  Circuit  judge  in  his  finding  that  at  the  time  of  the  exe- 
cution of  the  agreement  (1866)  both  the  sums  paid  by  Tucker, 
whether  as  an  individual  or  as  administrator  of  Blackwell,  remained 
unpaid ;  and  as  no  proof  was  made  of  payments  after  that  time, 
that  they  still  remain  unpaid. 
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Then  as  to  the  right  of  the  parties  now  to  recover  this  balance. 
This  is  an  action  for  specific  performance  of  a  contract  for  the 
sale  of  real  estate,  by  which  the  vendee  agreed  to  pay  (without 
naming  the  time)  a  certain  amount  as  purchase  money  (the  Dobey 
bond),  and  the  vendor  agreed  to  make  title  when  said  purchase 
money  was  paid.  This  contract  embodied  mutual  covenants, 
dependent  one  upon  the  other,  and  was,  therefore,  what  is  known 
as  an  executory  contract  as  to  land,  which  conferred  upon  the 
vendor  what  Herman  and  Jones  and  other  elementary  writers 
denominate  "a  lien  by  contract  or  reservation,"  as  distinguished 
from  the  technical  "vendor's  lien,"  in  which  the  title  is  conveyed 
to  the  vendee.  "Before  conveyance,  however,  and  while  there  is 
a  contract  of  sale  merely,  the  vendor  has  the  legal  estate  in  the 
land,  and  the  vendee  has  the  equitable  interest — the  former  being 
a  trustee  of  the  beneficial  interest  in  the  land  for  the  latter;  the 
latter  being  the  trustee  of  the  purchase  money  for  the  former/' 
Whilst  in  this  state  we  do  not  recognize  the  technical  "vendors 
lien,"  it  is  well  settled  that  the  vendor  has  a  right,  by  a  proceed- 
ing on  the  equity  side  of  the  court,  to  have  such  a  contract  for 
land  specifically  performed.  Ghegorie  v.  Bulow,  Rich.  Eq.  (7a*., 
245;  Walker  £  Trenholm  v.  Kee,  16  S.  C.,  76.  The  scope  of 
the  proceeding  reaches  only  to  the  unpaid  purchase  money,  if 
any ;  and  if  that  is  not  paid,  to  have  the  land  sold  for  the  pay- 
ment of  it,  so  that  rents  and  profits  are  not  in  the  case.  The 
defendants  entered  under  a  contract  to  purchase,  and  are  entitled 
to  the  use  and  occupation  until  the  time  comes  to  get  title  from 
the  vendor,  or  performance  is  decreed. 

We  agree  with  the  appellant's  counsel,  upon  the  force  of 
the  authorities  cited,  that  to  such  an  equitable  proceeding  for 
specific  performance  the  statute  of  limitations  as  such  has  no 
proper  application.  As  was  tersely  said  by  Judge  O'Neall, 
in  the  leading  case  of  our  State  upon  the  subject,  Ghregorie  v. 
Bulow,  supra:  "I  concur  fully  with  the  chancellor  that,  either 
at  law  or  equity,  the  statute  of  limitations  could  not  be  pleaded 
by  the  vendee  against  the  vendor  while  the  contract  was  execu- 
tory on  both  parts."  It  seems  that  the  authorities  go  so  far  as 
to  hold  that  the  nature  of  the  contract  remains  unchanged  even 
if  the  purchase  money  is  put  in  the  form  of  a  note,  which  at  law 
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would  be  barred;  that  either  party  would  still  have  the  equity 
to  ask  specific  performance  of  the  contract  taken  as  a  whole 
whenever  he  could  show  that  he  had  fully  performed,  or  was 
ready  to  perform,  his  part  of  it.  "The  agreement  of  the  vendor 
substantially  is  this :  when  you  pay  the  price  you  can  have  the 
title;  till  you  pay,  I  retain  it.  The  title  is  held  as  security  for 
the  price.  The  vendee  cannot  compel  a  conveyance  until  he  pays 
the  price;  'not  even,'  says  the  Supreme  Court  of  Alabama, 
'though  the  notes  given  for  the  price  are  barred  by  the  statute  of 
limitations,  and  no  recovery  at  law  can  be  had  thereon.'  "  Rerm. 
Mort.,  §  211 ;  Driver  v.  Hudspeth,  16  Ala.,  348;  Relfe  v.  Relfe, 
34  Id.,  500;  Hanna  v.  Wilson,  3  Orat.,  232. 

So  far  as  the  rights  of  the  vendee  are  concerned,  we  do  not  see 
that  it  makes  any  difference  whether  the  money  was  paid  by 
Tucker  as  an  individual  or  as  administrator.  We  think  it  must 
be  considered  that  he  paid  it  as  administrator  out  of  the  assets  of 
the  estate  of  his  intestate.  One  .of  the  receipts  so  states,  but  the 
other  does  not.  He  had,  however,  no  connection  with  the  matter, 
or  right  to  meddle  with  it,  except  as  administrator  of  Blackwell, 
whose  bond  was  outstanding  and  about  to  be  sued.  But  consid- 
ered in  either  way,  it  comes  to  the  same  thing.  If  paid  out  of 
the  assets  of  the  estate,  of  course  it  was  for  the  benefit  of  the 
heirs  of  Blackwell.  If  Tucker  as  an  individual  advanced  the 
money  for  the  estate  of  Blackwell,  he  thereby  acquired  pro  tanto 
the  original  contract  of  Ryan  to  pay  the  purchase  money,  and  all 
the  rights  connected  with  it;  and  thereafter  the  heirs  of  Black- 
well  held  the  legal  title  as  trustees  for  him  as  the  owner  of  the 
balance  of  the  original  obligation ;  or  as  it  was  well  expressed  in 
the  agreement  of  October,  1866,  Tucker  was  "entitled  to  be  sub- 
rogated to  all  the  rights  of  the  said  James  Blackwell  in  the  prem- 
ises/' Walker  £  Trenholm  v.  Kee,  16  S.  C,  76;  1  Jones 
Mort,  §  235.  Events  changed  the  parties  who  have  a  right  to 
enforce  it,  but  the  contract  itself  remains  unchanged  in  charac- 
ter, being  still  executory.  "In  no  case  can  a  sale  of  lands  be 
regarded  as  complete  until  the  purchaser  has  paid  his  money  and 
the  seller  has  conveyed  the  land."  Herbemont  v.  Sharp,  2  McC, 
264;  Buckner  v.  Railroad  Company,  7  S.  C,  328;  Burns  v. 
Q-ooch,  5  Rich.,  5. 
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Nor  do  we  think  that  the  agreement  of  1866  between  Ryan 
and  Tucker  created  any  new  obligation  or  changed  the  relative 
condition  of  the  parties.  That  was  simply  a  recital  and  acknowl- 
edgment of  rights  previously  existing  with  an  abortive  attempt 
to  close  up  the  matter  by  sale  of  the  hotel. 

Then  as  to  the  other  branch  of  the  statute,  that  claiming  title 
to  the  hotel  by  adverse  possession  for  more  than  ten  years.  It  is  a 
familiar  doctrine  that  one  who  goes  into  possession  of  land  under 
a  contract  to  purchase  it,  and  has  not  paid  the  whole  of  the  pur- 
chase money,  cannot  acquire  title  against  the  vendor  by  the 
statute  of  limitations.  Richards  v.  McKie,  Harp.  Eq.,  190; 
Secrest  v.  McKenna,  6  Rich.  Eq.,  72 ;  Milhouse  v.  Patrick,  6 
Rich.,  352;  Oregorie  v.  Bulow,  supra.  Ryan  entered  into 
possession  under  such  a  contract,  and  in  1866,  a  short  time  before 
his  death,  admitted  that  the  whole  of  the  purchase  money*  had  not 
been  paid.  It  is  clear,  therefore,  that  if  he  were  living  and  the 
defendant  here,  he  would  not  be  heard  to  say  that  he  held  the  hotel 
adversely  to  the  heirs  and  representative  of  his  vendor. 

But  it  is  urged  that  the  case  is  different  as  to  such  claim  on  the 
part  of  his  widow,  who  has  been  in  possession  ever  since  his 
death,  and  that  possession  was  made  adverse  by  her  declaration 
to  Tucker  soon  after  her  husband's  death  in  1868,  that  "the 
hotel  was  her  property,  and  she  would  not  leave  it  unless  by  fire  or 
death."  Mrs.  Ryan  went  into  possession  with  her  husband,  and 
must  be  considered  to  have  done  so  on  the  terms  and  conditions 
upon  which  he  received  it.  "When  there  is  no  new  entry  but 
the  heir  is  in  as  of  his  ancestor's  possession,  the  possession  of  the 
heir  is  that  of  the  ancestor."  Reeder  $  Davis  v.  Dargan,  15 
8.  C.j  182,  and  authorities  there  cited. 

Assuming  then  that  Mrs.  Ryan  was  in  possession  under  the 
contract  of  her  husband  to  purchase  as  his  privy,  and  that  all  of 
the  purchase  money  had  not  been  paid,  was  her  declaration  to 
Tucker,  the  representative  of  the  vendor,  "that  the  property  was 
hers,  and  that  she  would  not  leave  it  unless  by  fire  or  death," 
enough  to  change  the  character  of  her  possession,  so  as  to  put 
the  statute  to  running  in  her  favor,  as  against  the  vendor  or  his 
representatives  ?  Her  declaration  was  certainly  a  very  positive 
and  unequivocal  assertion  of  adverse  right,  and  it  is  difficult  to  un- 
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derstand  how  Tucker,  who  controverted  it,  could  have  acquiesced 
in  it  and  taken  no  steps  to  enforce  his  claim  for  more  than  ten 
years,  unless  upon  the  supposition  that,  originating  for  the  most 
part  in  Confederate  money,  he  was  conscious  that,  in  justice,  it 
was  at  least  doubtful. 

It  ig  undoubtedly  true  that  ten  years  adverse  possession  gives 
title  against  all  who  are  capable  of  suing  and  do  not ;  but  it 
seems  to  us  that  the  legal  bar  of  the  statute  cannot  as  such  be 
interposed  to  a  proceeding  on  the  equity  side  of  the  court  for  the 
specific  performance  of  an  executory  contract.  See  Smith  v. 
Smith,  McMull  Eq.y  134,  where  Chancellor  Dunkin  said :  "The 
remedy  which  complainant  seeks  [specific  performance]  is  purely 
of  an  equitable  character.  *  *  *  How  far  and  in  what  man- 
ner this  court  [equity]  is  governed  by  the  statute  of  limitations, 
has  been*  often  discussed.  It  is  well  stated  by  Lord  Redesdale, 
in  Bond  v.  Hopkins  1  Sch.  $  Lef.,  428.  'The  statute  of  limi- 
tations does  not  apply  in  terms  to  proceedings  in  courts  of  equity. 
It  applies  to  particular  actions  at  common  law,  and  limits  the 
time  within  which  they  shall  be  brought  according  to  the  nature 
of  these  actions,  but  it  does  not  say  that  there  shall  be  no 
recovery  in  any  other  mode  of  proceeding.  Nothing  is  better 
established  in  courts  of  equity  than  that  where  a  title  exists  in 
conscience,  though  there  be  none  at  law,  relief  should,  though  in 
a  different  mode,  be  given  in  equity.'  "  &c. 

But  from  the  fact  that  the  legal  bar  of  the  statute  as  such  is 
not  applicable  to  an  equitable  proceeding  for  specific  performance, 
it  does  not  necessarily  follow  that  a  court  of  equity  will  in  all 
cases  grant  the  relief  prayed  for.  Judge  Story  says :  "  The  inter- 
ference of  courts  of  equity  in  decreeing  specific  performance  is  dis- 
cretionary, and  they  will  not  interfere  to  decree  specific  perform- 
ance, except  in  cases  where  it  would  be  strictly  equitable  to  make 
such  a  decree.  There  is  no  pretence  to  say  that  it  is  the  doctrine 
of  courts  of  equity  to  carry  into  specific  execution  every  contract 
in  all  cases.  *  *  *  In  general  it  may  be  stated,  that  to  enti- 
tle a  party  to  a  specific  performance,  he  must  show  that  he  has 
been  in  no  default  in  not  having  performed  the  agreement,  and 
that  he  has  taken  all  proper  steps  towards  the  performance  on 
his  own  part.     If  he  has  been  guilty  of  gross  laches,  or  if  he 


Digitized  by 


Google 


Blackwell  v.  Ryan.  125 


Rep.]  November  Term,  1883. 


applies  for  relief  after  a  long  lapse  of  time,  unexplained  by  equita- 
ble circumstances,  his  bill  will  be  dismissed ;  for  courts  of  equity 
do  not,  any  more  than  courts  of  law,  administer  relief  to  the 
gross  negligence  of  suitors.  * ■  *  *  It  should  be  clear  that 
there  has  been  no  change  of  circumstances  affecting  the  character 
or  justice  of  the  contract,  that  he  who  asks  a  specific  perform- 
ance is  in  a  condition  to  perform  his  own  part  of  the  contract, 
and  that  he  has  shown  himself  ready,  desirous,  prompt,  and  eager 
to  perform  the  contract."     2  Story  Eq.  Jur.,  §§  749,  771,  776. 

The  same  doctrine  is  announced  and  the  authorities  collected 
in  6  Waits  A.  £  D.,  810.  "It  is  the  doctrine  of  equity  that 
specific  performance  will  not  be  decreed  in  favor  of  a  complainant 
who  has  been  guilty  of  laches,  either  in  performing  his  part  of 
the  contract  or  in  applying  to  a  court  for  relief."  We  may  add 
the  authority  of  our  own  case  of  Q-regorie  v.  Bulotv,  supra,  in 
which  stress  is  laid  on  the  depreciation  of  the  value  of  the  pro- 
perty to  the  injury  of  the  party  sought  to  be  charged,  and  the 
remark  of  Mr.  Maddox  is  cited  with  approbation.  "Where  a 
contract  has  long  lain  dormant,  thirteen  years  for  instance,  a 
specific  performance  has  been  refused ;  and  laches  of  much  less 
continuance  is  sufficient  to  dissolve  the  contract." 

Now  let  us  apply  these  principles  to  this  case.  The  contract  of 
Ryan  to  pay  the  Dobey  bond  was  made  about  1856.  On  July 
7,  1863,  when  the  last  payment  was  made  and  the  bond  satisfied, 
the  amount  not  paid  by  him  was  balance  of  purchase  money  then 
due,  and  the  right  of  Tucker,  the  administrator  of  Blackwell,  to 
demand  specific  performance  was  as  perfect  then  as  it  is  now  ; 
but  we  hear  of  no  effort  to  enforce  payment,  except  the  abortive 
agreement  of  1866,  until  February  27,  1882,  when  this  action 
was  commenced,  a  period  of  nearly  nineteen  years.  It  is  true 
that  the  last  payment  on  the  Dobey  bond  was  made  in  the  midst 
of  the  war,  when  the  courts  were  disorganized,  but  if  we  move  up 
the  transaction  to  October  2,  1866,  when  the  agreement  was  exe- 
cuted, that  was  nearly  sixteen  years  ;  and  if  we  pass  by  the  date  of 
that  acknowledgment,  and  count  only  from  the  time  the  attempted 
arrangement  was  to  have  been  consummated,  January  1,  1869, 
that  was  nearly  fourteen  years  before  action  brought ;  and  during 
the  whole  of  this  time  Mrs.  Ryan  was  in  possession  under  the 
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very  positive  declaration*  that  she  would  yield  to  nothing  but  "fire 
or  death." 

After  such  a  long  and  unexplained  delay,  can  we  say  that  the 
representatives  of  the  deceased  vendor  were  "ready,  desirous, 
prompt,  and  eager  to  perform  the  contract"  ?  Would  it  be 
equitable  now  to  grant  specific  performance  of  a  contract  made 
more  than  a  quarter  of  a  century  ago  by  parties  now  dead,  as  to 
which  the  claim  on  one  side,  at  least  to  the  extent  of  four-fifths, 
originated  in  the  use  of  Confederate  money,  and  has  been  grow- 
ing larger  by  the  accumulation  of  interest,  while  on  the  other  the 
property  has  been  probably  depreciating  in  value  ?  The  exercise 
of  undefined  power  is  always  embarrassing,  and  in  order  to 
restrict  it  and  introduce  something  like  system,  one  of  the  rules 
laid  down  for  directing  the  discretion  of  the  court  in  such  cases 
is  to  follow,  as  far  as  practicable,  the  analogies  of  the  law.  As 
remarked  by  Chancellor  Dunkin,  in  Smith  and  Smithy  supra : 
"In  regard  to  equitable  titles,  courts  of  equity  are  to  be  con- 
sidered as  affected  only  by  analogy  to  the  statute  of  limitations. 
If  a  party  be  guilty  of  such  laches  in  prosecuting  his  equitable 
title  as  would  bar  him,  if  his  title  was  solely  at  law,  he  shall  be 
barred  in  equity." 

We  assume  that  the  heirs  of  Blackwell,  who  hold  the  title  of 
their  ancestor  as  trustee  for  Tucker,  the  party  beneficially  inter- 
ested, are  ready  and  willing  to  make  titles  upon  the  payment  of 
the  balance  of  the  purchase  money  to  said  Tucker ;  but  under  all 
the  circumstances  of  the  case  we  feel  constrained  to  hold  that  the 
claim  is  stale,  and  that  he  has  not  shown  himself  entitled  to  the 
equitable  relief  which  he  asks. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 


CHALMERS  v.  TURNIPSEED. 


1.  By  order  of  the  Circuit  Court,  with  consent  of  all  parties,  including 
creditors,  certain  personalty  was  assigned  to  a  widow  as  a  chattel 
exemption,  and  $1,000  out  of  the  proceeds  of  her  husband's  land, 
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as  a  homestead  :  Held,  that  these  parties  were  estopped  from  after- 
wards claiming  a  return  of  this  property  from  the  estate  of  the 
widow,  notwithstanding  that  the  order  of  the  Circuit  Court  tran- 
scended its  jurisdiction,  and  that  the  exemption,  both  of  personalty 
and  homestead,  was  illegal. 

2.  The  constitution  and  acts  of  assembly  relating  to  homesteads  and 
chattel  exemptions,  create  no  new  estate,  but  simply  exempt  certain 
property  from  levy  and  sale,  and  when  such  property  is  assigned, 
the  head  of  the  family  holds  it  as  other  property  is  held,  except 
that  it  is  exempt  from  enforced  sale. 

3.  The  right  to  homestead  under  the  constitution  depends  upon  two 
conditions:  1.  There  must  be  a  head  of  a  family;  2.  There  must  be 
a  dwelling-bouse  where  he  resides.  When  these  two  conditions  do 
not  exist  there  is  no  right  under  the  constitution  to  a  homestead,  and 
when  they  cease  to  exist  the  homestead  ceases  and  becomes  subject 
to  the  law  of  distribution,  sale  for  debts,  &c. 

4.  A  homestead  assigned  to  a  childless  widow1  out  of  her  husband's 
realty  under  the  act  of  1872,  15  Stat.,  229,  returns  at  her  death  to 
the  husband's  estate,  but  her  estate  is  not  responsible  for  any  diminu- 
tion occasioned  by  the  legitimate  use  thereof,  nor  for  loss  or  destruc- 
tion without  fault  on  her  part.  And  the  same  principle  governs  a 
chattel  exemption  to  this  widow  under  the  act  of  1873.  15  Stat., 
372. 

5.  Under  a  bill  for  the  settlement  of  an  intestate's  estate,  lands  of  the 
intestate,  covered  by  a  mortgage  held  by  one  of  the  defendants,  was 
sold  by  the  sheriff  under  order  of  the  court,  which  directed  the  pro- 
ceeds to  be  paid  to  the  clerk,  subject  to  the  further  order  of  the 
court.  A  part  of  this  money  the  sheriff  embezzled :  Held,  that  the 
amount  so  embezzled  should  not  be  credited  on  the  mortgage,  as 
the  sheriff  was  in  no  sense  the  agent  of  the  mortgagee. 

6.  A  higher  security  taken  for  an  antecedent  indebtedness  is  an  extin- 
guishment of  the  lower,  if  accepted  as  satisfaction ;  and  in  the  ab- 
sence of  proof  to  the  contrary,  the  law  will  imply  such  satisfaction. 
Gardner  v.  Hust,  2  Rich.,  608,  recognized  and  followed.  The  sealed 
note  of  two  partners,  held  to  be  an  extinguishment  of  a  promissory 
note  of  the  firm* 

7.  A  judgment  against  the  survivor  (since  deceased)  of  a  partnership  is 
not  entitled  to  priority  of  payment  out  of  the  partnership  assets,  ex- 
cept so  far  as  it  had  acquired  a  lien. 

Before  Pressley,  J.,  Newberry,  February,  1882. 

All  the  facts  of  this  case  are  stated  in  the  opinion.  .  The  Cir- 
cuit decree,  so  far  as  it  is  involved  in  this  appeal,  was  as  follows : 
This  case  began  for  settlement  of  the  estate  of  Robert  Stewart, 
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and  now  involves,  also,  settlement  of  the  partnership  affairs  of 
Stewart  &  Coate,  of  whom  the  latter  survived,  but  is  now  dead 
also.  The  numerous  points  involved  will  be  taken  up  separately. 
1.  The  widow  of  Robert  Stewart,  in  the  early  stage  of  this 
case,  claimed  homestead,  and  Judge  Moses  allowed  her  $1,000 
out  of  the  proceeds  of  sale  of  the  family  residence,  and  $477  of 
the  personal  property.  There  was  no  appeal  from  that  decision, 
and  she  received  the  amounts  so  allowed  to  her.  It  remained 
unquestioned  for  more  than  six  years ;  until  after  her  death,  and 
until  April  30,  1880,  when  the  administrator,  de  bonis  nony  filed 
his  petition  in  this  case,  calling  on  her  administrator  to  refund  it. 
Assuming  that  Judge  Moses  did  not  have  jurisdiction  in  the  mat- 
ter of  homestead,  and  that  I,  therefore,  am  not  bound  by  his 
decision,  which  was  clearly  erroneous,  yet  I  am  forced  to  the  con- 
clusion that  money  paid  out  in  the  progress  of  a  case  under 
decree  of  the  court,  is  notice  to  all  having  an  interest  in  it,  and 
the  statute  of  limitations  is  therefore  a  bar  to  all  claim  for  the 

same  against  the  estate  of  Eliza  Stewart. 

******* 

3.  James  Y.  Harris  holds  a  note  of  Robert  Stewart  for 
$4,000,  payable  twelve  months  after  date,  "with  interest  from 
date  at  12  per  cent,  per  annum  until  paid."  It  was  secured  by 
mortgage,  and  the  proceeds  of  the  mortgaged  land,  except  the 
widow's  dower,  and  $1,239  wasted  by  the  sheriff,  was  paid  on 
said  note.  The  questions  now  before  me  are,  whether  said  note 
is  to  be  further  credited  with  the  amount  wasted  by  the  sheriff, 
and  whether  the  first  year's  interest,  after  it  was  due,  bears  inter- 
est at  12  per  cent.,  or  only  at  the  legal  rate.  The  principal  is  to 
bear  interest  from  date,  at  12  per  cent. ;  but  there  is  no  provision 
in  said  note  as  to  the  rate  to  be  borne  by  the  interest,  if  not  paid 
when  due.  The  terms  of  the  note  cannot  possibly  be  applied  to 
the  interest,  because  that  would  make  it  bear  12  per  ceut.  from 
the  date  of  the  note.  Such  a  construction  could  not  have  been 
intended  when  the  note  was  made.  The  interest  on  the  first 
year's  interest  should  therefore  be  calculated  at  7  per  cent. 

As  to  the  money  wasted  by  the  sheriff,  I  have  no  proof  that 
Mr.  Harris  could  have  prevented  that  by  the  utmost  diligence. 
If  the  sheriff  could  then  have  been  forced  to  pay  said  amount, 


Digitized  by 


Google 


Chalmers  v.  Turnipsebd.  129 


Rep.]  November  Term,  1883. 


the  motion  for  a  rule  against  him  should  have  been  made  at  the 
instance  of  the  clerk  of  the  court,  who,  by  order  of  the  court, 
was  authorized  to  receive  said  funds  from  the  sheriff.  The  said 
mortgagee  is  therefore  entitled  to  receive,  out  of  the  remainder  of 
the  estate,  the  balance  due  to  him,  calculating  the  interest  as 
above  ruled. 

******* 

5.  Robert  Stewart  and  John  Coate  were  partners  in  trade, 
under  the  name  of  Stewart  &  Coate.  The  father  of  J.  M.  and 
R.  H.  Wright  held  in  his  life-time  a  promissory  note  of  said  firm. 
After  his  death,  it  came  to  his  said  sons,  as  distributees,  and  they 
divided  it,  each  taking  for  his  share  a  sealed  note,  signed  Robert 
Stewart,  John  Coate.1  The  referee  reports  it  as  a  partnership 
debt,  and  I  agree  with  him.  Whichever  of  the  partners  may 
have  signed  the  name  of  Stewart  &  Coate  to  the  original  note  is 
not  material.  Both  acknowledged  its  validity  as  a  partnership 
debt  when  they  substituted  their  sealed  notes  for  it,  and  their 
omitting  the  partnership  name  in  said  sealed  notes  is  no  proof 
that  they  thereby  intended  to  remove  it  from  being  a  partnership 
debt,  and  make  it  an  individual  joint  and  several  debt.  Said 
notes  must  therefore  rank  as  partnership  debts. 

6.  After  the  death  of  Robert  Stewart,  L.  J.  Jones,  executor 
of  Gilbal,  entered  judgment  on  a  partnership  debt  in  a  suit  against 
Coate,  survivor  of  Stewart  &  Coate.  He  claims  that  it  should 
rank  as  a  judgment  in  this  case.  I  adjudge  that  if  any  lien  was 
acquired  under  said  judgment,  upon  partnership  property,  the 
proceeds  whereof  are  now  in  court  for  distribution,  then,  in  that 
case,  said  proceeds  must  be  first  applied  to  the  said  judgment. 
But  if  no  such  lien  was  acquired,  then  my  judgment  is,  that  in 
marshalling  partnership  assets,  the  death  of  the  partners  does 
not  bring  said  assets  under  the  act  concerning  intestate  estates, 
and  so  entitle  judgments  to  be  paid  in  preference  to  general  debts. 
This  ruling  is  also  intended  to  cover  sealed  obligations. 

1  In  the  agreed  statement  it  is  said  that  each  of  the  distributees  took 
for  his  share  a  new  note  under  the  firm  name  for  the  original  partnership 
note  to  Zacheus  Wright,  and  that  subsequently  two  of  them  took  the 
sealed  notes  of  Stewart  &  Coate  "in  the  place  of"  the  notes  so  held  by 
them.  — Reporter. 
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From  this  decree  all  the  other  creditors  of  Robert  Stewart, 
except  James  Y.  Harris,  and  all  the  creditors  of  the  firm  of 
Stewart  &  Coate,  except  Robert  EL  Wright,  James  M.  Wright, 
John  A.  Bedenbaugh,  and  Joseph  Caldwell  as  executor,  appealed 
on  the  following  grounds : 

1.  Because  his  honor  erred  in  holding  that  the  estate  of  Eliza 
R.  Stewart  was  not  responsible  for  the  $1,000  assigned  to  her  as 
homestead  in  land,  but  that  the  claim  for  the  same  made  by  the 
administrator  and  creditors  of  the  estate  of  Robert  Stewart  was 
barred  by  the  statute  of  limitations. 

2.  Because  his  honor  erred  in  not  charging  the  estate  of  Eliza 
R.  Stewart  with  interest  upon  the  said  $1,000  from  the  date  of 
its  receipt  by  her. 

3.  Because  his  honor  erred  in  holding  that  the  estate  of  Eliza 
R.  Stewart  was  not  responsible  for  the  personalty  assigned  to  her 
herein  as  homestead  exemption,  or  its  value,  to  wit,  $477 ;  but 
that  the  claim  therefor  made  by  the  administrator  and  creditors 
of  the  estate  of  Robert  Stewart  was  barred  by  the  statute  of 
limitations. 

4.  Because  his  honor  erred  in  not  charging  the  estate  of  Eliza 
R.  Stewart  with  interest  upon  the  value  of  said  personalty,  to  wit, 
$477,  from  the  date  she  received  it  as  such  exemption. 

5.  Because  his  honor  erred  in  holding  that  James  Y.  Harris, 
mortgage  creditor,  should  not  lose  the  sum  of  $1,239,  arising 
from  the  sale  of,  the  property  covered  by  his  mortgage,  and 
embezzled  by  the  sheriff;  but  that  the  other  creditors  should  lose 
the  same. 

6.  Because  in  any  event  his  honor  erred  in  allowing  the  said 
mortgage  creditor,  James  Y.  Harris,  interest  upon  $1,239  of  his 
debt  from  the  date  that  said  amount,  as  .proceeds  of  said  sale,  was 
paid  into*court. 

L.  J.  Jones,  as  executor  of  A.  Gilbal,  and  other  creditors  of 
Stewart  &  Coate,  also  appealed  on  the  following  grounds : 

1.  Because  his  honor  erred  in  holding  that  the  sealed  notes 
signed  by  Robert  Stewart  and  John  Coate,  held  by  J.  A.  Beden- 
baugh, R.  H.  Wright,  and  J.  M.  Wright,  are  partnership  debts 
of  the  firm  of  Stewart  &  Coate. 

2.  Because  his  honor  erred  in  holding  that  the  judgment  of 
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L.  J.  Jones,  as  executor  of  A.  Gilbal,  against  John  Coate,  sur- 
vivor of  Stewart  &  Coate,  was  not  entitled  to  be  first  paid  out  of 
the  copartnership  assets  of  Stewart  &  Coate. 

Mr.  T.  S.  Moorman,  for  plaintiff. 

The  assignment  of  homestead  was  a  nullity.  17  8.  C,  9. 
Especially  in  regard  to  the  personalty,  as  there  was  no  confirma- 
tion. 15  Stat,  229;  7  S.  C,  146.  The  statute  of  limitations 
cannot  protect  the  widow  as  to  the  homestead,  for  ten  years  had 
not  elapsed ;  nor  as  to  the  chattel  exemption,  for  she  held  it  as 
administratrix.  There  is  no  estoppel  against  creditors.  17  S. 
C,  9.  Besides,  these  orders  were  intermediate,  and  may  now  be 
reviewed.  Ibid;  Code,  §  11.  The  Harris  mortgage  should  be 
credited  with  the  amount  applicable  thereto  lost  by  the  sheriff. 
If  the  sheriff  refused  to  pay  the  clerk,  Harris  could  at  any  time 
have  required  it;  but  he  seems  to  have  done  nothing.  It  was 
his  negligence,  not  that  of  the  creditors,  that  permitted  the 
embezzlement,  and  the  loss  should  npt  be  thrown  upon  the  latter. 
2  S.  C,  14.  At  least  he  should  lose  the  interest,  which  is  dam- 
ages for  money  detained;  but  here  the  estate  did  not  detain  it, 
but  it  was  paid  into  the  hands  of  the  officer  of  the  court  under 
its  order. 

Mr.  Geo.  S.  Mower,  same  side. 

Mr.  L.  J.  Jones,  for  Gilbal's  estate  and  other  creditors  of 
Stewart  &  Coate. 

The  facts  show  that  the  Wright  notes  were  taken  as  payment. 
They  were  so  intended,  and  being  a  higher  security,  so  operate. 
ROeyEq.,  181;  Story  Part.,  §  369;  2  McMull,  348;  2  Rich., 
608;  15  S.  C,  36;  Big.  Estop.,  578;  2  Speer,  438;  4  Rich., 
59;  16  S.  C,  198.  The  judgment  against  Coate,  survivor,  was 
a  judgment  against  Stewart  &  Coate  and  against  Coate,  and 
should  rank  as  such  against  both  firm  and  individual  assets. 

Mr.  T.  J.  Pope,  same  side. 

Mmrs.  Suber  $  Caldwell,  contra. 
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The  claim  against  Mrs.  Stewart  cannot  be  sustained,  for  her 
right  to  the  property  has  been  adjudicated.  If  creditors  acqui- 
esced through  ignorance  of  law,  they  cannot  be  relieved.  2  Bail, 
623;  2  McCord  Oh.,  455.  Nor  can  they  be  relieved  against 
mistake  of  law.  2  East,  469;  1  Stew.  (Ala.),  81;  10  Pet., 
137;  12  Id.,  32;  64  Pa.  St.,  383;  51  Me.,  140;  7  Hill  {&. 
Y.),  159.  In  Landsdowne  v.  Landsdowne,  2  Jiw.  ^  TF1,  it  is 
significant  that  Powell,  the  attorney,  was  made  a  party,  suggest- 
ing that  there  may  have  been  misrepresentations  in  that  case. 
See,  too,  15  Am.  Rep.,  323;  2  DeSaus.,  592;  Bail.  Eq.,  492. 
Her  estate  is  also  protected  by  the  statute  of  limitations.  She 
did  not  hold  this  personal  property  for  life  only.  There  is  no 
such  limit  in  the  constitution,  nor  in  any  of  the  statutes.  Nor 
did  she  hold  it  as  administratrix,  for  she  took  it  as  her  own,  and 
the  statute  began  then  to  run  in  her  favor.  Ang.  Lira.,  §  174; 
Speer  Eq.,  375;  1  McCord  Oh.,  176;  7  Johns.  Oh.,  90;  7  Rich. 
Eq.,  34;  4  Id.,  60,  92;  14  Id.,  176;  15  A  C,  241;  and  con- 
sult Bail.  Eq.,  324.  As  to  the  homestead,  she  certainly  is  not 
liable  for  interest  on  the  $1,000.  Nor  did  she  hold  the  corpus 
for  life  only.  The  constitution  does  not  limit  a  homestead  to  the 
life-time.  Some  of  the  statutes  undertook  to  do  so,  but  they  did 
not  do  so  effectually.  2  S.  C,  216.  But  if  so,  the  order  gave 
this  money  to  Mrs.  Stewart  absolutely.  And  from  the  time  that 
she  took  this  money  she  held  it  adversely,  and  is  now  protected 
by  the  statute  of  limitations.  As  to  the  Harris  mortgage,  there 
can  be  no  blame  attached  to  Harris,  for  the  money  was  to  be  paid 
into  court,  subject  to  its  further  order,  and  Harris  could  not 
disregard  this  order.  The  Wrights  are  creditors  of  the  firm  of 
Stewart  &  Coate.  The  new  sealed  notes  of  the  partners  was  not 
a  payment  of  the  partnership  notes.  75  i\T.  Y.,  535 ;  1  Quincy, 
179;  12  Johns.,  409;  11  R.  L,  609;  11  S.  C,  527;  15  Id., 
72.  There  is  no  law  to  sustain  the  claim  asserted  by  Gilbal's 
estate. 

April  14th,  1884.     The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.     Robert  Stewart,  late  of  New- 
berry county,  died  intestate  in  August,  1869.     He  left  a  personal 
estate,  which  proved  to  be  insolvent,  not  paying  his  specialty 
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debts,  most  of  which  were  contracted  before  the  adoption  of  the 
constitution  of  1868.  His  real  estate  consisted  of  two  lots  in 
Newberry  village,  one  the  homestead  and  the  other  known  as 
"Stewart's  corner."  His  widow,  Mrs.  E.  R.  Stewart,  adminis- 
tered, and  in  July,  1870,  commenced  the  action  below  to  marshal 
the  assets.  The  heirs  at  law,  a  creditor,  one  James  Y.  Harris, 
who  held  a  mortgage  on  the  lot  known  as  Stewart's  corner,  and 
John  Coate,  the  survivor  of  Stewart  &  Coate,  were  made  parties, 
and  the  creditors,  both  of  Stewart  individually  and  of  the  firm  of 
Stewart  &  Coate,  were  called  in.  During  the  progress  of  the 
action,  Coate  died,  and  his  administrator,  C.  H.  Suber,  was  made 
a  party. 

Mrs.  Stewart  claimed  dower  in  the  two  lots  and  homestead  in 
the  home  place,  and  in  the  personalty  also.  Dower  was  allowed 
in  both  the  lots,  and  by  order  of  the  court,  December  10,  1872, 
she  was  adjudged  to  be  entitled  to  homestead  in  the  home  place, 
which  was  ordered  to  be  sold,  and  out  of  the  proceeds  $1,000  to 
be  paid  her  as  a  homestead,  and  on  April  9th,  1873,  commission- 
ers were  appointed  to  appraise  and  set  off  to  her  a  homestead  in 
the  personalty.  Accordingly,  personalty  to  the  value  of  $477 
was  appraised  and  assigned  to  her.  The  return  of  the  appraisers 
was  filed  with  the  clerk,  but  it  does  not  seem  to  have  been  con- 
firmed. The  above  orders  adjudging  the  homestead,  &c,  seem  to 
have  been  passed  by  the  consent  of  all  the  attorneys  in  the  cause 
representing  the  various  parties. 

Harris  established  his  mortgage  as  the  first  lien  on  the  corner 
lot,  to  the  extent  of  $4,000,  by  note  dated  January  7th,  1869, 
due  at  twelve  months,  with  interest  at  12  per  cent,  from  date,  the 
interest  to  be  paid  annually  till  paid ;  and  by  order  of  the  court, 
March,  1871,  this  lot  was  sold  by  the  sheriff  at  the  price  of 
$9,000,  one-third  cash,  the  balance  in  one  and  two  years,  the 
sheriff  being  directed  to  pay  out  of  the  cash  proceeds  $1,500  to 
the  widow  for  her  dower,  and  the  remainder,  after  his  costs  and 
expenses,  &c,  to  be  applied  to  the  Harris  mortgage.  This 
remainder  amounted  to  $1,239.15.  Before  this  application  was 
made,  by  a  second  order,  March  31,  1871,  the  court  directed  the 
application  to  be  suspended  until  the  next  term  of  the  court,  and 
the  sheriff  was  directed  to  turn  over  all  proceeds  of  the  sale  to 
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the  clerk  of  the  court.  Before  the  next  term  of  the  court,  the 
sheriff  embezzled  these  cash  funds,  and  they  were  lost.  The 
notes  for  the  credit  portion  of  the  sale,  however,  were  turned  over 
to  the  clerk,  out  of  the  collection  of  which  he  paid  the  widow  her 
dower,  $1,500.  The  status  of  the  Harris  mortgage  having  been 
referred  to  a  referee,  it  was  urged  before  him  that  Harris  should 
lose  the  amount  embezzled  by  the  sheriff,  or  at  least  the  interest 
after  it  was  paid  into  the  hands  of  the  sheriff.  The  referee 
reported  otherwise,  and  upon  exceptions,  the  Circuit  judge  sus- 
tained the  referee,  and  ordered  the  application  of  the  proceeds  in 
the  hands  of  the  clerk  to  the  mortgage.  Under  this  order,  the 
clerk  applied  the  balance  in  his  hands.  There  is  still  a  balance 
due  on  this  mortgage.  No  proceedings  seem  to  have  been  taken 
against  the  sheriff  or  his  sureties. 

Certain  creditors  by  the  name  of  Wright,  who  at  one  time  held 
promissory  notes  on  the  firm  of  Stewart  &  Coate,  as  partners  and 
in  their  firm  name,  afterwards  gave  up  their  notes  and  took  sealed 
notes  for  the  same  amount,  signed  by  Stewart  and  Coate 'in  their 
individual  names.  Upon  the  call  for  creditors,  these  parties 
appeared  and  presented  these  last  notes  against  the  assets  of  the 
firm  of  Stewart  &  Coate.  The  referee  and  the  Circuit  judge  sus- 
tained these  claims.  The  estate  of  one  Gilbal,  after  the  death  of 
Stewart,  obtained  a  judgment  against  Coate,  as  survivor  of  Stew- 
art &  Coate,  in  1869,  and  this  judgment  was  presented  before  the 
referee,  claiming  priority  over  all  creditors  of  the  firm  because  in 
judgment.  This  claim  as  a  prior  claim  was  overruled,  except  as 
to  such  property,  if  any,  over  which  the  judgment  had  lien. 

In  1879,  Mrs.  Stewart  died  testate,  appointing  Mrs.  Turnip-, 
seed  her  executrix.  The  plaintiff,  Chalmers,  was  then  appointed 
administrator  de  bonis  non  of  Robert  Stewart,  and  was  substi- 
tuted as  plaintiff  in  this  action.  Chalmers,  after  thus  becoming 
a  party  plaintiff,  with  the  view  to  bring  the  question  before  the 
court  as  to  the  liability  of  the  estate  of  Mrs.  Stewart  for  the 
homestead  received  by  her,  filed  a  petition  in  re,  alleging  that  the 
orders  by  which  Mrs.  Stewart  obtained  the  homestead  were  nulli- 
ties and  void,  and  demanded  that  the  estate  of  Mrs.  Stewart 
should  be  held  responsible  for  both  the  personal  property  and  the 
$1,000  in  place  of  real  estate  which  she  had  received  under  these 
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orders.  Mrs.  Turnipseed,  executrix  of  Mrs.  Stewart,  was  made 
a  party  defendant,  and  she  pleaded  orally  (by  agreement)  res 
adjudicate  and  the  statute  of  limitations. 

Under  this  state  of  facts,  and  upon  a  report  of  the  referee,  the 
case  was  heard  by  Judge  Pressley.  1.  As  to  the  homestead, 
Judge  Pressley  held  that  although  the  orders  under  which  Mrs. 
Stewart  obtained  said  homestead  were  manifestly  erroneous,  yet 
it  having  been  allowed  by  the  court,  and  paid  out  in  the  progress 
of  the  case,  from  which  there  was  no  appeal,  and  having  remained 
unquestioned  for  more  than  six  years,  and  until  the  death  of 
Mrs.  Stewart,  that  the  claim  was  barred  by  the  statute  of  limita- 
tions. 2.  That  the  Harris  mortgage  should  not  lose  the  money, 
$1,239.15,  embezzled  by  the  sheriff;  that  his  note  should  bear 
interest  at  12  per  cent.,  the  interest  on  the  first  year's  interest  to 
be  at  7  per  cent.  3.  That  the  claims  of  the  Wrights  should  be 
established  as  against  the  firm  of  Stewart  &  Coate  as  partnership 
debts,  and  that  the  Gilbal  judgment  did  not  have  priority  over 
the  other  creditors  of  Stewart  &  Coate,  except  so  far  as  to  any 
lien  it  may  have  acquired  over  any  other  property  of  the  firm 
subject  to  lien.  In  other  words,  that  the  dissolution  of  the  part- 
nership by  the  death  of  one  of  the  parties  did  not  bind  the  assets 
under  the  act  relating  to  intestate  estates,  entitling  judgments  to 
be  paid  in  preference  to  general  debts.  The  appeal  involves  the 
correctness  of  Judge  Pressley  *s  ruling  on  all  of  these  different 
points. 

First,  as  to  the  accountability  of  the  estate  of  Mrs.  Stewart  for 
the  personalty  valued  at  $477,  assigned  to  her  as  a  homestead  out 
of  personalty,  and  for  the  $1,000  paid  her  out  of  the  proceeds  of 
the  home  place  as  a  homestead  therein.  It  is  very  clear  that 
Judge  Moses,  in  ordering  the  homestead,  transcended  his  juris- 
diction, both  as  to  the  personalty  and  the  realty,  and  its  allow- 
ance to  Mrs.  Stewart  was  illegal  on  several  other  grounds,  yet 
these  orders  appear  to  have  been  passed  by  the  consent  of  all  par- 
ties interested  in  the  matters  then  before  the  court,  creditors  and 
all.  They  were  passed  under  a  mistake  of  law,  perhaps,  that 
Mrs.  Stewart  was  entitled  to  a  homestead,  and  no  doubt,  too, 
under  a  belief  that  the  Circuit  Court  had  jurisdiction  in  such 
matters.     But  be  that  as  it  may,  they  were  passed  by  consent, 
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and  they  were  intended  and  accepted  by  all  parties,  including 
Mrs.  Stewart,  as  setting  apart  to  her  a  homestead,  such  as  the 
law  allowed  to  parties  entitled  thereto.  The  property  was  turned 
over  to  her  with  that  understanding,  and  was  so  accepted  and 
enjoyed  during  her  life,  all  parties  acquiescing. 

Under  these  circumstances,  we  think  it  is  too  late  to  change 
front,  and  for  the  creditors,  either  through  themselves  or  by  their 
representative,  the  administrator  de  bonis  non,  or  for  any  other 
party  to  the  proceeding,  now  to  claim  that  the  whole  thing  was  a 
nullity  and  therefore  void  from  the  beginning,  and  on  that  account 
to  require  the  estate  of  Mrs.  Stewart  to  restore  the  original  status. 
On  the  contrary,  we  must  regard  the  proceeding  as  legal,  so  far 
as  it  applies  to  this  case,  and  that  it  accomplished  what  all  par- 
ties desired  and  intended  to  accomplish ;  that  it  gave  Mrs.  Stew- 
art a  homestead,  such  as  the  law  provided  for  widows  and  chil- 
dren, and  the  parties  on  all  sides  must  be  estopped  from  taking 
any  other  position.  Hand  v.  Savannah  and  Charleston  R.  R. 
Co.,  12  S.  G9  314. 

Having  reached  this  conclusion,  the  next  question  is,  the  home- 
stead having  terminated  by  the  death  of  Mrs.  Stewart,  and  there 
being  no  children,  what  has  become  of  it?  Does  it  return  to  the 
estate  of  Stewart  and  become  liable  to  his  creditors,  or  does  it 
descend  to  his  heirs  free  from  the  claims  of  creditors  ?  This  is  a 
very  important  question,  and  it  is  one  which  has  never  been  pre- 
sented squarely  to  this  court  before,  nor  have  we  been  able  to 
find  any  authority  on  the  subject  elsewhere  upon  which  we  can 
rely.  We  must,  therefore,  adjudge  the  point  as  our  own  con- 
struction of  the  constitutional  provision  on  the  subject  of  home- 
steads and  the  acts  of  assembly  in  reference  thereto  may  demand. 

It  has  been  held  in  several  cases  recently  decided  by  the  court 
that  neither  the  constitution  nor  the  acts  on  the  subject  of  home- 
steads create  any  new  estate  different  from  that  already  vested  in 
the  head  of  the  family ;  on  the  contrary,  as  we  have  held,  their 
only  effect  is  to  exempt  certain  property  from  levy  and  sale  with- 
out affecting  or  changing  in  any  way  the  character  of  the  estate 
therein.  In  other  words,  a  certain  portion  of  the  property  of 
the  head  of  the  family,  as  it  already  exists,  so  far  as  the  estate 
therein  is  concerned,  is  set  aside  and  walled  in,  so  to  speak,  as  a 
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homestead  against  invasion  by  process  from  any  court.  This  is 
certainly  the  extent  of  the  constitutional  provision  on  the  subject. 
See  Constitution  of  1868,  Article  II.,  §  32.  No  new  estate  then 
being  created,  nor  any  change  being  made  in  the  title,  interest, 
or  tenure  of  the  head  of  the  family  in  the  exempted  property,  it 
would  follow  that  he  would  hold  it,  so  far  as  the  provision  of  the 
constitution  is  involved,  precisely  as  he  would  any  other  of  his 
property,  except  that  this  being  a  homestead  it  is  exempt  from 
enforced  sale  by  court  process  or  order. 

But  how  long  is  this  exemption  to  continue,  supposing  the  acts 
of  assembly  to  be  as  silent  on  the  subject  as  is  the  constitution  ? 
Upon  examination  it  will  be  seen  that  the  constitution,  it  is  true, 
does  not  in  express  terms  fix  a  limit  to  the  exemption  as  to  time. 
The  language  is,  "That  the  family  homestead  of  the  head  of  any 
family,  &c,  shall  be  exempt,  such  homestead  to  consist  of  the 
dwelling  house,  &c."  Now  although  no  duration  is  expressly 
fixed  in  this  section,  yet  is  it  not  necessarily  limited  to  the  exist- 
ence of  the  thing  exempted  ?  The  exemption  depends  upon  cer- 
tain conditions  and  surroundings,  to  wit,  first  there  must  be  a 
head  of  a  family,  and,  second,  there  must  be  a  homestead,  a 
dwelling  house,  a  place  where  the  head  of  a  family  resides. 
When  these  two  conditions  are  present,  the  constitutional  excep- 
tion as  to  realty  attaches,  and  as  long  as  they  exist  the  constitu- 
tion is  a  perfect  shield.  But  when  these  conditions,  on  account 
of  which  the  exemption  has  been  evolved,  cease  to  exist,  does  not 
the  exemption  cease  also  ?  And  is  not  a  limit  thus  necessarily 
implied  in  the  very  nature  of  the  surroundings  or  conditions 
which  produce  the  exemption  ?  The  exemption  is  not  a  privilege 
or  right  which  every  citizen  can  claim,  but  it  only  extends  to  the 
heads  of  families,  and  it  embraces  only  certain  species  of  pro- 
perty, the  homestead  or  dwelling  place.  Suppose  that  these 
essentials,  one  or  both,  are  absent,  either  when  the  homestead  is 
first  claimed  or  afterwards,  can  the  shield  be  then  interposed  ? 
We  think  not,  because  the  property  attempted  to  be  shielded  does 
not  occupy  the  position  which  the  section  demands.  The  section 
protects  a  dwelling  house  of  the  head  of  a  family,  and  by  the 
supposition  which  we  have  made,  the  property  sought  to  be  pro- 
tected is  not  the  dwelling  house  of  the  head  of  a  family.    It  may 
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have  been  once,  and  when  it  was,  then  the  protection  could  have 
been  invoked,  but  it  is  not  now,  and  therefore  the  protection  can- 
not be  claimed. 

This  must  be  so,  otherwise  there  would  be  discrimination 
between  classes  of  citizens  as  to  the  right  of  property,  while 
there  would  be  no  difference  in  the  relations  which  they  sustained 
to  said  property.  Why  should  one,  after  he  ceases  to  be  the  head 
of  a  family,  be  entitled  to  any  greater  protection  than  one  who 
has  not  become  the  head  of  a  family  ?  What  reason  is  there  for 
the  homestead  of  the  one  to  be  exempt  from  his  debts,  and  not 
that  of  the  other?  There  can  be  none.  It  would  seem  to  follow 
from  this  reasoning  that  when  the  constitutional  provision  is  alone 
considered,  the  inhibition  from  enforced  sale  would  terminate 
when  either  of  the  conditions  constituting  the  property  a  home- 
stead ceased ;  and  the  title  or  estate  therein  of  the  party  not 
having  been  in  any  way  changed  or  affected,  it  would  be  governed 
by  the  law  of  descent,  devise,  distribution,  dower,  and  sale  for 
payment  of  debts,  as  are  applicable  to  any  other  of  his  property. 

Now,  what  has  been  the  effect  of  the  acts  of  assembly  on  this 
subject  ?  The  constitution  provides  that  the  general  assembly  at 
their  first  session  shall  enforce  the  provisions  of  this  section  by 
suitable  legislation  ;  and  in  pursuance  of  this  authority  and  direc- 
tion, the  general  assembly  did,  at  its  first  session,  and  at  various 
sessions  since,  enact  laws  on  the  subject,  and  these  acts  have  gone 
somewhat  further  than  the  terms  of  the  constitution.  For 
instance,  there  is  nothing  in  the  constitution  which  extends  the 
homestead  in  terms  to  the  widow  and  children  of  the  former  head 
of  the  family.  No  doubt  its  spirit  and  true  intent  embraced 
them,  however.  The  general  assembly  has  so  interpreted  the 
constitution,  and  all  of  the  acts  have  made  provision  for  the  widow 
and  children  to  claim.  The  first  act,  the  act  of  1868,  continued 
the  homestead  of  the  head  of  the  family  to  his  widow  and  minor 
children,  expressly  declaring,  however,  that  it  was  to  be  held  and 
enjoyed  by  them  until  the  youngest  child  became  twenty-one  years 
of  age,  and  until  the  marriage  or  death  of  the  widow,  and  that 
it  should  be  limited  to  that  period.  Under  this  act,  a  limit  being 
fixed,  of  course  when  the  event  determining  that  limit  happened, 
the  homestead  ceased,  and  the  property  being  freed  from  this 
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incumbrance,  it  fell  back  to  the  party  to  whom  it  originally  be- 
longed, or  to  the  estate,  and  again  became  subject  to.  all  the  laws 
which  governed  his  other  property. 

The  second  act  on  the  subject,  "An  act  to  reduce  all  acts  and 
parts  of  acts  as  to  homesteads  into  one  act,"  was  approved  March 
13,  1872.  15  Stat.,  229.  This  act  provided  in  section  4  that 
the  homestead,  when  assigned  as  therein  directed,  should  "vest  in 
the  heads  of  the  family  in  fee  simple  and  be  freed  and  discharged 
from  all  debts  and  liabilities  whatever  so  long  as  he  or  she  shall 
remain  resident  of  the  state,  and  no  longer."  It  is  difficult  to 
say  what  was  intended  by  this  section,  but  it  is  not  necessary  to 
do  this  now,  because  whatever  may  have  been  its  intent,  it  applied 
to  the  head  of  the  family,  and  not  to  his  widow  and  children,  and 
therefore  is  not  involved  here.  That  act,  after  providing  for  the 
head  of  the  family  as  above,  in  section  8  further  directed  that  the 
widow  and  minor  children  of  any  deceased  father  shall  be  enti- 
tled to  the  right  of  the  homestead,  to  be  set  apart  by  the  Probate 
Court,  but  there  is  nothing  said  as  to  the  limit,  or  as  to  the  estate 
therein  of  these  parties.  It  was  while  this  act  was  of  force  that 
the  order  of  the  Circuit  Court  was  passed  allowing  Mrs.  Stewart, 
as  widow,  the  homestead  in  the  realty  of  her  husband,  and  under 
which  the  $1,000  was  paid  her  December  10,  1872. 

The  third  act  was  approved  February  22,  1878.  This  act, 
after  providing  for  setting  apart  the  homestead  to  the  head  of  the 
family,  without  specifying  any  limit,  or  attempting  to  create  or 
define  the  estate  therein,  as  was  attempted  in  the  act  of  1872, 
further  provided,  "that  if  the  husband  be  dead,  the  widow  and 
children,  &c,  should  be  entitled  to  the  exemption  in  like  manner 
as  if  the  husband  or  parents  were  living,  the  exemption  to  be 
subject  to  partition  among  all  the  children  of  the  head  of  the 
family  in  like  manner  as  if  no  debts  existed.'1  It  was  while  this 
act  was  of  force  that  the  homestead  in  the  personalty  was  allowed 
under  an  order  passed  April  9,  1878.  There  has  been  a  subse- 
quent act,  the  act  of  1880,  the  one  now  of  force,  but  it  has  no 
application  here,  and  need  not  be  considered. 

Section  8  of  the  act  of  1872  is  the  section  which  applies  to 
the  widow  and  children  under  that  act,  as  we  have  already 
observed.     This  section  does  not  attempt  to  create  a  new  estate, 
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nor  in  terms  to  perpetuate  or  limit  the  homestead.  It  simply 
declares  that  the  widow  and  children  of  the  deceased  father  and 
husband  shall  be  entitled  to  the  right  of  the  homestead,  and  it 
provides  for  setting  it  off  by  the  Probate  Judge.  The  same  princi- 
ple then  by  which  we  have  determined  that  the  homestead  de- 
scribed in  the  constitution  would  cease,  after  its  conditions  ceased, 
and  would  then  fall  back  to  the  original  estate,  subject  to 
the  general  law  governing  and  controlling  the  property  of  the 
citizen,  would  apply  here,  and  would  hold  that  the  $1,000  (as 
corpus)  should  belong  to  the  estate  of  Robert  Stewart  on  the 
death  of  his  widow,  disencumbered  of  the  homestead,  there  being 
no  children  surviving.  Having  been  set  apart,  however,  to  her  as 
a  homestead,  by  the  consent  of  all  parties,  she  had  the  right  to 
enjoy  it  as  such,  and  therefore  the  annual  interest  or  income  was 
hers.  Nor  should  her  estate  be  held  responsible  for  any  diminu- 
tion in  the  corpus  occasioned  by  the  legitimate  \ise  thereof  or 
any  loss  or  destruction  not  the  result  of  fault  on  her  part. 

The  personal  property,  valued  at  $477.15,  was  set  apart  to  her 
in  kind  under  the  act  of  1873,  and  under  that  act  was  subject  to 
partition  among  the  children,  but  in  this  case  there  are  no  sur- 
viving children.  Had  there  been,  another  difficult  question  would 
have  been  presented.  Section  2  of  this  act  does  provide  that 
when  the  homestead  is  set  off,  as  the  act  directs,  to  the  head  of 
the  family,  it  shall  be  forever  discharged  from  all  debts  of  said 
debtor  then  existing,  or  thereafter  to  be  contracted.  This  pro- 
vision is  also  found  in  the  act  of  1880,  but  it  is  not  in  the  act  of 
1872.  What  effect  this  section  will  have  on  homesteads  set  off 
under  the  act  now  of  force  has  not  been  considered  here.  There 
is  nothing  in  this  act  which  gave  the  widow  any  greater  right 
than  simply  to  enjoy  the  homestead,  and  she  bad  this  right  to  the 
fullest  extent  during  her  life,  and  at  her  death  the  property  in 
kind  fell  back  as  she  left  it,  impaired  or  consumed,  if  consumed, 
in  its  lawful  use,  as  it  might  be. 

Next,  should  the  Harris  mortgage  be  credited  with  the 
$1,239.15,  lost  by  the  sheriff?  This  mortgage  covered  the  entire 
corner  lot,  and  was  entitled  to  be  paid  out  of  the  proceeds  of  said 
lot,  prior  to  any  other  claim  except  dower.  But  there  could  be 
no  payment,   either  in  whole  or  in  part,  until  said  proceeds 
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reached  the  hands  of  the  mortgagee,  either  in  person  or  by  his 
agent.  It  is  very  certain  that  this  mortgage  was  never  paid  to 
Harris  himself.  Was  the  sheriff  his  agent  in  such  sense  as  that  his 
receipt,  under  the  circumstances,  was  the  receipt  of  Harris  ?  In 
Sims  et  ah,  creditors  of  Rochelle,  v.  Campbell  and  Chambers, 
1  McCord  Ch.y  58,  it  was  held  that  the  sheriff  was  the  agent  of  the 
plaintiff  in  an  execution  for  certain  purposes,  but  he  is  also  the 
agent  of  the  law,  and  the  plaintiff  is  no  further  bound  by  his  acts 
than  as  they  come  within  the  scope  of  his  authority.  In  O'Neall 
v.  Lush,  1  Bail,  220,  the  sheriff  received  a  sum  of  money  from 
a  defendant  in  execution,  taking  his  receipt,  to  be  applied  to  the 
executions  in  his  office.  The  plaintiff's  execution  was  the  oldest, 
and  the  amount  received  was  more  than  sufficient  to  satisfy  it, 
but  the  sheriff  failed  to  apply  the  money,  and  went  out  of  office 
leaving  plaintiff's  execution  open.  Upon  the  question  whether 
the  defendant  was  entitled  to  a  credit,  the  court  said  upon  the 
facts  there  could  be  no  doubt  about  it ;  that  the  sheriff  having 
plaintiff's  execution  in  his  hands,  he  was  clearly  entitled  to 
receive  the  money,  and  having  done  so,  the  defendant  was  dis- 
charged, and  the  plaintiff  should  look  to  the  sheriff  and  his 
sureties. 

Now,  if  the  sheriff  in  the  case  below  had  been  acting  under  an 
execution  of  Harris,  lodged  by  him,  to  make  the  money,  then  in 
receiving  it  by  virtue  of  such  execution  he  would  have  been  the 
agent  of  Harris,  and  of  Harris  alone ;  and  this  act  being  within 
the  pale  of  the  authority  delegated  by  Harris,  would  have  been 
in  substance  the  act  of  Harris.  In  such  case  the  two  cases,  supra, 
would  have  applied.  But  the  proceeding  under  which  the  pro- 
perty here  was  sold,  was  in  the  nature  of  a  creditor's  bill.  It 
was  sold  for  the  benefit  of  all  claimants,  according  to  their 
respective  rights.  The  proceeds  were  in  the  hands  of  the  court 
awaiting  an  order  of  distribution.  While  in  this  condition  the 
gum  in  question  was  lost  by  act  of  an  officer  of  court,  and  before 
the  court  had  determined  finally  as  to  the  application.  Under 
such  a  state  of  facts  it  cannot  be  said  that  the  sheriff  was  the 
agent  of  Harris.  Nor  can  Harris  be  held  responsible  on  account 
of  negligence,  as  there  is  no  testimony  in  that  direction. 

As  to  the  claim  of  the  Wrights.     The  two  latest  cases  on  this 
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subject  are  Adger  $  Co.  v.  Pringle,  11  &  (7.,  527,  and  Johnson 
v.  Clarke,  15  S.  (7.,  72.  In  these  cases  the  doctrine  applied  was 
that  where  a  creditor  takes  an  obligation  of  an  inferior  or  equal 
rank  with  the  old  debt,  whether  it  shall  be  regarded  as  payment 
or  renewal,  is  a  question  of  fact  depending  upon  the  intention  of 
the  parties,  the  burden  of  proof  being  upon  the  debtor.  In  the 
case,  however,  of  Gardner  v.  Rust,  2  Rich.,  608,  it  was  held, 
"that  in  general  the  taking  of  a  higher  security  is  an  extinguish- 
ment of  the  lower,  provided  the  higher  security  is  accepted  as 
satisfaction,  and  if  not  so  accepted,  then  it  is  merely  additional 
or  cumulative  security  for  the  same  debt,"  referring  to  1  Mason, 
505.  And  in  the  absence  of  proof  to  the  contrary,  the  authorities 
seem  to  favor  the  notion  that  the  law  will  imply  the  higher  secu- 
rity was  in  satisfaction  of  the  inferior. 

The  difference  between  the  two  classes  seems  to  be  that  the 
taking  of  an  equal  or  inferior  security  raises  a  question  of  fact, 
with  the  burden  of  proof  on  the  debtor ;  while,  when  a  higher 
security  is  taken,  in  the  absence  of  testimony  to  the  contrary, 
the  law  will  imply  a  payment.  In  the  case  below  a  higher  secu- 
rity was  taken,  to  wit,  sealed  notes  signed  by  Stewart  and  Coate 
in  their  individual  names,  in  the  place  of  promissory  notes  in  the 
name  of  the  firm,  which  last  notes  were  given  up  ;  and  there  was 
an  absence  of  all  testimony  as  to  a  different  intent.  Under  the 
case  of  Gardner  v.  Rust,  supra,  the  law  implies  a  payment,  and 
the  Circuit  judge  having  held  otherwise,  we  think  his  ruling  was 
error. 

The  appeal  of  the  administrator  of  Gilbal  cannot  be  sustained. 
One  creditor  has  no  priority  over  another  in  the  assets  of  their 
debtor,  except  in  cases  of  intestacy,  or  where  he  has  secured  a 
lien.  The  debt  of  Gilbal  did  not  occupy  either  of  these  posi- 
tions as  to  the  assets  of  the  firm  of  Stewart  &  Coate.  Although 
both  of  the  partners  were  dead  as  individuals,  and  intestate,  yet  it 
cannot  be  said  that  the  copartnership  was  intestate.  It  is  by 
special  act  that  debts  of  an  intestate  are  paid  in' a  certain  order ; 
but  this  does  not  apply  to  the  distribution  of  the  assets  of  a  dis- 
solved or  extinct  copartnership.  The  Circuit  judge  ruled  that 
the  judgment  of  Gilbal  should  only  have  preference  in  such  pro- 
perty as  it  covered  with  a  lien.     This,  we  think,  was  correct. 
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It  is  the  judgment  of  this  court  that  the  judgment  below  be 
modified  as  herein,  and  that  the  cade  be  remanded  to  be  enforced 
in  accordance  with  the  principles  herein  announced. 


HAGOOD  v.  RILEY. 


Complaint  was  filed  and  answer  made,  and  nothing  more  was  done  in  the 
cause  by  either  party  for  ten  years,  when  plaintiff  gave  defendant 
notice  that  he  would  press  for  trial  at  the  ensuing  term;  whereupon 
defendant  gave  notice  of  a  motion  to  strike  the  case  from  the  calen- 
dar, on  the  ground  that  the  action  had  abated  by  reason  of  plaintiff's 
laches.  The  Circuit  judge  ruled  that  the  plaintiff  was  out  of  court, 
and  gave  judgment  of  dismissal.  Held,  that  this  ruling  was  erro- 
neous. 

Before  Pressley,  J.,  Barnwell,  April,  1883. 

The  opinion  states  the  case. 

Mr.  Robert  Aldrich,  for  appellant. 

Mr.  John  R.  Bellinger,  contra. 

April  14th,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  Proceedings  were  instituted  in 
April,  1873,  in  the  name  of  the  plaintiff,  late  commissioner  in 
equity  for  Barnwell  county,  to  foreclose  a  mortgage  on  real  estate 
situate  in  said  county.  The  mortgage  was  executed  in  1853, 
and  the  defendant,  Lancaster,  being  in  possession,  as  a  purchaser 
from  an  intermediate  purchaser,  was  made  a  party,  by  service  upon 
him  of  the  summons  and  complaint.  Lancaster  answered  on 
April  25th,  1873. 

The  case  remained  in  this  condition  without  further  proceeding 
until  in  1883,  when  Mr.  Robert  Aldrich,  as  attorney  for  plaintiff 
(Mr.  Hay,  the  attorney  who  instituted  the  proceeding,  having  in 
the  meantime  died),  gave  notice  to  Mr.  Bellinger,  the  attorney  of 
Lancaster,  that  the  case  would  be  pressed  for  trial  at  the  ensuing 
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April  term  of  the  court,  i.  «.,  April,  1883.  Up  to  this  time  no 
attorney  had  been  regularly  substituted  in  the  place  of  Mr.  Hay, 
nor  had  the  case  been  placed  on  any  calendar.  In  response  to 
the  notice,  Mr.  Bellinger  gave  notice  that  he  would  move  at  the 
same  term  to  strike  the  case  from  the  calendar,  on  the  ground 
that  the  action  had  abated  by  reason  of  the  laches  of  the  plain- 
tiff, and  could  only  be  revived  by  supplemental  complaint,  by 
leave  of  the  court  first  had,  &c,  with  notice  also  of  other  motions, 
should  this  fail. 

The  questions  raised  by  these  notices  were  heard  by  Judge 
Pressley,  who  passed  the  following  order:  "It  is  adjudged  that 
the  plaintiff  is  out  of  court,  and  it  is  .therefore  ordered  that  the 
cause  be  stricken  from  the  docket,  with  ten  dollars'  costs  of 
motion."     From  this  order  the  plaintiff  has  appealed. 

In  support  of  the  appeal,  the  appellant  relies  upon  section  276 
of  the  code ;  and  in  opposition,  the  respondent  relies  upon  sub- 
division 4  of  section  296.  It  devolves  upon  us  to  determine  the 
application  of  these  sections  and  their  effect  upon  the  case.  Sec- 
tion 276  provides  that,  "in  all  issues  to  be  tried  by  the  court  or 
a  jury,  the  plaintiff  shall,  at  least  fourteen  days  before  the  court, 
file  in  the  clerk's  office  the  summons  and  complaint  in  the  cause, 
endorsing  thereon  the  nature  of  the  issue  and  the  number  of  the 
docket  upon  which  the  same  shall  be  placed;  and  if  the  plaintiff 
fail  so  to  do,  the  defendant,  seven  days  before  the  court,  may  file 
copies  of  said  papers  with  a  like  endorsement,  and  the  clerk  shall 
thereupon  place  said  cause  upon  its  appropriate  docket,  and  it 
shall  stand  for  trial  without  any  further  notice  of  trial  or  notice 
of  issue."  Subdivision  4  of  section  296  provides  that  "the  court 
may  dismiss  the  complaint  with  costs  in  favor  of  one  or  more 
4  defendants  in  case  of  unreasonable  neglect  on  the  part  of  the 
plaintiff  to  serve  the  summons  on  other  defendants,  or  to  proceed 
in  the  cause  against  the  defendant,  or  defendants,  served." 

Neither  of  these  sections  fixes  the  time  within  which  after 
action  commenced  the  case  shall  be  placed  upon  some  calendar  of 
the  court.  The  first  simply  provides  that  to  have  case  placed  on 
a  calendar  by  the  plaintiff,  he  must,  at  least  fourteen  days  before 
the  court,  file  in  the  clerk's  office  the  summons  and  complaint, 
endorsing  thereon  the  nature  of  the  action  and  the  number  of  the 
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calendar  upon  which  it  is  to  be  docketed ;  and  if  the  plaintiff 
fails  to  do  this,  the  defendant  may  do  it  seven  days  before  the 
court.  But  there  is  no  limit  prescribed  as  to  the  time  within 
which  this  must  be  done,  with  forfeiture  of  the  right  if  not  done. 
The  second  authorizes  the  court  to  dismiss  the  complaint  for 
unreasonable  delay  in  proceeding  with  the  case. 

There  is  nothing  in  either  of  these  sections  which  is  conclusive 
of  the  question  raised  here.  The  Circuit  judge,  in  his  order 
appealed  from,  dismissed  the  complaint  because,  in  his  judgment, 
the  plaintiff  was  out  of  court,  on  account  of  the  delay  in  having 
the  cause  docketed.  There  is  nothing  in  section  276  which 
declares  that  failure  to  docket  within  a  prescribed  time  after 
action  begun  puts  a  party  out  of  court;  on  the  contrary,  that 
section  provides  a  mode  by  which  delay,  if  objected  to  by  either 
party,  may  be  prevented.  Either  party  may  have  the  cause 
docketed  and  the  trial  had  by  pursuing  the  directions  given  in 
this  section.  Nor  does  failure  by  plaintiff  to  proceed  after  docket- 
ing his  cause,  or  after  service  of  summons  on  the  defendant,  of 
necessity  have  this  effect  of  putting  the  plaintiff  out  of  court, 
under  section  296.  That  section  only  provides  that  the  court 
may  dismiss  the  complaint  in  case  of  unreasonable  neglect  to 
have  the  summons  served  on  all  of  the  parties,  or  to  proceed 
against  those  served.  The  Circuit  judge  seems  to  have  based  his 
order  dismissing  the  complaint  upon  the  legal  conclusion  that  the 
plaintiff  was  out  of  court.  Neither  of  the  sections  which  we 
have  considered  sustains  this  conclusion. 

Is  there  any  other  principle  connected  with  the  practice,  either 
old  or  new,  which  may  be  invoked  in  support  of  such  a  conclu- 
sion? The  cases  of  Bennett  v.  Calhoun  Association,  9  Rich. 
Eq.,  166,  and  Jeannerett  v.  Radford,  Rich  Eq.  Cas.,  470,  are 
referred  to  by  counsel  on  both  sides.  At  the  time  these  cases 
were  heard,  certain  acts  were  of  force  intended  to  dispatch  busi- 
ness in  the  Court  of  Chancery,  viz.,  the  acts  of  1784,  1789,  and 
1810.  The  first  act  provided  that  suits  in  that  court  should  be 
finally  decided  within  one  year  after  action  brought,  unless  upon 
cause  shown  the  time  should  be  extended.  The  second  extended 
this  time  to  three  years ;  and  by  the  last  the  court  was  author- 
ized to  continue  causes  for  a  longer  period  than  three  years, 
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by  consent  of  parties,  or  without  their  consent  upon  good  cause 
shown. 

In  the  first  of  these  cases  the  court  said  that  they  were  "well 
satisfied  with  the  observations  of  Chancellor  Harper  [in  the  second 
case,  Jeannerett  v.  Radford],  'that  according  to  uniform  practice 
of  the  court  the  cause  is  not  regarded  as  ipso  facto  out  of  court, 
although  the  directions  [in  the  acts  above]  may  not  have  been 
strictly  observed/  It  is  not  declared  by  the  act  that  if  the  cause 
be  not  decided  within  that  time,  it  shall  be  ipso  facto  at  an  end 
and  out  of  court.  The  law  of  1784  directs  the  cause  to  be  finally 
decided  within  one  year,  unless  for  satisfactory  cause  shown. 
Under  that  act,  a  party  defendant  might  have  had  the  bill  dismissed 
for  want  of  prosecution,  unless  for  satisfactory  cause  shown  to 
the  contrary ;  or  it  would  have  been  in  the  power  of  the  court, 
of  its  own  motion,  and  after  the  cause  was  docketed,  if  the  par- 
ties delayed  their  proceeding,  to  strike  off  the  cause,  or  make 
such  order  as  would  be  a  final  decision ;  or  it  might  refuse  to  pro- 
ceed further  against  the  defendant;  or  might  set  aside  a  decree 
improvidently  entered  against  him.  But  these  directions  of  the 
act  should  be,  and  have  been  always,  construed  to  subserve  the 
purposes  of  justice,  and  not  to  take  advantage  of  inadvertence  or 
misapprehension.  As  is  remarked  by  Chancellor  Harper,  if  such 
motion  be  not  made  by  the  party  defendant,  being  in  court,  this 
may  be  held  evidence  of  consent  on  his  part;  and  it  may  be 
added  that  if  no  order  be  entered  by  the  court,  it  may  be  inferred 
that  the  court  thought  that  the  delay  was  reasonable. " 

These  remarks  are  applicable  to  this  case.  Under  section  276, 
supra,  if  the  defendant  had  desired  to  bring  the  case  to  trial  and 
have  it  ended,  he  might  have  done  so  at  any  time  after  issue 
joined  by  giving  the  seven  days'  notice  as  therein  provided.  Or 
before  the  case  was  placed  on  the  calendar  by  the  plaintiff,  or 
after,  he  might  have  proceeded  under  section  296,  and  moved  to 
dismiss  the  complaint  for  unreasonable  delay.  He  failed  to  adopt 
either  of  these  modes ;  in  fact,  took  no  action  until  he  was  noti- 
fied fourteen  days  before  the  court  by  the  plaintiff  that  the  case 
would  be  pressed  for  trial  at  the  ensuing  term.  He  thereupon 
gave  notice  that  he,  at  the  same  term,  would  move  to  dismiss  for 
unreasonable  delay.     The  Circuit  judge  did  not  pass  upon  the 
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question  of  unreasonable  delay  as  a  ground  for  dismissal ;  but 
seems  to  have  held  that  the  plaintiff  was  out  of  court  as  matter 
of  law.  In  this  we  think  there  was  error;  and  for  that  reason 
the  case  must  be  remanded. 

Whether  the  facts,  when  presented,  will  make  out  a  case  of 
unreasonable,  or,  on  the  other  hand,  of  excusable  delay,  is  a  mat- 
ter for  the  Circuit  judge,  which,  under  section  296,  supra,  he  is 
empowered  to  consider.  All  that  we  decide  is,  that  we  do  not 
regard  that  the  plaintiff  was  ipso  facto  out  of  court  upon  the 
facts  as  they  appear  in  the  "Case"  submitted  to  us. 

It  is  the  judgment  of  this  court  that  the  order  of  the  Circuit 
Court  be  reversed  and  the  case  be  remanded. 


HUGGINS  v.  OLIVER. 


1.  In  action  by  a  purchaser  of  an  intestate's  lands  under  judgment  ob- 
tained against  the  administrator,  such  judgment  is  conclusive  upon 
the  heirs  at  law,  of  their  intestate's  indebtedness,  and  of  all  issues 
involved  in  that  adjudication. 

2.  Under  a  judgment  against  an  administrator,  which  technically  was 
not  in  proper  form,  the  lands  of  the  intestate  were  sold,  and  the  pur- 
chaser brought  action  against  the  heirs  for  a  recovery  of  such  land. 
A  few  days  before  the  trial,  the  plaintiff,  on  ex  parte  application  to 
the  Circuit  judge  at  chambers,  with  consent  of  the  administrator, 
obtained  order  amending  the  judgment  according  to  the  right  of  the 
case.  Held,  that  the  amendment  was  properly  allowed  and  related 
hack  to  the  sale  of  the  land. 

3.  Lands  of  an  intestate  may  be  sold  under  a  judgment  recovered 
against  his  administrator  upon  a  debt  of  the  intestate,  but  if  the 
lands  have  passed  into  the  actual  and  exclusive  possession  of  the 
heirs  before  the  judgment  was  recovered,  they  cannot  be  sold  under 
such  judgment.     Cases  reviewed. 

4.  Partition  is  conclusive  evidence  of  actual  possession  under  a  claim 
of  exclusive  right  asserted  by  the  heirs,  but  it  is  not  the  only  evi- 
dence.    Such  claim  may  be  shown  by  other  facts  and  circumstances. 

5.  A  purchaser  of  the  lands  of  an  intestate  under  judgment  against 
the  administrator,  brought  action  against  the  widow  of  intestate, 
and  the  vendee  of  such  purchaser  recovered  the  possession.  Action 
was  then  brought  by  the  widow  and  other  heirs  of  intestate  against 
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such  vendee  for  the  recovery  of  this  land.  Held,  that  the  widow  was 
estopped  by  the  judgment  had  in  the  action  against  her,  but  that  the 
others  were  not,  they  not  being  parties  or  privies. 

Before  Pressley,  J.,  Marion,  October,  1883. 

This  was  an  action  by  Mary  A.  Huggins  and  others,  heirs  at 
law  of  Neal  C.  Huggins,  against  William  A.  Oliver,  commenced 
September  20,  1881,  for  the  recovery  of  a  tract  of  land. 

The  facts  are  all  stated  in  the  opinion.  The  Cirquit  judge 
charged  the  jury  that  notwithstanding  the  errors  in  the  Elving- 
ton  judgment  and  execution  against  the  administrator,  Rogers, 
the  levy  and  sale  under  them  of  the  lands  of  the  intestate,  Neal 
C.  Huggins,  were  effectual  to  convey  title  to  the  purchaser  against 
his  heirs  at  law,  the  plaintiffs,  and  that  the  said  judgment  and 
execution  had  been  properly  amended;  that  the  lands  in  pos- 
session of  the  plaintiffs  as  heirs  at  law,  although  claimed  and 
used  by  them  as  their  own,  were  subject  to  levy  and  saleunde^a 
judgment  and  execution  against  the  administrator  of  the  estate  of 
their  ancestor  obtained  in  an  action  to  which  said  heirs  were  not 
made  parties,  and  of  which  they  had  no  notice ;  that  the  plaintiffs, 
as  heirs  at  law,  were  estopped  from  setting  up  title  against  the 
purchaser  at  such  sale,  and  that  no  length  of  possession  by  them 
would  enable  them  to  hold  or  claim  title  to  the  said  land  by 
reason  of  the  statute  of  limitations  against  the  defendant  in  this 
case ;  that  heirs  at  law  can  never  hold  adversely  against  creditors 
of  ancestor  until  partition,  and  that  the  separate  possession  of  a 
part  of  the  land  by  one  of  the  plaintiffs,  N.  C.  Huggins,  as  his 
share  of  same,  amounted  to  nothing,  because  the  defendant  was 
not  in  possession  of  that  part  of  the  land. 

The  jury  under  this  charge  found  a  verdict  for  the  defendant, 
and  the  plaintiffs  appealed. 

Messrs.  Blue  $  Walsh,  for  appellants. 

The  judgment  in  JSlvington  v.  Rogers,  administrator,  was 
against  Rogers  individually  and  did  not  authorize  an  execution 
against  the  property  of  the  intestate.  2  Strob.,  3  ;  8  Rich.,  345 ; 
16  S.  (?.,  64.     The  execution  was  directed  against  Rogers  indi- 
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vidually,  and  could  not  be  levied  on  property  of  intestate.  Freem. 
Exec,  §  43,  and  authorities  supra.  The  defects  in  this  judg- 
ment were  more  than  mere  irregularities,  and  the  order  of  the 
Circuit  judge  amending  the  same  not  having  been  made  upon  the 
motion  of  a  party  to  the  proceedings  in  which  it  was  recovered, 
within  a  reasonable  time  and  before  it  was  satisfied,  was  without 
authority  of  law  and  too  late  to  affect  the  title  of  the  plaintiffs. 
16  S.  C,  64 ;  1  Mill  Con.  R.,  133;  1  Hill,  167,  209.  Heirs 
in  possession  of  descended  real  estate  for  the  statutory  period  may 
claim  title  by  virtue  of  the  statute  of  limitations  against  a  pur- 
chaser at  sheriff's  sale  under  a  judgment  and  execution  against 
an  executor  or  administrator.  2  Bay,  156,  339 ;  Rice  Eq.,  373 ; 
Speer  Eq.,  250.  The  statute  applies  to  an  action  against  heirs 
and  devisees  to  subject  real  estate  in  their  possession  to  a  debt  of 
their  ancestor  or  devisor.  Bail.  Eq.,  437 ;  Bice  Eq.,  387 ;  9 
S.  C,  430 ;  and  also  to  actions  against  legatees  to  subject  per- 
sonalty in  their  hands  to  the  payment  of  debts.  2  Hill,  522 ;  2 
HiU  Ck.,  496;  BaU.  Eq.,  487 ;  9  S.  C,  430.  Heirs  in  posses- 
sion are  not  bound  by  a  judgment  against  an  administrator.  2 
Hill  Ch.,  257;  Speer  Eq.,  250;  9  S.  C,  430;  19  Id.,  160. 
Lands  in  the  actual  and  exclusive  possession  of  heirs  are  not  sub- 
ject to  levy  and  sale  under  a  judgment  and  execution  against  an 
administrator.     2  Hill,  579 ;  Speer  Eq.,  250. 

Messrs.  W.  W.  Harttee  and  C.  A.  Woods,  contra. 

It  matters  not  to  whom  the  dower  was  released,  and  the  widow 
of  N.  C.  Huggins  has  never  claimed  it,  and  there  was  no  bar  to 
a  recovery  on  the  note  for  the  purchase  money.  The  judgment 
was  simply  an  adjudication  of  the  issues  and  was  against  Rogers 
as  administrator,  as  in  1  Brev.,  289,  which  was  a  case  like  this. 
There  was  no  defence  to  the  action.  See  6  S.  C,  356.  The 
fifth  exception  raises  a  point  that  has  been  settled  for  eighty 
years.  6  S.  C,  356.  In  the  cases  cited  contra,  the  actions  were 
against  the  heirs,  or  there  were  other  circumstances  varying  the 
case.  See  cases  cited  in  6  S.  C,  356.  There  was  no  partition  here 
to  show  exclusive  possession.  4  McCord,  128.  There  was  not 
ten  years  from  Rogers'  purchase  until  the  plaintiffs  were  ousted. 


Digitized  by 


Google 


150  Huggins  v.  Oliver. 


Opinion  of  the  Court.  [21  S.  C. 


April  14th,  1884.     The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McIver.  The  tract  of  land,  which  is  the  sub- 
ject matter  of  controversy  in  this  action,  formerly  belonged  to* 
Giles  Elvington,  who,  on  September  1,  1860,  sold  and  conveyed 
the  same  to  Neal  C.  Huggins,  who  immediately  went  into  posses- 
sion and  held  the  same  until  August,  1864,  when  he  died  intes- 
tate, leaving  as  his  heirs  at  law  his  widow  and  children,  who  are 
the  plaintiffs  in  this  action.  Subsequently  to  Huggins"  death  said 
Elvington  recovered  a  judgment  against  Robert  R.  Rogers,  as 
administrator,  on  a  note  of  Neal  C.  Huggins,  payable  on  January 
1,  1862,  to  said  Elvington  for  $586,  uwhen  Ann  Eliza  Elving- 
ton assigns  her  dower,  and  not  until  then,"  the  declaration  alleg- 
ing "that  Ann  Eliza  Elvington,  wife  of  Giles  Elvington,  did 
renounce  her  dower  as  required  by  the  terms  of  said  note."  The 
judgment  was  signed  and  the  execution  lodged  on  December  10, 
1869.  The  informalities  in  this  judgment  and  execution  are  set 
out  in  the  "Case,"  but  need  not  be  stated  here. 

Under  this  execution  the  land  in  dispute  was  levied  on  by  the 
sheriff  and  sold  in  September,  1870,  at  which  sale  one  Barfield 
Rogers  become  the  purchaser,  and  after  receiving  titles  he 
brought  an  action  against  the  widow  alone,  one  of  the  plaintiffs 
in  this  action,  to  recover  possession,  in  which  he  recovered  judg- 
ment against  her  and  issued  his  writ  of  habere  facias  posses- 
sionem, but  he  does  not  seem  to  have  taken  any  steps  towards 
enforcing  the  same.  Subsequently  the  land  was  sold  by  the 
sheriff  under  an  execution  against  said  Barfield  Rogers  and 
bought  by  one  Clawson  T.  Page,  who  received  titles  from  the 
sheriff  and  an  assignment  from  said  Barfield  Rogers  of  the  said 
writ  of  habere  facias  possessionem,  under  which  the  plaintiffs, 
who  had  been  in  possession  ever  since  the  death  of  Neal  C.  Hug- 
gins, were  ejected  by  the  sheriff  on  December  30,  1879.  The 
said  Page  afterwards  conveyed  a  portion  of  the  said  tract  of  laad 
to  the  defendant,  of  which  he  is  now  in  possession. 

It  also  appeared  in  evidence  on  the  trial  that  one  of  the  plain- 
tiffs, H.  J.  Huggins,  "with  the  consent  of  all  the  others,  went 
into  possession  of  a  portion  of  the  land,  and  held  and  cultivated 
the  same  for  more  than  ten  years  before  they  were  all  ejected  by 
the  sheriff,  and  that  said  portion  of  said  land  so  held  by  H.  J. 
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Huggins  was  regarded  by  them  at  the  time  as  his  fair  share  of 
the  whole ;"  but  the  land  so  held  by  H.  J.  Huggins  was  not 
embraced  in  that  portion  of  the  tract  of  which  the  defendant  is  in 
possession.  It  also  appeared  that  H.  J.  Huggins  had,  on  Decem- 
ber 24,  1879,  signed  a  written  lease,  acknowledging  tenancy  to 
Clawson  T.  Page,  and  agreeing  to  surrender  possession  to  said 
Page  on  or  before  March  20,  1880,  about  which  time  he  did  sur- 
render possession  to  Page. 

The  defendant  at  the  trial  introduced  an  order  made  at  cham- 
bers a  few  days  before  the  trial  amending  the  judgment  in  the 
case  of  Eloington  v.  Rogers,  as  administrator  of  Neal  0.  Hug- 
gins,  which  order  was  made  without  notice  to  the  plaintiffs  herein, 
but  with  the  consent  of  the  administrator,  Rogers. 

The  plaintiffs  proposed  to  offer  testimony  showing  that  the  note 
upon  which  the  judgment  in  favor  of  Eloington  v.  Rogers,  ad- 
ministrator of  Neal  (7.  Huggins,  was  based,. was  given  for  the  bal- 
ance due  on  the  purchase  money  of  the  land ;  that  it  was  not 
payable  until  the  dower  was  renounced,  which  had  never  been 
done,  and  that  the  note  had  in  fact  been  paid  by  Neal  C.  Hug- 
gins. The  Circuit  judge  rejected  the  proposed  testimony,  "hold- 
ing that  the  Elvington  judgment  against  the  administrator  of 
Huggins  could  not  be  thus  impeached ;  that  the  sale  under  it  was 
effectual  to  convey  title  to  the  purchaser  under  whom  defendant 
claims,  and  that  plaintiffs  were  estopped  from  setting  up  title  in 
themselves  against  him." 

Various  propositions  were  presented  by  the  plaintiffs  as  embody- 
ing the  law  applicable  to  the  case,  but  as  they  were  not  all  made 
the  basis  of  exceptions  to  the  rulings  of  the  Circuit  judge,  it  is 
not  necessary  to  set  them  out  here ;  but  it  will  be  sufficient  to 
state  the  exceptions  which  present  the  only  questions  which  are 
before  us  for  decision.     The  exceptions  are  as  follows : 

1.  "Because  his  honor  erred  in  ruling  that  notwithstanding  the 
fact  the  note  on  which  the  judgment  against  the  administrator 
was  obtained,  was,  on  its  face,  payable  only  after  the  wife  of 
payee  should  relinquish  her  dower,  and  the  relinquishment  was  in 
feet  made  to  widow  of  intestate,  drawer  of  said  note,  the  pur- 
chaser had  a  good  title  against  the  heirs  of  intestate. 

2.  "Because  his  honor  erred  in  ruling  that  the  judgment  hav- 
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ing  been  entered  against  the  administrator  as  such,  and  not 
against  the  property  of  intestate,  a  Bale  under  it  was  effectual  to 
convey  title  to  the  purchaser,  and  plaintiffs  were  estopped  thereby 
from  setting  up  title  in  themselves. 

3.  "Because  his  honor  erred  in  holding  that  the  judgment  was 
properly  amended  at  the  trial  term  of  this  action  by  consent  of 
administrator,  and  without  notice  to  the  plaintiffs. 

4.  "Because  his  honor  erred  in  ruling  out  testimony  offered  by 
plaintiffs,  tending  to  show  that  the  note  on  which  the  judgment 
was  obtained  had,  in  fact,  been  paid  before  action  brought  upon 
the  same. 

5.  "Because  his  honor  erred  in  charging  the  jury  that  lands 
in  possession  of  heirs  at  law,  claimed  and  used  by  them  as  their 
own,  could  legally  be  levied  upon  and  sold  under  a  judgment 
and  execution  against  an  administrator,  they,  the  heirs,  not  being 
parties  to  nor  having  notice  of  the  proceedings  instituted  to  obtain 
such  judgment. 

6.  "Because  his  honor  erred  in  charging  the  jury  that  no 
length  of  possession  by  heirs  at  law  would  enable  them  to  hold 
or  claim  title  to  lands  by  reason  of  the  statute  of  limitations 
against  a  purchaser  at  sheriff's  sale  under  a  judgment  and  execu- 
tion against  an  administrator,  on  a  debt  due  by  the  ancestor  and 
intestate." 

The  questions  made  by  these  exceptions  may  be  stated  as  fol- 
lows: 1.  Was  there  error  in  excluding  the  testimony  proposed  by 
plaintiffs  for  the  purpose  of  showing  that  Elvington  was  not  enti- 
tled to  recover  in  the  action  against  Rogers  as  administrator  of  Neal 
C.  Huggins,  by  reason  of  the  fact  that  the  dower  of  his  wife  had 
not  been  properly  renounced,  or  by  reason  of  the  fact  that  the 
note  had  been  paid  by  N.  C.  Huggins  in  his  life-time  ?  2.  As 
to  the  effect  of  the  informality  in  the  judgment  and  execution  under 
which  the  land  was  sold,  and  the  subsequent  amendment  thereof? 
3.  Was  there  error  in  the  charge  of  the  judge  respecting  the 
rights  of  a  purchaser  at  sheriff 's  sale,  under  an  execution  against 
an  administrator  of  an  intestate,  of  lands  in  the  possession  of 
the  heirs  of  such  intestate  as  against  said  heirs  ? 

We  do  not  think  that  there  was  any  error  in  excluding  the  tes- 
timony proposed  to  be  offered  by  the  plaintiffs  for  the  purpose  of 
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showing  that  Elvington  was  not  entitled  to  recover  in  his  action 
against  the  administrator  of  the  intestate,  Neal  G.  Huggins.  The 
issues  proposed  to  be  raised  by  such  testimony  were  concluded  by 
the  judgment  in  that  action.  If  there  was  any  valid  defence  to 
the  note  sued  upon,  it  was  the  duty  of  the  administrator  to  inter- 
pose such  defence,  and  if  he  culpably  neglected  such  duty,  he 
may  be  liable  to  the  parties  interested,  but  the  plaintiff  in  that 
action  cannot  thereby  be  deprived  of  any  rights  which  he 
acquired  by  such  judgment,  one  of  which  was  the  right  to  sell 
under  such  judgment  the  lands  of  his  intestate  debtor,  unless 
they  had  been  partitioned  amongst  his  heirs,  or  had  otherwise 
gone  into  their  exclusive  possession.  To  that  action  the  heirs 
were  neither  necessary  nor  proper  parties,  and  the  administrator 
being  the  only  necessary  and  proper  party,  all  the  issues  which 
arose,  or  could  have  been  presented  in  that  action,  are  concluded 
by  the  judgment  therein.  Fraxer  $  Dill  v.  City  Council  of 
Charleston,  19  S.  C,  384. 

It  will  be  observed  that  the  question  presented  here  is  not  like 
that  in  Wilson  v.  Kelly,  19  S.  C,  160,  where  a  creditor  under  a 
proceeding  to  marshal  assets  is  called  in  to  prove  his  demand, 
and  presents  it  in  the  form  of  a  judgment  recovered  in  an  action 
to  foreclose  a  mortgage  of  real  estate,  to  which  the  heirs  were  not, 
but  could  have  been,  made  parties ;  nor  is  it  a  case  in  which  a 
creditor  is  seeking  to  subject  lands  in  th£  hands  of  the  heirs  to 
the  payment  of  the  debts  of  the  ancestor,  as  in  Gillilland  $ 
Howell  v.  Caldwell,  1  S.  C,  194,  in  both  of  which  cases  the 
heirs  would  have  the  right  to  contest  the  validity  of  the  debt  upon 
which  the  judgment  was  recovered  against  the  administrator. 
Here  the  question  is  as  to  the  validity  of  a  sale  of  the  land  of  an 
intestate  under  a  judgment  recovered  against  his  administrator  in 
an  action  to  which  the  heirs  were  neither  necessary  nor  proper 
parties,  and  in  such  a  case,  following,  as  we  are  bound  to  do,  the 
long  line  of  authorities  from  D%  Vrphey  v.  Nelson,  1  Brev.,  289, 
decided  in  1803,  down  to  Rogers  v.  Huggins,  6  S.  C,  356, 
decided  in  1874,  we  must  hold  that  such  a  judgment  is  conclusive 
of  all  issues  which  were  or  might  have  been  raised  in  the  action 
in  which  it  was  recovered ;  and  as  the  issues  proposed  to  be 
raised  by  the  testimony  which  was  excluded  were  of  that  class 
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manifestly,  it  is  quite  clear  that  there  was  no  error  in  excluding 
the  proposed  testimony. 

Our  next  inquiry  is  as  to  the  effect  of  the  irregularities  in  the 
judgment  and  execution  and  of  the  subsequent  amendment 
thereof.  It  appears  from  a  certified  copy  of  the  judgment  intro- 
duced at  the  argument  here,  by  consent,  that  the  judgment  was  in 
favor  of  Giles  Elvington  and  against  UR.  R.  Rogers,  administra- 
tor of  all  and  singular  the  goods  and  chattels,  rights  and  credits, 
which  were  of  Neal  C.  Huggins,  deceased,  the  defendant,"  and 
the  ideo  consideratum  est  is,  "that  the  said  plaintiff  do  recover 
against  the  said  defendant  the  damages  so  found  as  aforesaid,  and 
also  seventy-five  dollars  for  his  costs,  &c.,  which  said  damages, 
costs,  and  charges  in  the  whole  amount  to  seven  hundred  and  eighty- 
five  dollars  and  twenty-two  cents,  to  be  levied  of  the  goods  and 
chattels,  lands,  tenements,  hereditaments  and  other  real  estate 
which  were  of  Neal  C.  Huggins,  deceased,  in  the  hands,  posses- 
sion, and  control  of  the  defendant,  R.  R.  Rogers,  the  administra- 
tor, or  otherwise."  And  the  order  to  amend  was  that  the  follow- 
ing words  be  inserted  in  the  judgment,  viz. :  "  To  be  levied  of  the 
goods,  chattels,  lands,  tenements,  and  real  estate  which  were  of 
Neal  C.  Huggins,  deceased,  in  the  hands,  possession,  and  control 
of  the  defendant,  R.  R.  Rogers,  his  administrator,  or  otherwise," 
which  words,  substantially,  seem  already  to  have  been  embraced  in 
the  judgment. 

It  also  appears  from  a  certified  copy  of  the  execution,  which 
was  likewise  presented  by  consent  at  the  argument  here,  that  the 
sheriff  was  therein  commanded,  "that  of  the  goods,  chattels, 
houses,  and  lands,  and  other  hereditaments  and  real  estates  of 
Robert  R.  Rogers,  administrator  of  all  and  singular  the  goods 
and  chattels,  rights  and  credits  which  were  of  Neal  C.  Huggins, 
the  defendant,  you  cause  to  be  levied  the  sum  of  seven  hundred 
and  eighty-five  dollars  and  twenty-two  cents,  *  *  *  if  he 
have  so  much  of  the  goods  and  chattels,  houses,  lands,  and  other 
hereditaments  and  real  estates  of  the  said  Neal  C.  Huggins,  in  his 
hands  to  be  administered,  or  if  he  have  not,  then  you  cause  the 
said  debt,  damages,  costs,  and  charges  to  be  levied  of  the  proper 
goods  and  chattels,  houses,  lands,  and  other  hereditaments  of  the 
said  Robert  R.  Rogers." 
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The  plaintiffs  contend  that  the  defects  in  the  judgment  and 
execution  amounted  to  more  than  mere  irregularities  and  made 
them  void,  or  at  least  that  they  furnished  no  sufficient  authority 
for  the  sale  of  the  land  of  the  intestate ;  and  that  the  order  of 
the  Circuit  judge  granting  leave  to  amend,  not  having  been  made 
upon  the  motion  of  a  party  to  the  action  in  which  the  judgment 
was  recovered,  within  a  reasonable  time,  was  without  authority  of 
law,  and  too  late  to  affect  the  title  to  the  land  sold  under  such 
judgment.  We  think  the  following  authorities  show  that  these 
positions  cannot  be  maintained  :  D'  Urphey  v.  Nelson,  1  Brcv., 
289;  Hubbell  v.  Fogartie,  1  Hill,  167;  Giles  v.  Pratt,  Ibid, 
239,  recognized  as  late  as  1866  in  Ashmore  v.  Charles,  14  Rick., 
65.  In  D'  Urphey  v.  Nelson,  an  amendment  similar  to  the  one 
made  in  this  case  was  suggested  by  the  court  itself  in  the  opinion 
granting  a  new  trial.  And  in  Giles  v.  Pratt  a  similar  amend- 
ment was  allowed  at  the  trial  term  of  the  action  brought  by  the 
purchaser  at  sheriff's  sale  to  recover  the  land  twelve  years  after 
the  judgment  was  recovered,  and  upwards  of  eleven  years  after 
the  sheriff's  sale,  the  judgment  having  been  recovered  in  Octo- 
ber, 1820,  the  sheriff's  deed  being  dated  April  14,  1821,  and  the 
trial  having  taken  place  at  fall  term,  1832.  As  is  said  in  Hub- 
bell  v.  Fogartie :  "It  is  every  day's  practice  to  permit  judgments 
and  executions  to  be  amended  according  to  the  right  of  the  case, 
even  after  a  sale  under  execution  ;"  and  these  remarks  are  sub- 
stantially repeated  in  Chiles  v.  Pratt. 

The  authorities  relied  on  by  the  plaintiffs  do  not  sustain  their 
position.  Tobin  v.  Addison,  2  Strob.,  3,  was  an  action  of  tres- 
pass for  seizing  a  bale  of  cotton  belonging  to  the  plaintiff  under 
an  execution  issued  by  a  magistrate  to  enforce  a  judgment  ren- 
dered by  him  in  favor  of  one  Sauls  against  "Jabez  G.  Brown, 
guardian  of  Miss  Owens,"  the  execution  commanding  the  levy 
of  the  goods  and  chattels  of  Miss  Owens.  The  court  held  that 
the  execution  was  void  and  altogether  unauthorized  by  the  judg- 
ment; that  Miss  Owens  could  not  be  made  liable  without  the 
service  of  summons  upon  her,  and  her  appearance  by  guardian, 
neither  of  which  was  done;  and  that  the  debt,  though  contracted 
for  blacksmith  work  done  on  the  plantation,  was  not  her  debt, 
but  the  debt  of  her  guardian,  with  whom  the  contract  had  been 
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made.  It  is  manifest  that  this  case,  in  which  the  court  had  never 
acquired  jurisdiction  of  the  person  of  the  party  against  whom  the 
execution  was  issued,  differs  very  materially  from  the  case  under 
consideration.. 

In  Beazley  v.  Dunn,  8  Mich.,  345,  the  action  was  trover  to 
recover  damages  for  the  conversion  of  a  mule,  the  property  of 
the  plaintiff.  It  seems  that  the  plaintiff,  as  administrator  of 
Youngblood,  had  been  sued  before  a  magistrate  in  two  cases,  on 
debts  contracted  by  his  intestate,  and  judgments  were  recovered 
against  him.  Upon  thesejudgments  the  magistrate  issued  exe- 
cutions, in  which  the  plaintiff  was  styled  "administrator,"  and 
under  these  executions  the  defendant,  a  constable,  sold  the  mule 
in  controversy.  The  court  said  that  the  only  question  in  the  case 
was  whether  the  executions  had  been  issued  in  conformity  with 
the  judgments;  and  as  they  were  not,  the  court  held  that  the 
executions  furnished  no  authority  for  making  the  levy  or  sale. 
In  that  case  no  question  as  to  the  right  to  amend  was  raised,  and 
nothing  was  said  about  it. 

So,  too,  in  Small  v.  Small,  16  S.  (7.,  64,  no  question  as  to  the 
right  to  amend  was  raised,  and  in  that  case  stress  was  laid  upon 
the  fact  that  it  did  not  appear  from  the  proceedings  that  Mary 
Small,  under  whose  judgment  the  land  in  question  had  been  sold, 
had  sought  to  obtain  a  judgment  which  would  bind  the  estate  of 
her  deceased  husband.  In  that  case  the  language  of  the  court  is 
as  follows:  "Her  complaint  was  against  the  conduct  of  the  execu- 
tors. The  character  of  her  cause  of  action  would  seem  to  indi- 
cate that  her  purpose  was  to  obtain  precisely  such  a  judgment  as 
was  rendered  against  Uriah  Small  and  John  S.  Small  as  indi- 
viduals ;  but  be  that  as  it  may,  she  cannot  claim  want  of  notice 
as  an  innocent  purchaser.  She  was  the  plaintiff  in  execution, 
and  is  fairly  chargeable  with  knowledge  of  the  terms  of  her  own 
process.0 

The  case  of  Mooney  v.  Welsh,  1  Mill  Con.  iJ.,  183,  does  not 
decide  that  five  years  would  be  a  bar  to  a  motion  to  amend. 
Judge  Cheves,  in  delivering  the  opinion  of  the  court,  simply  sug- 
gests that  period,  in  analogy  to  the  period  then  fixed  by  law  as  a 
statutory  bar  to  an  action  to  recover  real  estate,  but  expressly 
says  that  nothing  is  intended  to  be  decided  as  to  that  point. 
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There  is  a  case — Surtell  ads.  Brailsford,  2  Bay.,  333 — which 
holds  that  a  motion  to  set  aside  a  judgment,  after  the  lapse  of 
twelve  years  from  its  entry,  will  not  be  entertained.  But  setting 
aside  a  judgment  is  a  very  different  thing  from  amending  it  so  as 
to  conform  to  the  real  facts  as  presented  in  the  record  and  to 
effect  substantial  justice;  and,  as  we  have  seen,  in  the  case  of 
Chiles  v.  Pratt,  supra,  the  court  did  grant  an  order  to  amend  a 
judgment  twelve  years  after  it  had  been  entered,  under  almost 
the  identical  circumstances  presented  by  this  case. 

The  only  remaining  inquiry  is,  assuming  that  the  judgment 
and  execution  were  in  proper  form,  and  that  the  sale  was  in  other 
respects  legal,  did  it  divest  the  title  of  the  heirs  at  law  of  Neal 
C.  Huggins,  who  were  in  possession  at  the  time  the  sale  took 
place?  There  can  be  no  doubt  that  ever  since  the  case  of 
D9  Urphey  v.  Nelson,  1  Brev.,  289,  it  has  been  uniformly  held  in 
this  state  that  the  lands  of  an  intestate  may  be  sold  under  a  judg- 
ment recovered  against  the  administrator,  upon  a  debt  of  the 
intestate,  although  the  heirs,  to  whom  the  title  of  the  land  had 
descended,  were  not  parties  to  the  action  in  which  such  judgment 
was  recovered.  In  that  case,  however,  nothing  but  the  general 
proposition  above  stated  was  decided,  and  the  facts  of  the  case 
did  not  call  for  the  statement  of  any  qualification  or  exception  to 
the  general  rule.  In  that  case  it  did  not  appear  that  the  heir 
had  ever  been  in  possession  of  the  land,  and  the  presumption  is 
that  he  certainly  was  not  in  possession  at  the  time  of  the  sale 
under  the  judgment;  because  the  action  was  brought  by  the  heir 
to  recover  possession  from  the  purchaser  at  the  sheriff's  sale,  and 
if  he  had  been  in,  possession  at  the  time  of  such  sale,  and  desired 
to  contest  the  right  of  such  purchaser,  the  action  would  have  been 
brought  against,  instead  of  being  brought  by,  the  heir.  So,  too, 
in  the  case  of  Martin  v.  Latta,  4  McCord,  128,  it  did  not  appear 
that  the  heirs  had  ever  been  in  possession,  and  in  fact  the  court, 
while  recognizing  the  decision  in  2>'  Urphey  v.  Nelson,  seemed  to 
consider  that  the  only  question  in  the  case  was  whether  the  fact 
that  there  was  sufficient  personal  property  to  pay  the  debts  would 
take  the  case  out  of  the  general  rule. 

In  Jones  v.  Wightman,  2  Hill,  579,  the  court  was  for  the  first 
time  called  upon  to  consider  whether  there  were  any  qualifications 
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or  exceptions  to  the  general  rule  laid  down  in  D%  Urphey  v.  Nel- 
8on,  and  it  was  there  held  that  after  the  lands  had  been  parti- 
tioned, and  those  of  the  heirs  to  whom  they  had  been  allotted 
had  sold  them  to  a  third  person,  such  lands  could  not  be  sold 
under  a  judgment  recovered  against  the  executors,  after  such  par- 
tition was  made.  In  Bird  v.  Home,  Speer  Uq.y  250,  the  court 
went  a  step  further,  and  held  that  where  the  heirs  had  been  in 
the  exclusive  possession  of  the  lands  of  an  intestate,  and  had 
exercised  acts  of  ownership  over  them,  the  same  are  not  liable  to 
levy  and  sale  under  an  execution  against  the  administrator,  not- 
withstanding the  fact  that  no  regular  partition  had  been  made. 

The  facts  of  this  case  are  important  in  the  consideration  of  the 
question  decided  by  it,  and  will  therefore  be  briefly  stated.  The 
intestate  died  in  1828,  and  his  administrator  leased  the  land  for 
two  years,  receiving  the  rent.  In  1830  the  heirs  took  possession, 
and  held  the  same  until  the  winter,  or  spring,  of  1842,  some- 
times occupying  it  themselves,  and  at  other  times  renting  it  out. 
In  January,  1842,  the  widow  of  intestate  applied  to  the  ordinary 
to  have  partition  made,  and  when  the  parties  met  at  the  ordinary's 
office  for  the  purpose,  the  defendant,  who  was  a  joint  owner  of 
the  land  in  question  with  the  intestate,  claimed  the  whole  of  it 
under  the  terms  of  some  contract  with  intestate.  This  seems  to 
have  broken  up  the  attempt  then  made  for  partition,  and  in 
April,  1842,  the  interest  of  the  intestate  was  levied  on  and  sold, 
under  a  judgment  recovered  by  the  defendant,  on  December  17, 
1832,  in  an  action  against  the  administrator  on  a  note  of  intes- 
tate, which  was  barred  by  the  statute  of  limitations  before  the 
action  was  commenced.  There  was,  however,  another  judgment 
against  the  intestate  in  favor  of  one  Dobbin,  recovered  in  1828, 
upon  which,  however,  there  does  not  seem  to  have  been  any  exe- 
cution having  active  energy.  At  the  sheriff's  sale  the  defendant 
became  the  purchaser,  and  took  a  deed  from  the  sheriff  in  April, 
1842.  The  bill  was  then  filed  for  partition,  which  was  resisted 
by  the  defendant  upon  the  ground  that  the  title  of  complainants 
as  heirs  at  law  of  the  intestate  was  divested  by  the  sheriff's  sale, 
and  that  under  that  sale  he  had  an  absolute  estate  in  the  entire 
premises.  Chancellor  Dunk  in,  on  Circuit,  held  that  the  exclu- 
sive possession  by  the  heirs  for  such  a  length  of  time,  even  though 
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there  had  been  no  actual  partition,  was  sufficient  to  defeat  the 
right  of  a  creditor  to  sell  the  land  under  the  judgment  against 
the  administrator,  and  he  therefore  ordered  the  sheriff's  sale  set 
aside  and  a  writ  of  partition  to  issue.  On  appeal,  the  same 
Chancellor  delivered  the  opinion  of  the  court,  and  after  saying 
that  the  court  concurred  in  the  Circuit  decree,  added  that  the 
cause  of  action  upon  which  the  judgment  was  recovered  being 
barred  by  the  statute  of  limitations,  it  was  the  duty  of  the  admin- 
istrator to  have  pleaded  the  statute,  and  it  constituted  no  claim 
against  the  heirs. 

The  last  case  is  Rogers  v.  Huggins,  6  S.  C,  356,  in  which  it 
-was  held  that  the  mere  fact  that  the  heirs  of  an  intestate  were  in 
possession  of  the  land  would  not  defeat  the  right  of  a  creditor  to 
have  the  same  sold  under  a  judgment  obtained  against  the  admin- 
istrator upon  a  debt  of  the  intestate. 

It  seems  to  us  that  the  rule  to  be  deduced  from  the  foregoing 
cases  is  this:  that  while,  as  a  general  proposition,  it  is  true  that 
lands  of  an  intestate  may  be  sold  under  a  judgment  recovered 
against  the  administrator  upon  a  debt  of  the  intestate,  yet,  if  the 
lands  have  passed  into  the  actual  and  exclusive  possession  of  the 
heirs  before  the  judgment  has  been  recovered,  and  before  any 
lien  has  thus  been  fixed  upon  them,  they  can  no  longer  be  sold 
under  such  judgment,  and  can  only  be  reached  by  the  usual  pro- 
ceeding to  subject  real  estate  in  the  hands  of  the  heir  to  the  pay- 
ment of  the  debts  of  the  ancestor,  to  which  proceeding  the  heir 
would,  of  course,  be  a  necessary  party.  Without  this  qualifica- 
tion of  the  general  rule  stated  in  D'  Urphey  v.  Nelson,  it  would 
be  impossible  to  reconcile  the  various  decisions  to  which  we  have 
referred,  but  with  it  the  cases  may  all  be  harmonized.  Certainly, 
after  partition,  lands  of  the  intestate  cannot  be  sold  under  a 
judgment  against  the  administrator,  as  seems  to  be  conceded  in 
Rogers  v.  Huggins,  which  has  gone  further  than  any  other  case. 

But  it  is  manifest  from  the  reasoning  of  O'Neall,  J.,  in  Jones 
t.  Wightman,  and  Dunkin,  Ch.,  in  Bird  v.  Home,  that  there  is 
no  inherent  virtue  or  efficacy  in  the  fact  of  partition,  but  that 
fact  simply  affords  conclusive  evidence  of  the  further  fact  that  the 
heirs  have  taken  and  asserted  their  right  to  the  exclusive  posses- 
sion of  the  lands,  without  regard  to  the  claims  of  creditors  or  any 
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supposed  rights  of  the  administrator  to  subject  the  lands  to  the 
payment  of  debts.  If  it  were  otherwise,  then  the  case  of  a 
single  heir,  where  partition  is  impossible,  would  be  indeed  an 
unfortunate  one;  but  as  Chancellor  Dunkin  well  says:  ''Parti- 
tion can  give  no  right  to  several  heirs  which  a  single  heir  would 
not  have  without  partition.' '  The  language  of  Judge  O'Neall, 
that  if  the  lands  "are  not  in  the  exclusive,  actual  possession  of 
the  heir  entitled  to  them,  they  would  also  be  liable  to  execution 
on  a  judgment  recovered  against  the  executors  or  administrators," 
shows  that  he  did  not  regard  the  fact  of  partition  as  necessary. 

The  real  inquiry  is  one  of  fact.  Does  the  evidence  show  that, 
before  the  judgment  was  recovered  and  the  lien  fixed  upon  the 
land,  the  heirs  had  taken  actual  possession  under  a  claim  of  exclu- 
sive right?  This  may  be  shown  not  only  by  proof  of  actual  par- 
tition, but  also  by  other  facts  and  circumstances.  For  example, 
in  this  very  case,  if  the  jury  believed  that,  before  the  judgment 
was  recovered,  the  heirs  had  undertaken  to  make  a  partial  parti- 
tion by  setting  off*  to  one  of  them,  H.  J.  Huggins,  such  a  portion 
as  was  regarded  his  full  share  of  the  whole,  this  would  constitute 
strong  evidence  that  they  then  asserted  an  exclusive  right  to  the 
land,  without  regard  to  the  claims  of  creditors  or  any  right  of 
the  administrator  to  subject  it  to  the  payment  of  debts.  The 
fact  that  the  defendant  is  not  in  possession  of  the  particular  por- 
tion allotted  to  H.  J.  Huggins,  could  not  affect  the  question  as 
to  whether  such  partial  partition  furnished  sufficient  evidence 
that  the  heirs  then  asserted  their  exclusive  right  to  the  lands  of 
their  ancestor.  We  think,  therefore,  that  the  fifth  ground  of 
appeal  is  well  taken.  But  if  the  judgment  was  recovered  and  a 
lien  thereby  fixed  upon  the  lands,  before  they  passed  into  the 
actual  and  exclusive  possession  of  the  heirs,  such  lien  would 
follow  the  lands  when  they  so  passed  into  the  hands  of  the  heirs, 
and  could  be  enforced  against  them,  unless  the  heirs  have  had 
possession  for  a  sufficient  length  of  time  to  protect  them,  under 
the  decisions  in  McRaa  v.  Smithy  2  Bay^  3&9 ;  Lamar  v.  Ray- 
8or,  7  Rich.,  509. 

The  plaintiffs  not  having  made  the  refusal  of  the  Circuit  judge 
to  charge  the  second  proposition  submitted  by  them  the  basis  of 
any  of  their  exceptions  or  grounds  of  appeal,  the  question  pre- 
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sented  by  that  proposition  is  not,  strictly  speaking,  properly 
before  us.  But  as  the  rule  is  that  the  judgment  below  must  be 
affirmed  if  there  is  any  ground  upon  which  it  can  be  sustained, 
and  as  the  judgment  in  this  case  could  be  sustained  if  the  Circuit 
judge  was  right  in  refusing  to  charge  that  proposition,  it  becomes 
necessary  for  us  to  consider  it.  The  question  presented  by  that 
proposition  is  whether  the  judgment  recovered  by  Barfield  Rogers 
against  Mary  A.  Huggins  (6  S.  C.%  356,)  can  affect  the  rights  of 
the  plaintiffs  herein  other  than  the  said  Mary  A.  Huggins. 
They  were  not  parties  to  that  case,  and  they  are  not  privies  of 
any  party  thereto.  And  hence  it  is  perfectly  clear  that  the  judg- 
ment in  that  case  is  not  binding  upon  them,  although  it  is  equally 
clear  that  Mary  A.  Huggins  is  bound  thereby  and  is  estopped 
from  setting  up  any  claim  against  the  defendant  herein,  who 
claims  under  Barfield  Rogers,  the  plaintiff  in  that  action. 

The  only  effect  that  judgment  can  have,  so  far  as  the  other 
plaintiffs  are  concerned,  is  as  authority  for  the  legal  proposition 
which  it  decided,  and  that  was,  as  we  have  seen,  that  the  mere 
fact  that  the  heirs  were  in  possession  would  not  be  sufficient  to 
defeat  the  right  of  the  judgment  creditor  to  sell  the  land  under 
the  execution  obtained  against  the  administrator.  But  it  does 
not  decide,  and  could  not  have  decided,  the  question  raised  in 
this  case  as  to  whether  the  evidence  adduced  by  the  plaintiffs  in 
this  case  was  sufficient  to  show  that,  before  judgment  was  recov- 
ered against  the  administrator,  the  heirs  had  taken  such  actual 
and  exclusive  possession  of  the  land  as  would  exempt  it  from 
liability  to  levy  and  sale  under  the  judgment  against  the  admin- 
istrator. In  the  former  case  no  evidence  whatever  was  adduced 
by  the  defendant,  and  the  question  came  up  on  a  motion  for  non- 
suit, which  was  granted  by  the  Circuit  judge  solely  on  the  ground 
that,  '-as  the  heirs  were  in  possession,  the  judgment  and  execu- 
tion did  not  authorize  the  sheriff  to  make  the  levy  and  sale  and 
convey  the  estate  to  the  plaintiff;"  and  all  that  the  Supreme 
Court  adjudged  was  that  the  Circuit  judge  in  that  case  erred  in 
granting  the  non-suit.  While,  therefore,  the  judgment  in  the 
former  case  is  conclusive  against  Mary  A.  Huggins,  one  of  the 
plaintiffs  herein,  upon  the  principle  of  res  adjudicata,  it  can  have 
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no  such  effect  so  far  as  the  other  plaintiffs  herein  are  concerned, 
and  the  jury  should  have  been  so  instructed. 

The  sixth  ground  of  appeal  is  taken  under  a  misapprehension 
of  the  charge  of  the  Circuit  judge.  He  did  not  charge  that  no 
length  of  possession  by  the  heirs  would  enable  them  to  claim  title 
under  the  statute  of  limitations  against  a  purchaser  at  sheriff's 
sale  under  a  judgment  against  the  administrator;  but  his  charge 
was  that  the  heirs  can  never  hold  adversely  against  the  creditors 
of  their  ancestor  until  partition.  The  question,  therefore, 
intended  to  be  raised  by  this  ground  of  appeal  is  not  properly 
before  us ;  though  from  what  we  have  said  it  follows  necessarily 
that  actual  partition  would  not  be  necessary,  but  would  only  serve 
as  conclusive  evidence  of  the  essential  fact  that  the  heirs  had 
taken  actual  and  exclusive  possession,  which,  however,  might  be 
established  by  other  evidence. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  trial. 


HAND   v.   SAVANNAH  AND   CHARLESTON  R.   R.   COMPANY. 

1.  Where  compensation  is  allowed  out  of  a  common  fund  belonging  to 
others,  for  expenses  incurred  and  services  rendered  in  behalf  of  the 
common  interest,  it  is  upon  the  principle  of  representation  or  agency ; 
e.  g.,  to  the  plaintiff  in  a  creditor's  bill,  or  to  a  defendant  made  a 
party  as  a  representative  of  a  class  too  numerous  to  be  served. 

2.  No  one  can  legally  claim  compensation  for  voluntary  services  to  a 
party,  however  beneficial  they  may  be,  nor  for  incidental  benefits 
and  advantages  flowing  to  a  party  as  a  result  of  services  rendered 
under  the  employment  of  another  party. 

3.  A  bill  against  a  railroad  company  to  require  the  payment  of  certain 
unfunded  coupons  of  their  six  per  cent,  bonds  was  filed  by  a  holder 
of  such  coupons  in  behalf  of  himself  and  all  others  holding  like 
coupons.  Afterwards,  certain  holders  of  seven  per  cent,  bonds  of 
this  company  intervened  by  petition  and  made  one  S.,  a  holder  of 
six  per  cent,  bonds,  a  party  defendant  in  behalf  of  himself  and  all 
other  holders  of  such  bonds.  S.  employed  counsel,  and  all  creditors 
of  the  company  were  called  in  and  made  parties  by  advertisement. 
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The  contest  then  arose  between  the  sixes  and  sevens  as  to  priority  of 
lien,  which  was  decided  in  favor  of  the  sixes,  and  the  railroad  was 
sold  for  an  amount  insufficient  to  satisfy  the  prior  lien.  Hdd,  that 
counsel  fees  out  of  the  common  fund  should  be  allowed  only  to  the 
attorney  employed  by  S.,  although  other  counsel  for  other  holders  of 
sixes  rendered  valuable  services  to  that  class  of  bonds;  but  S.  was 
made  the  representative  of  the  successful  class,  and  was  therefore 
the  only  party  authorized  to  charge  the  common  fund  with  expenses. 

4.  And  upon  the  same  principle,  counsel  for  plaintiff  should  be  allowed 
a  fee  out  of  so  much  of  the  common  fund  as  was  payable  to  the 
holders  of  unfunded  coupons  of  the  six  per  cent,  bonds. 

5.  Courts  have  no  power  to  subject  the  property  of  citizens  to  claims, 
unless  founded  upon  established  legal  or  equitable  principles  making 
such  property  liable  and  constituting  a  cause  of  action.  Courts  have 
no  power  to  adjust  claims  upon  grounds  of  abstract  moral  equity. 

6.  An  attorney  for  a  stockholder  successfully  resisted  the  liability  of 
the  railroad  to  taxation,  and  by  direction  of  the  receiver  resisted  the 
claim  of  other  parties  to  certain  lands  of  the  company  ;  and  another 
attorney  appeared  by  direction  of  trustees  of  the  seven  per  cent, 
bonds  and  rendered  services  in  behalf  of  the  property.  Held,  that 
neither  was  entitled  to  be  paid  out  of  the  fund  going  to  the  success- 
ful sixes. 

7.  An  attorney  was  employed  by  the  receiver  of  the  company  to  sue 
for  a  tract  of  land  held  adversely,  and  such  attorney,  by  special 
contract,  was  to  receive  half  of  the  recovery  for  his  services.  The 
land  was  recovered  and  was  sold  with  all  the  other  property  of  the 
company.  Held,  that  this  attorney  was  entitled  to  compensation  out 
of  the  fund  realized  from  the  sale. 

8.  Costs  should  be  tafted  in  favor  of  the  successful  parties. 

Before  Cothran,  J.,  Charleston,  April,  1883. 

The  opinion  substantially  states  this  case,  but  an  elaborate 
statement  of  all  the  litigation  in  this  cause  may  be  found  in  17 
S.  C,  219,  and  in  the  other  appeals  to  this  court  there  referred 
to.     The  Circuit  decree  here  appealed  from  was  as  follows  : 

The  several  matters  which  remain  to  be  determined  in  this 
complicated  litigation,  which  has  been  protracted  for  more  than 
thirteen  years,  came  on  to  be  heard  by  me  on  Monday,  April  2, 
1883,  and  from  day  to  day,  for  nine  days.  It  would  be  tedious 
and  unprofitable  to  relate  the  history  of  the  case  as  it  has  wound 
its  slow  length  along  through  many  of  the  volumes  of  the  Appeal 
Court  Reports  from  the  5th  &.  C.  to  the  17th  inclusive.     Those 
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who  are  most  interested,  as  well  as  a  majority  of  the  Circuit 
judges,  and  all  of  the  members  of  the  Supreme  Court,  are 
familiar  with  its  details,  and  I  shall  therefore,  after  much  con- 
sideration, and  with  no  small  amount  of  embarrassment,  grow- 
ing out  of  the  importance  and  very  peculiar  nature  of  the  issues, 
proceed  as  briefly  as  I  can  to  state  my  conclusions. 
The  matters  submitted  were  the  following: 

1.  The  amount  of  compensation  due  to  the  referee  (Mr. 
Pringle),  and  of  the  taxed  costs  of  attorneys  engaged  in  the 
cause,  and  of  the  officers  of  court,  including  the  present  and  for- 
mer clerks  and  masters. 

2.  A  proper  allowance  to  Charles  T.  Mitchell,  the  receiver,  for 
the  Bee's  Ferrv  extension. 

3.  The  claim  of  the  eight  per  cent,  bondholders,  who  insisted 
that  neither  the  statutory  lien  nor  any  mortgage  prior  to  theirs 
included  the  franchise,  and  that  they  were  entitled  to  whatever 
of  value  this  indispensable  element  had  given  to  the  corporation. 

4.  Which  of  the  many  attorneys  engaged  in  the  cause  were 
entitled  to  fees  and  costs  out  of  the  common  fund. 

5.  The  amount  of  such  fees  and  costs. 

The  question  of  attorneys'  costs,  embraced  in  the  first  propo- 
sition, was  eliminated  from  it,  and  is  set  down  in  proposition  five 
as  properly  to  be  determined  after  settling  the  question  of  the 
right  of  the  attorneys  to  costs.  The  matter  of  compensation  to 
the  referee  and  the  costs  of  the  several  officers  of  court  were 
determined  at  the  hearing,  and  an  order  made  touching  these 
matters ;  so  also  as  to  the  allowance  to  the  receiver  for  the  Bee's 
Ferry  extension,  and  the  question  involving  the  franchise. 

In  the  orderly  progress  of  the  inquiry  this  brings  us  to  the 
fourth  proposition:  Who  are  entitled  to  fees  and  costs  out  of  the 
common  fund?  The  Supreme  Court  say,  at  page  278  of  17  S. 
C. :  "It  is  always  embarrassing  for  this  court  to  attempt  to  adjust 
costs  and  counsel  fees,  which  more  appropriately  belongs  to  the 
Circuit  Court.  It  seems  to  us,  however,  that  in  this  case  there 
should  be  some  system  upon  the  subject,  and  that  the  costs  and 
fees  of  all  the  attorneys  properly  chargeable  for  successful  service 
should  be  paid  out  of  the  common  fund,  so  as  to  make  the  suc- 
cessful litigants  pay  their  proper  proportion." 
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It  was  suggested  at  the  hearing  that  this  expression  of  the 
court  is  obiter  dictum,  but  it  will  hardly  be  denied  that  as  a  legal 
proposition  it  is  indisputably  true.  Indeed,  the  practice  in  this 
state,  as  settled  by  numerous  decisions,  and  in  strict  conformity 
with  the  rule  laid  down  by  the  elementary  writers,  is  to  allow 
counsel  fees  out  of  a  fund  to  those  who  have  recovered,  or  assisted 
in  recovering,  the  same.  Some  of  the  writers  use  the  term  created. 
In  the  familiar  case  of  a  creditor's  bill,  where  a  fund  is  preserved 
or  realized  for  the  benefit  of  a  class  by  the  efforts  of  one  or  more 
of  such  class,  the  counsel  representing  those  who  have  acted  in 
behalf  of  the  whole  class  are  allowed  their  proper  fees  out  of  the 
fund.  So  where  a  trustee,  as  such,  is  involved  in  litigation,  he 
is  entitled  to  be  reimbursed  for  counsel  fees  out  of  the  fund;  but 
the  fund  must  be,  or  it  must  have  been  during  the  progress  of 
the  litigation,  within  his  fiduciary  control.  In  all  other  cases, 
each  party  must  bear  his  own  charges  out  of  his  own  funds. 

It  is  needless  to  cite  authority  in  support  of  these  propositions. 
The  difficulty,  however,  arises  in  applying  these  familiar  rules 
to  the  case  in  hand ;  and  I  find,  moreover,  in  the  condition  of  the 
seven  per  cent,  bondholders,  a  manifest  and  very  great  hardship 
in  the  legislative  delusion  by  which  they  have  been  victimized. 
The  court,  however,  can  furnish  no  remedy  for  this.  At  the 
close  of  the  late  war  the  Charleston  and  Savannah  Railroad,  from 
its  exposed  position  and  early  capture  by  the  Federal  armies,  was 
practically  destroyed,  and  its.  stockholders  and  bondholders,  as 
such,  were  financially  in  like  condition.  The  sevens,  relying 
upon  the  validity  of  the  act  of  assembly  in  1869,  postponing  the 
statutory  lien  held  by  the  state  as  an  indemnity  for  its  guaranty, 
furnished  the  necessary  money  to  rebuild  the  road.  This  has 
proved  to  be  a  delusion  and  a  snare,  and  their  money,  advanced 
in  good  faith,  by  means  of  which  the  road  was  rebuilt,  and 
increased  value  given  to  the  sixes,  has  gone  beyond  the  reach  at 
least  of  the  judicial  department  of  the  government. 

On  April  12, 1870,  the  plaintiff,  Hand,  holding  a  large  amount 
of  past  due  detached  coupons  of  the  sixes,  filed  his  complaint  in 
"behalf  of  himself  and  all  other  creditors  of  the  Charleston  and 
Savannah  Railroad  Company,  standing  in  the  same  right,  plight, 
and  condition  as  himself/'  &c.     This  proceeding  soon  involved 
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the  sixes  and  sevens  in  a  contention  for  priority  of  lien,  the 
value  of  the  road  being  supposed  to  be  inadequate  for  the  satis- 
faction of  both  classes  of  creditors.  It  was  a  hard  and  uncom- 
promising fight;  the  stakes  were  large,  and  very  conspicuous 
ability  has  marked  the  progress  of  the  cause  from  the  beginning 
to  the  close. 

The  road  was  finally  sold,  and  the  sum  of  $300,000  realized, 
which  is  the  fund  now  in  the  custody  of  the  court  for  distribution. 
This  has  been  decided  by  the  Supreme  Court  to  belong  to  certain 
of  the  sixes,  who  are  not  estopped,  as  are  others  of  the  same 
class,  from  claiming  a  pro  rata  thereof.  All  other  claimants  are 
denied  the  right  to  participate  in  the  distribution  of  this  fund. 
It  is  contended,  however,  by  the  attorneys  of  many  of  these 
defeated  claimants,  that  they  ought  to  have  their  costs  and  coun- 
sel fees  out  of  what  they  call  "the  common  fund." 

At  different  times  during  the  progress  of  the  struggle  between 
the  sixes  and  the  sevens  there  appeared  upon  the  field  other  for- 
midable contestants  than  those  who  were  originally  and  mainly 
engaged:  1.  The  attorney  general,  in  favor  of  the  state,  for 
taxes  amounting  to  about  $120,000.  2.  The  comptroller  gen- 
eral, demanding  the  possession  of  the  road  itself,  as  forfeited  to 
the  state  under  act  of  1869  for  non-payment  of  interest  on  the 
bonds  guaranteed  by  the  state.  3.  Material  men  (so  called)  and 
others,  claiming  damages  for  injury  to  persons  and  property.  All 
of  these  were  regarded  by  the  main  contestants  as  the  common 
enemies  of  both,  and  upon  their  appearance  the  bugles  rang  loud ; 
and  contingents  were  detailed  from  the  ranks  of  each,  whose 
common  efforts  were  directed  against  their  common  enemies. 
When  these  were  discomfited,  or  driven  off,  the  main  fight  was 
renewed,  and  the  sixes  were  finally  victorious. 

It  cannot  be  denied  that  valuable  services  were  rendered  by 
the  contingents,  but  in  my  judgment  such  were  only  incidental 
and  inspired  by  the  hope  that  in  the  defeat  of  a  common  enemy 
the  fund  in  controversy  would  be  preserved,  not  as  a  com- 
mon fund  for  distribution  with  their  foes,  but  exclusively  for 
themselves.  It  seems  to  me  that  the  true  character  of  the  fund 
in  controversy  settles  the  question  conclusively.  The  term 
"common  fund"  is  relative  in  its  true  and  proper  sense.     The 
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sixes  having  succeeded  in  establishing  their  right  to  it  under  the 
decision  of  the  court  of  last  resort,  it  is  as  to  them  and  for  them 
a  common  fund — itself  insufficient  for  the  satisfaction  of  their 
claims,  and  as  none  of  the  sevens  can  participate  in  its  distribu- 
tion, it  follows,  ex  necessitate  rei,  that  their  attorneys,  who  can 
claim  only  through  them,  are* in  like  manner  excluded.  The 
stream  cannot  rise  above  its  source. 

Having  thus  disposed  of  the  claims  of  those  representing  the 
sevens',  the  material  men,  and  all  other  claimants,  excepting  the 
successful  sixes,  it  remains  to  determine  which  of  these  are  enti- 
tled to  have  their  fees  and  costs  out  of  the  common  fund.  The 
term  successful  sixes  is  used  because  the  judgment  of  the  Supreme 
Court  clearly  excludes  certain  of  the  sixes  who  had  funded  their 
coupons  upon  the  principle  of  estoppel,  amounting  in  all  to  about 
$60,000;  and  these  being  thus  in  no  better  condition  than  the 
sevens,  their  counsel  are  not  entitled  to  have  fees  and  costs,  or 
either,  out  of  the  common  fund. 

It  is  worthy  of  observation  that  none  of  the  counsel  for  -the 
sevens  make  any  objection  to  the  allowance  of  fees  and  costs 
to  the  counsel  of  the  sixes.  Their  clients  having  no  interest  in 
the  common  fund,  these  have  simply  claimed  compensation  for 
themselves  for  valuable  services  rendered  in  the  course  of  the 
litigation,  and  are  indifferent  to  the  manner  of  distributing  the 
residue. 

It  may  be  further  observed  that  after  the  order  for  the  sale  of 
the  road  was  made  by  Judge  Aldrich,  the  priority  of  liens  having 
been  determined,  a  majority  of  the  sixes  combined  together,  form- 
ing a  syndicate  (or  pool,  in  modern  parlance),  for  the  purpose  of 
purchasing  the  road. 

Some  of  the  sixes  declined  to  enter  into  this  combination,  and 
it  is  from  these  that  the  objection  to  the  allowance  of  fees  and 
costs  comes.  Mr.  A.  D.  Cohen  is  the  champion  of  this  class,  and 
with  admirable  temper  has  delivered  an  ingenious  and  forcible 
argument,  insisting  that  each  of  the  representatives  of  the  success- 
ful sixes  should  be  required  to  look  to  his  own  clients  for  com- 
pensation. The  learned  counsel,  however,  was  too  generous  to 
be  satisfied  with  his  own  conclusions,  when  he  remembered  that 
Mr.  Hanckel,  who,  according  to  the  famous  judgment  of  the  wise 
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Athenian,  displayed  in  selecting  the  candidate  best  qualified  for 
office,  was  the  most  deserving  (perhaps)  of  the  counsel  of  the  sixes, 
and  represented,  at  the  close,  only  two  or  three  bonds  out  of 
which,  upon  the  principle  contended  for,  he  could  be  paid. 

It  appears  that  when  Cutting's  executors,  holding  a  large 
amount  of  the  sevens,  intervened,  and  the  lists  were  being  set, 
it  was  necessary  to  select  some  one  to  represent  the  sixes.  Mr. 
William  B.  Smith,  holding  the  greatest  number  of  these,  was 
selected,  and  Mr.  Hanckel  filed  an  answer  for  him.  During  the 
progress  of  the  litigation  Mr.  Smith  sold  out  his  bonds,  but  there 
is  no  evidence  that  the  purchasers  repudiate  the  engagement  with 
the  counsel  already  employed  or  at  any  time  ordered  him  to  desist. 
If  it  were  necessary  to  do  so,  I  would  hold,  in  this  regard,  that 
these  bonds,  having  been  purchased  when  the  litigation  was  flag- 
rant, that  the  purchasers  of  such  were  affected  with  knowledge  of 
the  fact,  and  by  not  repudiating  the  engagement,  assented  to  and 
are  bound  by  it. 

The  fruits  of  this  engagement  with  Mr.  Hanckel,  with  efficient 
aid  rendered  at  different  stages  of  the  controversy  by  Messrs. 
Buist,  Brawley,  and  Lord  (and  others  to  be  referred  to  hereafter), 
together  with  the  valuable  aid  of  the  contingent*,  which  must  go 
without  further  requital  than  that  already  received  by  them,  are 
as  follows : 

First  and  foremost,  the  establishment  of  the  priority  of 

the  lien  of  the  sixes,        .... 
Second.     The  defeat  of  the  claim  for  taxes,  .  $120,000 

Third.     The  defeat  of  the  material  men,      .         .  25,000 

Fourth.     The  defeat  of  receiver's  certificates,        .  75,380 

Fifth.     Bee's  Ferry  Extension,  reduced  from  $59,474 

to  $17,000, 42,474 

Sixth.     The  estoppel  of  six  per  cents,  and  claim  by  an 

equivalent  of  seven  per  cents,  to  substitution,  60,000 


$322,854 


to  say  nothing  of  the  Trenholm  &  Potter  claims  greatly 
reduced  and  a  host  of  other  floating  debts  under  the  administra- 
tion of  the  receiver  awaiting  anxiously  the  result  of  the  suits 
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already  brought.  These  great  advantages  have  been  gained  for 
the  sixes  by  deeds  not  done  in  a  corner,  but  by  strong  and  skil- 
ful contention  over  and  over  again  in  this  forum,  and  in  a  higher 
one,  upon  both  of  which  beats  the  fierce  light  of  public  observa- 
tion. 

Nor  did  these  results  fall  out  by  chance,  and  whilst  I  do  not 
feel  authorized  in  entering  upon  the  inquiry  whether  the  contin- 
gents, whose  aid  was  so  potent,  have  been  sufficiently  compen- 
sated by  the  large  sums  already  paid  to  them  from  time  to  time 
from  the  earnings  of  the  road,  it  would  seem  to  me  to  be  an  act 
of  injustice,  and  in  conflict  with  the  principles  announced  in  Nim- 
mons  v.  Stewart,  13  S.  C,  445,  and  Brooks  v.  Brooks,  16  Id., 
621,  to  permit  the  supine  sixes,  who  stood  aloof  and  watched  the 
progress  of  the  fight,  to  come  in  now  and  share  the  fruits  of  vic- 
tory without  rendering  a  money  equivalent  for  services  which 
they  lacked  either  faith  or  courage  to  contribute.  I  have  no  hesi- 
tation in  saying  that  Messrs.  Hanckel,  Buist,  Brawley,  and  Lord 
are  entitled  to  be  paid  the  amount  of  the  claim  presented  by  them 
jointly,  say  ten  thousand  dollars,  to  be  apportioned  amongst  them- 
selves, as  they  may  think  proper,  and  also  their  costs,  to  be  taxed 
as  hereinafter  provided. 

There  are  other  counsel  engaged  in  the  case,  who  also  repre- 
sent successful  sixes.  I  find  myself  unable,  without  the  aid  of 
additional  testimony,  to  pass  upon  their  claims.  No  specified 
sums  are  claimed,  and  the  nature  of  the  services  rendered  are  not 
in  all  of  these  very  clearly  made  out.  I  would  prefer,  therefore, 
lest  an  act  of  injustice  might  be  done  to  some  deserving  of  com- 
pensation, that  all  others  representing  successful  sixes,  and  who 
have  in  any  wise  contributed  to  the  results  attained,  file,  forth- 
with, in  the  office  of  Master  Sass,  who,  as  the  successor  of  Mas- 
ter Porter,  has  custody  of  the  fund,  specific  statements  of  their 
claims  for  services  rendered  in  the  cause,  with  leave  to  offer  proof 
to  support  the  same.  I  regret  the  delay  caused  by  this  course  in 
settling  these  minor  issues,  but  it  is  better  to  go  slow  than  to  go 
wrong,  even  in  a  cause  that  has  already  been  more  than  a  decade 
in  court. 

The  master  (Clancy)  has  made  report  upon  the  claim  of  James 
W.  Moore,  Esq.,  for  professional  services  to  the  road  in  recover- 
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ing  from  a  purchaser  a  large  tract  of  land  belonging  to  the  rail- 
road company,  which  had  been  sold  for  taxes  in  Beaufort  county. 
The  testimony  taken  by  the  master  and  sent  up  by  him  sustains 
fully  his  report,  and  the  same  is  in  all  respects  hereby  affirmed. 
Wherefore,  it  is  ordered,  adjudged,  and  decreed  as  follows: 

1.  That  all  claims  for  counsel  fees  and  costs  exhibited  against 
the  funds  in  question  on  the  part  of  those  representing  the  seven 
per  cent,  bondholders  and  the  other  claimants,  excepting  the 
counsel  representing  the  successful  sixes,  be,  and  the  same  are 
hereby,  denied. 

2.  That  the  master,  in  whose  hands  the  funds  in  question  are, 
do  pay  over  to  Messrs.  Hanckel,  Buist,  Brawley,  and  Lord,  upon 
their  joint  receipt,  the  sum  often  thousand  dollars  ($10,000),  as 
a  fee  for  professional  services  rendered  by  them  in  the  above 
entitled  causes;  and  that  he  do  also  pay  over  to  James  W. 
Moore,  Esq.,  the  sum  of  six  hundred  dollars  ($600)  together  with 
the  proper  costs  to  the  parties  entitled  to  the  same  in  the  pro- 
ceedings by  which  said  last  mentioned  fee  was  established. 

3.  That  the  several  counsel  representing  others  of  the  success- 
ful sixes  have  leave  to  file  their  claims  in  the  office  of  G.  Herbert 
Sass,  Esq.,  master,  &c,  if  they  choose  to  do  so,  stating  specifi- 
cally the  sums  claimed  by  them  for  professional  services  rendered 
in  this  behalf,  exhibiting  before  the  said  master  such  proof  as 
they  may  deem  proper  to  sustain  the  same. 

4.  It  is  further  ordered,  that  the  clerk  of  this  court  do  tax  the 
costs  due  to  the  counsel  above  named,  to  whom  fees  are  allowed 
by  this  decree. 

Messrs.  Asher  D.  Cohen  and  Mitchell  $  Smithy  for  bond- 
holders. 

Messrs.  B.  H.  Rutledge  and  H.  A.  M.  Smith,  for  H.  E.  Young. 

Messrs.  B.  J.  Whaley  and  A.  G.  Magrath,  for  J.  B.  Campbell. 

Mr.  Joseph  W.  Barnwell,  for  Buist  &  Buist,  T.  M.  Hanckel, 
Samuel  Lord,  and  W.  H.  Brawley. 


Mr.  James  Simons,  for  J.  W.  Moore, 
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April  14,  1884.     The  opinion  of  the  court  was  delivered  by 

Mr.  Chief  Justice  Simpson.  The  case  of  Hand  v.  Savannah 
and  Charleston  JR.  JR.  Co.  et  ah  has  been  before  the  courts  for  a 
number  of  years.  The  road  has  been  sold,  the  proceeds  of  sale 
collected,  and  the  rights  of  the  parties  determined.  In  fact,  all 
of  the  questions  involved,  as  between  the  litigants,  have  been  ad- 
judged. The  only  matter  remaining  is  as  to  the  fees  of  counsel, 
which  is  now  before  us  under  this  appeal. 

In  the  consideration  of  this  matter,  it  will  not  be  necessary  to 
review  the  whole  case,  or  to  state  fully  its  entire  history.  Only 
so  much  is  needed  as  may  be  required  to  make  the  questions  in- 
volved intelligible,  and  therefore  only  so  much  will  be  given. 
The  case  in  its  progress  has  been  most  earnestly  and  ably  fought, 
and  numerous  counsel  have  been  engaged.  It  has  appeared  in 
different  forms,  and  every  inch  of  ground  has  been  vigorously 
contested.  Its  history  may  be  divided  into  three  stages :  First. 
The  institution  of  the  original  action  by  Daniel  Hand  ;  second, 
the  intervention  of  the  comptroller  and  the  attorney  general  of 
the  state ;  and,  third,  the  proceedings  in  re  the  executors  of  Cut- 
ting. It  will  be  necessary  to  state  some  of  the  facts  connected 
with  these  three  different  stages,  and  to  consider  the  case  some- 
what from  the  standpoint  of  each. 

In  1853  the  Charleston  and  Savannah  Railroad  Company  was 
incorporated.  In  1856  the  state  by  act  agreed  to  indorse,  upon 
certain  conditions,  and  guarantee  six  per  cent,  bonds  of  this  com- 
pany, not  to  exceed  $5,000  per  mile,  with  statutory  lien  on  the 
road.  Coupon  bonds  to  the  amount  of  $505,000,  payable  in  1877, 
were  issued  by  the  company  under  this  act,  and  were  indorsed  by 
the  State.  This  amount  did  not  prove  sufficient  to  complete  the 
road,  and  in  1858,  with  the  view  to  raise  an  additional  sum,  the 
company  conveyed  the  road  to  certain  trustees,  and  issued  addi- 
tional bonds  to  the  amount  of  $1,000,000,  which  completed  the 
road.  After  the  war,  the  road  was  found  greatly  damaged,  in 
feet  in  ruins ;  and  for  the  purpose  of  rebuilding,  the  trustees 
above  referred  to  proceeded  to  foreclose  their  mortgage,  and  in 
December,  1866,  the  road  was  sold,  subject  to  the  lien  of  the 
state  under  the  act  of  1856  above.  At  this  sale  Geo.  W.  Williams 
and  others  purchased  at  the  price  of  $30,000.    These  parties  pro- 
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ceeded  to  organize  a  new  company  by  virtue  of  an  act  passed  to 
that  end  in  1866,  the  style  of  this  company  being  the  "Savannah' 
and  Charleston  Railroad  Company." 

This  company  being  without  means  to  rebuild,  and  not  being 
able  to  issue  marketable  bonds  with  mortgage  on  the  road  so  long 
as  the  lien  of  the  state  under  the  act  of  1856  stood  in  the  way, 
made  application  to  the  legislature  to  stand  aside  its  lien.  This 
was  assented  to  by  the  legislature,  and  accordingly  in  1869  an 
act  was  passed,  authorizing  the  company  to  issue  seven  per  cent, 
bonds  to  the  amount  of  $500,000,  for  the  purpose  of  reconstruc- 
tion ;  upon  which  issue,  it  was  enacted,  the  lien  of  the  state 
should  be  postponed  and  become  a  second  lien.  These  bonds 
were  then  issued,  and  the  road  was  thereby  rebuilt  and  put  into 
operation.  By  the  third  section  of  the  act  of  1869  the  company 
was  authorized  and  requested  to  fund  and  redeem  the  coupons  for 
interest  of  the  six  per  cent,  bonds  issued  by  the  Charleston  and 
Savannah  Railroad  Company  then  past  due,  or  that  might  fall 
due,  by  the  first  of  September,  1869,  by  issuing  an  equal  amount 
of  their  bonds  with  coupons  attached  at  the  rate  of  seven  per 
cent.,  payable  semi-annually ;  these  bonds  to  be  guaranteed  by 
the  state. 

Under  these  circumstances,  in  1870  there  were  outstanding  as 
claims  against  the  company  the  six  per  cent,  bonds  issued  under 
the  act  of  1856,  and  unfunded  coupons  upon  these  bonds ;  bonds 
substituted  for  the  funded  six  per  cent,  coupons  under  the  act  of 
1869  ;  the  seven  per  cent,  bonds  issued  under  the  act  of  1 869 ; 
and  certain  eight  per  cent,  bonds.  In  1870  Daniel  Hand,  hold- 
ing unfunded  coupons  of  the  six  per  cent,  bonds,  to  the  amount 
of  $27,705,  besides  interest  thereon,  instituted  his  action,  in  his 
own  behalf  "and  in  behalf  of  all  other  creditors  of  the  Charleston 
and  Savannah  Railroad  Company,  standing  in  the  same  right, 
plight,  and  condition  as  himself,  who  shall  in  due  time  come  in 
and  contribute  to  the  expenses  of  the  action,"  demanding  judg- 
ment :  that  an  account  be  taken  of  the  amount  due  to  him  upon 
the  bonds  and  coupons  held  by  him,  and  secured  by  the  statutory 
mortgage  to  the  state ;  that  the  same  might  be  paid  with  the  in- 
terest thereon  by  a  certain  day ;  and  in  default  that  the  road  be 
sold  in  satisfaction  of  his  claim  and  of  the  claims  of  all  standing 
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in  the  same  right,  plight,  and  condition  with  himself;  that  said 
creditors  be  palled  in  ;  that  injunction,  restraining  the  Savannah 
and  Charleston  Railroad  Company  from  appropriating  and  wast- 
ing the  funds  of  the  company,  be  granted;  and  that  a  receiver  be 
appointed  to  take  charge  of  the  road  until  said  claims  were  satis- 
fied or  the  road  sold,  &c,  &c.  This  action  was  commenced  by  f 
Messrs.  Buist  &  Buist,  as  plaintiff's  attorneys.  To  this  action 
the  Savannah  and  Charleston  Railroad  Company  and  certain  par- 
ties, trustees  or  mortgagees  to  secure  the  $500,000  seven  per  cent, 
bonds,  were  summoned  as  defendants,  and  also  the  state,  through 
the  attorney  general,  appeared  as  defendant.  The  company  and 
the  trustees  appeared  by  Messrs.  Campbell  &  Seabrook,  attorneys.  ^, 

This  case  being  heard  upon  the  Circuit  in  October,  1873,  the 
Circuit  judge  decreed  that  the  plaintiff  and  other  holders  of  cou- 
pons of  the  six  per  cent,  bonds  issued  under  the  act  of  1856,  were 
entitled  to  be  paid,  with  the  interest  thereon,  and  he  ordered  that 
the  case  be  referred  to  a  referee,  with  instructions  to  call  by  ad- 
vertisement upon  all  persons  holding  past  due  coupons  of  said 
bonds  to  present  and  prove  their  claims  on  or  before  a  certain 
day,  and  to  the  end  that  such  further  order  as  might  be  necessary 
should  be  passed,  that  the  referee  file  his  report  immediately  after 
the  day  fixed  for  the  proof  of  claims.  From  this  decree,  the  de- 
fendant, the  Savannah  and  Charleston  Railroad  Company,  ap- 
pealed through  James  B.  Campbell,  attorney.  This  appeal  was 
dismissed  for  irregularity  without  prejudice. 

On  the  return  of  the  case  to  the  Circuit  Court,  a  consent  order  -~" 
was  passed,  by  which  the  road  was  put  into  the  hands  of  a  re- 
ceiver, with  an.advisory  board  of  nine,  to  be  operated,  with  quar- 
terly reports  to  the  court ;  the  net  profits  to  be  applied  quarterly 
to  the  six  per  cent,  "coupons  reported  by  the  referee  as  proved 
under  the  previous  order.  2.  To  all  outstanding,  unpaid,  or  un- 
satisfied coupons  for  interest  then  due  and  payable,  or  to  fall  due, 
in  the  order  of  their  rank  and  right  of  payment,  the  right  of  pay- 
ment or  priority  of  lien  to  be  referred  to  and  determined  by  the 
court  whenever  they  may  arise  after  full  hearing."  3.  If  any 
surplus  of  net  profits  should  remain,  the  same  to  be  applied  to 
any  other  liens,  if  any,  and  then  ratably  to  the  unsecured  debts 
of  said  company,  the  costs  and  disbursements  of  the  cause  to  be 
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taxed  and  paid  by  the  receiver,  also  proper  counsel  fees  to  both 
plaintiff  and  defendants,  to  be  ascertained  by  a  referee  as  there- 
after to  be  ordered. 

Charles  T.  Mitchell  was  appointed  receiver  under  this  order, 
with  salary  to  be  fixed  by  the  advisory  board,  and  to  hold  his 
office  until  the  maturity  of  the  six  per  cent,  bonds,  unless  sooner 
removed  upon  the  recommendation  of  the  advisory  board,  and  not 
otherwise,  with  leave  to  the  Savannah  and  Charleston  Railroad 
Company,  at  any  time  pending  the  case,  upon  showing  that  all 
interest  coupons  in  arrear  were  paid,  and  all  other  unsecured 
debts  arranged,  to  have  the  said  railroad  and  property  restored 
to  them,  with  leave  also  to  the  receiver  to  hold  the  said  road  open 
to  private  sale  upon  terms  to  be  reported  to  the  court,  at  the 
same  time  enjoining  all  creditors  who  failed  to  come  in  under  this 
proceeding  from  interfering  in  any  way,  by  suit  or  otherwise, 
with  said  management.     While  this  action  was  in  progress,  the 
comptroller  general  undertook  to  take  possession  of  the  road 
under  the  act  of  1869,   §  5,  14  Stat,  202,  and  afterwards  the 
attorney  general  instituted  proceedings  to  foreclose  the  statutory 
,  lien  to  the  state. 
\J       In  1875,  the  executors  of  Cutting,  holding  seven  per  cent, 
bonds  issued  under  the  act  of  1869,  supra,  filed  a  petition,  in  re 
Daniel  Hand,  claiming  that  they  were  secured  by  the  first  and 
prior  mortgage  on  the  road,  and  prayed  a  foreclosure  thereof. 
To  this  petition  the  Savannah  and  Charleston  Railroad  Company, 
Andrew  Simonds,  H.   H.   DeLeon,  and  Edwin  Bates,  trustees 
under  the  second  mortgage  to  secure  eight  per  cent,  bondholders, 
Henry  Gourdin,    trustee,    and  Robert  Adger,  holders  of  said 
bonds,  William  B.  Smith  and  James  Conner,  holders  of  the  six 
per  cent,  bonds,  and  other  creditors  of  the  said  company,  were 
made  parties  defendant.     Messrs.  Memminger  &  Jervey  filed  this 
proceeding  as  attorneys  for  the  executors  of  Cutting.      Mr. 
Campbell  answered  for  the  receiver,  Hon.    A.  G.  Magrath  for 
Simonds  and  other  trustees,  and  Mr.  Thomas  M.  Hanckel  for 
William  B.  Smith.     No  other  answers  were  filed.     In  this  peti- 
tion, after  stating  that  the  petitioner  was  the  holder  of  a  large 
amount  of  the  seven  per  cent,  bonds  issued  under  the  act  of 
1869,  and  secured  by  mortgage  to  William  Aiken  and  others, 
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and  also  other  indebtedness  in  New  York,  further  stated,  in  para- 
graph 4,  that  besides  these  bonds  and  mortgages  there  is  also  the 
issue  of  $505,000  in  bonds  on  the  Charleston  and  Savannah 
Railroad  Company,  at  an  interest  of  six  per  cent.,  which  is 
secured  by  the  statutory  lien  of  the  act  of  1856,  as  amended  by 
the  act  of  March  2,  1869,  and  of  which  the  bonds  and  coupons 
held  by  Daniel  Hand,  are  part  and  parcel,  and  that  certain  other 
bonds  are  in  the  hands  of  W.  B.  Smith  and  James  Conner,  and 
of  certain  other  persons  too  numerous  to  be  made  parties, 
&c,  &c,  and  the  petitioner  prayed  that  process  might  issue 
against  all  parties  haying  interests  in  the  premises  who  have  not 
already  become  parties  to  the  suit,  to  wit,  certain  persons  naming 
them,  among  them  W.  B.  Smith  and  James  Conner,  styled  hold- 
ers of  some  of  the  six  per  cent,  bonds.  As  has  been  stated,  Mr. 
Hanckel  appeared  and  answered  for  W.  B.  Smith. 

The  case  remained  in  this  condition  for  a  year  or  more,  with 
negotiations  for  sale  and  compromise  pending,  but  without  any 
decisive  action ;  when  in  1877  an  order  referring  the  matter  to 
Hon.  W.  Alston  Pringle  was  made  with  instructions  to  call  in 
all  creditors  both  of  the  Savannah  and  Charleston  Railroad  Com- 
pany and  the  Charleston  and  Savannah  Railroad  Company  having 
claims  secured  by  mortgage  or  other  liens  upon  the  property 
belonging  to  the  Savannah  and  Charleston  Railroad  Company 
to  prove  their  claims,  &c.  The  reference  under  this  order  was 
extended  several  times,  and  after  all  claimants  had  presented  and 
proved  their  different  demands,  the  real  contest  began  between 
the  sixes  and  sevens  as  to  the  effect  of  the  act  of  1869  post- 
poning in  favor  of  the  sevens  the  statutory  lien  created  by  the 
act  of  1856,  which  had  secured  the  sixes.  In  this  conflict,  it  is 
conceded  on  all  hands  that  Mr.  Hanckel  was  at  least  the  leader  • 
on  the  question  presented  in  behalf  of  the  sixes,  with  a  most  for- 
midable array  against  him  on  the  other  side.  He  was  the  first 
in  the  field,  by  virtue  of  the  fact  that  his  client,  W.  B.  Smith, 
was  the  only  one  of  the  sixes  summoned  who  answered;  James 
Conner,  for  satisfactory  reasons  to  himself,  finding  that  he  could 
not  ally  himself  with  the  sixes,  and  the  other  sixes,  on  account 
of  their  number,  not  having  been  specially  summoned.     They 
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were,  however,  called  in,  and  were  represented  by  their  respective 
attorneys  afterwards. 

The  referee  finally  reported  in  favor  of  the  sixes.  This  report, 
/after  a  most  serious,  earnest,  and  able  contest,  both  in  the  Circuit 
f  and  Supreme  Court,  was  sustained,  and  the  fruits  thereof  were 
awarded  to  the  sixes  by  the  court  of  last  resort.  Mr.  Hanckel's 
appearance  in  the  case  was  by  authority  of  Mr.  Smith,  who  had 
been  selected  by  the  petitioners,  executors  of  Cutting,  as  a  de- 
fendant representing  the  class  of  sixes  to  which  he  belonged;  and 
having  thus  become  a  leader  in  the  beginning,  he  so  continued  to 
the  end,  and  his  voice  was  the  first  and  the  last  heard  in  behalf 
of  the  common  right  of  the  sixes.  It  is  stated  that  he  was 
greatly  aided  by  Messrs.  Buist  &  Buist,  Mr.  Brawley,  and  Mr. 
Lord,  and  by  the  respective  attorneys  of  the  different  holders  of 
the  sixes,  other  than  W.  B.  Smith,  after  their  .bonds  had  been 
proved;  or  at  least  that  all  of  these  attorneys  rendered  valuable 
services  in  support  of  the  position  taken  by  the  sixes,  that  the 
act  of  1869  postponing  the  statutory  lien  was  unconstitutional, 
f  But  Mr.  Hanckel's  client  was  the  only  one  of  the  sixes  who  had 
been  made  a  representative  defendant,  or,  to  use  the  language  of 
the  counsel,  a  "head  creditor.'*  He  had  been  especially  sum- 
moned by  process ;  the  others  had  been  called  in  by  advertise- 
ment, and  made  themselves  parties  by  responding  to  the  call, 
except  Daniel  Hand  and  those  already  in  court  in  his  action, 
upon  which  the  executors  of  Cutting  had  engrafted  their  pro- 
ceeding which  precipitated  the  conflict  between  the  sixes  and 
sevens,  and  out  of  which  this  appeal  now  comes. 

In  the  meantime,  while  the  case  of  Daniel  Hand  was  pending, 
and  before  the  executors  of  Cutting  intervened,  and  in  fact  before 
the  appointment  of  the  receiver  above,  a  question  arose  as  to  the 
liability  of  the  road  for  taxes,  and  a  proceeding  was  instituted  in 
the  United  States  Court  by  Mr.  H.  E.  Young,  attorney,  at  the 
instance  of  Mr.  Miller,  ua  large  stockholder,"  it  is  said,  to 
restrain  the  collection  of  these  taxes,  the  amount  involved  being 
very  large.  An  injunction  was  obtained  on  the  Circuit ;  but 
after  reaching  the  Supreme  Court  of  the  United  States,  the  case 
was  abandoned.  The  question  again  arose  in  the  state  courts,  but 
finally  the  road  was  declared  exempt.     Several  matters  of  litiga- 
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tion  growing  out  of  claims  of  certain  parties,  Potter  &  Tren- 
holm,  and  others,  to  land  affecting  the  road-bed  and  right  of  way, 
also  came  up,  in  which  it  seems  that  Mr.  Young  represented  the 
company,  or  the  receiver.  For  services  in  these  respects  up  to 
October,  1874,  it  seems  that  Mr.  Young  was  allowed  and  paid  out 
of  the  income  of  the  road  the  sum  of  $3,850,  under  an  order  of 
Judge  Reed  dated  April  16,  1875,  directing  the  receiver  to  pay 
the  same,  and  other  expenses  and  counsel  fees  embraced  in  a 
report  made  by  Wilmot  G.  DeSaussure  on  these  matters.  This 
amount,  in  the  claim  now  made  by  Young,  has  been  credited  on 
his  account  for  services  rendered  on  the  question  of  taxes,  and 
his  present  claim  consists  in  additional  services  as  to  that  ques- 
tion and  the  other  matter  above  referred  to. 

Some  time  in  1876,  one  Richardson,  having  purchased  at  a  tax 
sale  a  large  tract  of  land,  consisting  of  some  2,000  acres,  located 
in  Beaufort  county,  belonging  to  the  Savannah  and  Charleston 
Railroad  Company,  and  this  fact  being  reported  by  the  superinten- 
dent to  Mr.  H.  E.  Young,  as  one  of  the  solicitors  of  the  road, 
Mr.  J.  W.  Moore,  attorney  at  Hampton,  was  employed  by  Mr. 
Young,  representing  the  company,  to  bring  action  for  the  recov- 
ery of  this  land,  the  terms  being  that  the  receiver  would  pay 
actual  outlay  and  one-half  of  the  recovery,  land  and  damages. 
This  land  was  ultimately  recovered,  and  has  been  sold  as  a  por- 
tion of  the  property  of  the  company,  the  proceeds  being  incor- 
porated in  the  general  fund  held  for  distribution  among  the  sixes. 
Mr.  Moore  has  presented  a  claim  of  fee  of  $600,  which  upon  the 
testimony  has  been  allowed  in  the  decree  of  Judge  Cothran. 

The  above  presents  the  facts  of  the  case  now  before  us,  upon 
which  the  questions  of  law  as  to  the  fees  of  the  different  attor- 
neys arise.  Judge  Cothran  ordered  the  master  "to  pay  out  of  the 
common  fund  in  his  hands  to  Messrs.  Hanckel,  Buist,  Brawley, 
and  Lord,  upon  their  joint  receipt,  the  sum  of  $10,000  as  a  fee 
for  professional  services  rendered  by  them  in  the  above  entitled 
cause,"  and  to  Mr.  Moore  the  sum  of  $600,  "and  that  the  several 
counsel  representing  other  successful  sixes  have  leave  to  file  their 
claims  in  the  office  of  the  master,  stating  specifically,  &c,  the 
sums  claimed  by  them  for  their  services,  and  exhibiting  such 
proof  as   they  may  deem  proper  to  sustain  them."     He  also 
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ordered  "costs  to  be  taxed  for  the  counsel  above  named,-  to  whom 
fees  are  allowed  by  the  decree." 

Messrs.  Simonton  &  Barker,  Hayne  &  Ficken,  and  Asher 
D.  Cohen,  representing  successful  sixes,  appealed  upon  excep- 
tions. These  exceptions  raise  three  questions:  1.  That  the 
common  fund  in  court  ought  only  to  be  charged  with  the  pay- 
ment of  the  fees  of  such  counsel  as  had  authority  to  represent  the 
successful  sixes  as  a  class.  2.  That  the  judgment  of  the  Supreme 
Court,  April  12,  1879  (12  S.  (7.,  314),  severed  the  rights  of  the 
several  sixes,  and  that  the  only  issue  thereafter  was  an  individual 
contest,  and  that  the  "common  fund  was  not  thereafter  charge- 
able with  fees  for  services  rendered  by  the  counsel  of  the  indi- 
vidual bondholders;"  and  8.  That  his  honor  erred  in  decreeing 
that  cos(s  should  be  taxed  in  favor  of  Messrs.  Hanckel,  Buist, 
Brawley,  and  Lord,  instead  of  to  the  counsel  representing  the 
successful  sixes. 

Mr.  Asher  D.  Cohen,  in  addition  to  the  above,  filed  other 
exceptions  as  attorney  for  the  executor  of  Townsend.  These 
exceptions,  however,  are  in  substance  the  same  as  the  above,  and 
embracing  an  exception  to  the  fee  of  Mr.  Moore  out  of  the  com- 
mon fund.  Messrs.  Mitchell  &  Smith  excepted  upon  several 
grounds,  all  turning,  however,  upon  the  point  that  the  common 
fund  should  not  have  been  charged  with  the  fees  allowed,  as  these 
attorneys  were  not  authorized  representatives  of  the  sixes;  and 
Messrs.  Whaley  and  Magrath  excepted  for  William  Aiken  et  aZ., 
trustees,  and  for  James  B.  Campbell,  on  the  ground  mainly,  that 
their  clients  being  trustees  in  possession,  and  necessary  parties, 
it  was  their  duty  to  resist  the  efforts  of  the  comptroller  general 
to  seize  the  property  in  dispute,  which  successful  resistance 
enured  to  the  benefit  of  the  sixes,  and  the  expenses,  counsel  fees, 
&c,  should  be  chargeable  on  the  common  fund,  decreed  to  the 
sixes. 

The  underlying  principle  in  all  these  cases,  where  one  has  been 
allowed  compensation  out  of  a  common  fund  belonging  to  others, 
for  expenses  incurred  and  services  rendered  in  behalf  of  the  com- 
mon interest,  is  the  principle  of  representation  or  agency.  Where 
such  compensation  has  been  allowed,  the  party  claiming  has  been 
in  some  way  the  recognised  and  authoritative  representative  of  the 
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whole  and  therefore  authorized  to  contract  for  the  whole.  Thus, 
executors,  administrators,  and  other  trustees,  being  the  legal 
representative  of  the  parties  interested  in  the  trust  fund  or  pro- 
perty, have  been  usually  allowed  credit  for  all  necessary  and  rea- 
sonable charges  incurred  by  them  in  the  proper  management  and 
protection  of  the  trust  fund. 

So,  too,  where  the  parties  having  a  common  interest,  or  are 
very  numerous,  and  one  of  the  class  institutes  proceedings  for 
himself  and  all  others  belonging  to  that  class,  these  latter 
afterwards  coming  in  and  claiming  to  share  in  the  successful 
result,  the  law,  regarding  the  first  party  as  the  representative  of 
the  latter,  has  recognized  his  right  to  charge  to  the  common  fund 
or  property  such  reasonable  and  proper  expenses,  including  coun- 
sel fees,  as  he  may  incur  for  the  common  and  general  interest. 
This  principle  has  been  frequently  enforced  in  behalf  of  a 
plaintiff  in  creditors'  bills,  and  it  also  applies  where  the  common 
interest  belongs  to  the  defendants,  who  being  so  numerous  that 
one  is  selected  and  brought  in  by  regular  process  as  a  represen- 
tative of  the  class,  while  the  others  are  called  in  by  advertise- 
ment, who  may  come  in  or  not  as  they  choose ;  but  if  they  do 
come  in,  must  do  so  under  the  principle  that  the  common 
fund  shall  be  taxed  with  the  reasonable  expenses  incurred  by  the 
representative.  Thus  it  will  be  seen  that  such  charges  are 
allowed  not  simply  and  alone  because  services  have  been  rendered 
which  have  been  beneficial  to  the  common  interest,  but  upon  the 
ground  that  they  were  rendered  by  the  authority  of  those  having 
the  common  interest  exercised  by  the  representative,  the  compen- 
sation for  which  was  to  be  chargeable  to  the  fund  protected  or 
recovered. 

No  one  can  legally  claim  compensation  for  voluntary  services  to 
another,  however  beneficial  they  may  be,  nor  for  incidental  benefits 
and  advantages  to  one,  flowing  to  him  on  account  of  services  ren- 
dered to  another,  by  whom  he  may  have  been  employed.  Before 
legal  charge  can  be  sustained,  there  must  be  a  contract  of  employ- 
ment either  expressly  made  or  superinduced  by  the  law  upon  the 
facts.  And  thus  it  is,  as  we  have  said  above,  that  in  the  case  of 
executors,  administrators,  and  other  trustees,  and  in  creditors' 
bills,  and  suits -of  that  nature,  where  the  representative  of  a  class 
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is  the  principal  and  first  actor,  either  as  plaintiff  or  defendant, 
the  class  being  so  numerous  as  not  to  be  conveniently  made  par- 
ties individually,  the  law  superinduces  a  contract  on  the  part  of 
all  having  a  common  interest,  that  the  common  property  shall  be 
chargeable  with  the  reasonable  contracts  as  to  fees,  expenses,  &c, 
of  the  representative.  Section  140  of  the  code  provides,  that 
"when  the  question  is  one  of  a  common  or  general  interest  of 
many  persons,  or  when  the  parties  are .  numerous,  and  it  may  be 
impracticable  to  bring  them  all  before  the  court,  one  or  more  may 
sue  or  defend  for  the  benefit  of  the  whole."  See  Mr.  Pomeroy's 
discussion  of  this  section,  and  the  former  equity  practice.  Pom. 
Mem. ,  §  389  et  seq.  This  is  the  principle,  as  we  understand  it, 
upon  which  the  questions  involved  here  must  be  determined. 

The  class  which  has  been  successful  at  the  end  of  this  pro- 
tracted and  vigorously  conducted  contest,  is  the  class  known 
throughout  the  case  under  the  name  and  style  of  the  sixes.  They 
had  a  common  interest  in  the  struggle,  and  the  property  has  been 
sold  and  the  proceeds  adjudicated  to  them.  They  were  not  all 
summoned  into  the  court  by  individual  process;  on  the  contrary, 
the  most  of  them  came  in  under  the  call  by  advertisement — all 
except  Daniel  Hand  and  those  who  stood  with  him,  having  un- 
funded coupons  of  the  six  per  cents.,  they  being  already  in  court, 
and  W.  B.  Smith  and  James  Conner,  the  two  last  being  espe- 
cially summoned  as  holders  of  sixes. 

Now,  who  of  these  parties  was  the  representative  of  the  sixes  ? 
No  one  but  Smith,  James  Conner  having  declined  to  appear  for 
them.  Daniel  Hand  and  those  who  stood  with  him  in  possession 
of  unfunded  coupons  of  the  sixes,  it  is  true,  were  interested  in 
the  question  upon  which  the  case  ultimately  turned,  but  Daniel 
Hand's  proceeding  was  expressly  for  himself  and  "those  who 
stood  in  the  same  right  and  plight  with  himself."  He  did  not 
in  any  way  claim  to  act  for  the  benefit  of  the  sixes  generally,  nor 
did  he  ask  that  they  should  be  made  parties  either  by  process  or 
by  call,  and  but  for  the  interposition  of  the  executors  of  Cutting, 
Daniel  Hand's  case  might  have  terminated  without  the  sixes 
appearing.  We  do  not  see  in  the  "Case"  that  the  sixes  as  a  class 
had  any  standing  in  court  until  the  sevens  raised  the  main  ques- 
tion involved  between  themselves  and  the  sixes  and  summoned 
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W.  B.  Smith  as  one  of  the  holders  of  the  sixes,  omitting  to  serve 
the  others  because  too  numerous.  -Under  these  circumstances 
we  must  regard  Smith  as  the  representative  of  the  sixes,  and 
their  only  representative  as  a  class,  and  consequently  the  only 
party  authorized  to  charge  the  common  fund  with  expenses. 

Mr.  Hanckel  seems  to  have  been  the  attorney  employed  by 
Smith.  He  answered  for  Smith,  and  it  appears  from  several 
indorsements  on  the  papers  connected  with  the  different  refer- 
ences that  he  signed  his  name  as  the  attorney  of  the  sixes. 
Upon  these  facts  we  think  that  Mr.  Hanckel  is  entitled  to  a  pro- 
per fee  out  of  the  common  fund  in  court  other  than  that  portion 
going  to  Daniel  Hand  and  those  who  stood  with  him  with  un- 
funded coupons  of  the  six  per  cent,  bonds.  No  doubt  it  is  true, 
that  after  the  conflict  commenced  between  the  sixes  and  sevens, 
that  Messrs.  Buist  &  Buist  and  Brawley,  who  were  representing 
unfunded  coupons  of  the  sixes,  and  Mr.  Lord,  did  valuable  and 
able  services  on  the  question  of  the  unconstitutionality  of  the  act 
of  1869,  postponing  the  statutory  lien  of  the  state  in  favor  of  the 
sevens,  but  at  whose  instance,  and  by  whose  authority  was  this 
done  ?  Was  it  done  by  the  authority  of  the  sixes  or  their  repre- 
sentative, W.  B.  Smith  ?  Can  these  parties  come  in  under  the 
principle  we  have  laid  down  above  ?  Do  not  they  rather  occupy 
the  position  of  rendering  an  incidental  service,  to  parties  not  repre- 
sented by  them,  but  derived  to  them  because  their  rights  were 
involved  in  the  same  question,  as  to  which  they  had  been  engaged 
for  others  ? 

It  may  be  that,  inasmuch  as  Daniel  Hand's  suit  was  in  the 
nature  of  a  creditor's  bill  for  those  holding  unfunded  coupons, 
his  attorneys,  Messrs.  Buist  &  Buist  and  Brawley  (if  the  latter 
was  engaged  by  Daniel  Hand),  would  be  entitled,  under  the  above 
principle,  to  proper  fees  out  of  so  much  of  the  common  fund  as 
the  holders  of  such  coupons  may  be  entitled  to.  Mr.  Lord,  it 
appears,  represented  those  of  the  sixes  who  at  one  time  had  been 
represented  by  Mr.  Brawley,  and  who  had  been  turned  over  to 
Mr.  Lord  by  Mr.  Brawley,  when  he  came  to  the  conclusion  that 
they  were  in  conflict  with  the  unfunded  coupons  standing  with 
Daniel  Hand. 

Mr.  Lord,  it  is  admitted,  rendered  most  effective  and  valuable 


Digitized  by 


Google 


182  Hand  v.  Railroad  Company. 


Opinion  of  the  Court.  [21  S.  C. 


assistance  in  the  interest  of  the  sixes,  bat  the  question  again 
recurs,  upon  whose  authority?  Was  it  by  contract,  either  express 
or  implied,  made  by  one  who  could  bind  the  common  fund  of  the 
sixes?  We  do  not  find  any  allegation  or  statement  of  that  kind 
in  the  case,  and  we  do  not  see,  therefore,  how  the  claim,  however 
meritorious  in  other  respects,  can  be  sustained  against  the  pro- 
tests of  the  sixes.  This  court  has  no  power  to  subject  the  prop- 
erty of  citizens  to  claims,  except  such  as  may  be  founded  upon 
legal  or  established  equitable  principles  making  such  property 
liable.  It  has  no  power  to  adjust  claims  upon  grounds  of  abstract 
moral  equity.  On  the  contrary,  a  claim  to  be  sustained  by  the 
courts  must  amount  to  a  cause  of  action  under  some  settled  legal 
or  equitable  principle.  Where  are  the  facts  in  this  case  which 
would  constitute  a  cause  of  action  by  these  attorneys  against  the 
sixes? 

The  same  principle  which  excludes  Messrs.  Buist  &  Buist, 
Brawley,  and  Lord  will  also  exclude  Mr.  Young.  His  services 
in  protecting  the  road  from  taxation  and  other  claims  may  have 
enured  to  the  ultimate  advantage  of  the  sixes.  Yet  it  was  one  of 
those  incidental  advantages  sometimes  following  acts  which  go 
beyond  the  object  of  the  immediate  employment  and  redound  to 
the  benefit  of  others  besides  the  party  authorizing  it  and  for 
whom  the  act  was  performed.  The  same  may  be  said  as  to  the 
claim  of  William  Aiken  and  Geo.  W.  Williams,  and  their  attor- 
ney, Mr.  Campbell.  For  such  benefits  the  law  has  given  no 
pecuniary  compensation. 

The  claim  of  Mr.  Moore,  we  think,  occupies  a  different  posi- 
tion from  those  we  have  been  discussing.  He  was  employed  by 
the  receiver  or  the  solicitors  of  the  company  to  sue  for  a  tract  of 
land,  claimed  by  the  company,  then  in  the  possession  of  another. 
He  undertook  the  service  under  a  special  contract,  to  wit,  one- 
half  of  the  recovery,  land  and  damages.  He  succeeded  in  recov- 
ering the  land,  which  has  been  incorporated  into  the  general 
property,  his  half  as  well  as  the  other.  The  land  has  been  sold 
and  the  proceeds  are  now  in  the  common  fund.  After  the  recov- 
ery of  the  land,  his  special  contract  was  subject  to  specific  per- 
formance, and  he  might  no  doubt  have  claimed  a  partition.  This 
was  not  done,  however.     On  the  contrary,  as  we  have  said,  the 
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land  has  been  sold  and  the  proceeds  are  in  court.  We  think  he 
may  pursue  these  proceeds  and  establish  his  claim  against  the 
fitnd  instead  of  the  land,  which  has  been  done  substantially; 
and  therefore  there  was  no  error  in  allowing  his  claim. 

Such  costs  as  the  statute  prescribes  should  be  taxed  in  favor 
of  the  successful  parties. 

We  repeat  that  it  is  not  hereby  intended  to  intimate  that  any 
of  the  gentlemen  engaged  in  this  case  did  not  render  valuable 
services  for  which  as  between  attorney  and  client  they  should  be 
paid,  but  simply  to  announce  who  are  entitled  by  law  to  have  a 
judgment  of  the  court  for  fees  out  of  the  common  fund. 

It  is  the  judgment  of  this  court  that  the  decree  of  the  Circuit 
Court  be  modified  as  herein  stated,  and  that  the  case  be  remanded 
to  be  carried  out  in  accordance  herewith. 


KERNGOOD  v.  DAVIS. 


1.  A  testator,  C,  left  property  in  trust  for  bis  daughter  for  life,  with 
remainder  to  the  heirs  of  her  body,  share  and  share  alike.  H.,  a 
son  of  this  daughter,  received  from  his  father  and  mother,  after  his 
marriage,  a  large  estate  in  lands  and  negroes  (the  latter  being  part 
of  the  C.  estate),  for  the  value  of  which  he  promised  to  account  on 
the  death  of  his  parents,  or  either  of  them,  if  necessary,  for  purposes 
of  equalization  with  his  brothers  and  sisters.  H.  died,  and  then  his 
mother,  and  judgments  were  obtained  against  the  executrix  of  H. 
By  a  consent  decree  in  a  cause  to  which  H.'s  widow  and  children, 
his  brothers  and  sisters,  and  these  judgment  creditors  were  parties,  a 
plantation  of  U.  was  vested  in  his  children,  in  satisfaction  of  their 
interest  in  the  C.  estate,  and  discharged  from  the  lien  of  the  judg- 
ments, and  the  said  brothers  and  sisters  were  ordered  to  pay  these 
judgments,  which  were  thereupon  marked  satisfied  as  against  H.'s 
estate.  But  this  decree  was  not  enrolled,  nor  was  execution  sent  to 
the  county  in  which  was  a  plantation  of  the  C.  estate  until  many 
years  afterwards,  and  meantime  these  brothers  and  sisters  had  mort- 
gaged their  interest  in  such  plantation.  Held,  that  this  decree  did 
not  create  a  lien  upon  the  interests  of  the  brothers  and  sisters  in  the 
C.  lands,  until  lodged  in  the  county  where  the  lands  were,  and  this 
lien  was  therefore  postponed  to  the  lien  of  the  intermediate  mortgages. 
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2.  But  the  evident  scheme  of  the  decree  being  an  arrangement  by  which 
these  parties  took  the  interest  of  their  brother's  children  in  the  C. 
lands  and  were  to  pay  the  judgments,  the  judgments  not  being  paid 
were  entitled  to  hold  a  lien  upon  such  children's  interest  in  said 
lands  from  the  date  of  the  decree. 

3.  The  mortgagees  were  chargeable  with  notice  that  the  interest  of 
these  infant  co-tenants  was  not  expressly  transferred  to  the  others, 
and  that  these  others,  the  mortgagors,  were  directed  to  pay  said 
judgments. 

4.  These  children  were  entitled  to  share  per  capita  with  their  uncles 
and  aunts  in  the  C.  lands,  but  their  interest  having  been  treated  in 
the  consent  decree  as  a  share  per  stirpes,  all  parties  are  now  bound 
to  so  accept  it. 

5.  An  informal  covenant  of  warranty  in  a  mortgage  held  to  have  been 
intended  as  a  general  warranty,  and  to  operate  as  such. 

6.  A  complaint  for  foreclosure  alleged  that  a  judgment  of  record  had 
been  paid.  Held,  that  the  court,  under  such  allegation  and  the  facts 
proved,  and  in  order  to  settle  the  priorities  of  lien,  might  raise  an 
estoppel  againstthe  assertion  of  such  judgment. 

7.  A  party  holding  a  judgment  lien  on  the  interest  of  a  co-tenant  in  a 
tract  of  land,  joined  with  all  the  co-tenants  in  mortgaging  this  land, 
with  covenants  of  general  warranty.  Held,  that  he  was  estopped 
from  asserting  his  judgment  lien  as  against  this  mortgage,  but  not 
as  against  intermediate  mortgages. 

Before  Cothran,  J.,  Sumter,  October,  1883. 

The  facts  of  this  case  are  stated  in  the  opinion  of  this  court. 
The  Circuit  decree  was  as  follows : 

This  cause  was  noted  in  the  calendar  as  heard  at  the  October 
term  of  the  Court  of  Common  Pleas  for  Sumter  county,  and  by 
agreement  the  argument  was  heard  afterwards  in  Columbia,  on 
November  14, 1883.  The  land  described  in  the  pleadings  is  under 
order  of  sale  by  a  previous  decree  in  the  cause,  and  is  advertised 
to  be  sold  by  the  master  of  Sumter  county  on  sales-day  in  Decem- 
ber next,  now  nearly  at  hand.  It  was  deemed  expedient  by  the 
parties  in  interest  to  settle  the  conflicting  claims  for  priority  of 
liens  with  a  view  to  promote  a  more  favorable  sale  of  the  pre- 
mises, and  to  facilitate  this  purpose  the  extraordinary  hearing 
was  had. 

The  case  has  been  argued  upon  all  sides  with  great  zeal  and 
ability,  but  the  time  is  so  short  and  the  necessity  of  a  speedy 


Digitized  by 


Google 


Kerngood  v.  Davis.  185 

Rep.]  November  Term,  1883. 

decree  is  so  much  greater  than  for  an  elaborate  one,  that  I  shall 
undertake  to  do  little  more  than  give  a  brief  history  of  the  case 
and  state  the  conclusions  obtained,  leaving  it,  in  case  the  cause 
should  go  further,  to  the  counsel  in  whose  favor  I  have  decreed 
to  sustain  my  conclusions  by  the  very  able  argument  delivered  at 
the  hearing.  The  facts  of  the  case  extending  over  a  period  of 
seventy  years  (the  testator  R.  L.  Champion,  under  whose  will  the 
controversy  arises,  having  died  in  1813),  would  of  themselves 
make  a  volume.  It  is  enough  barely  to  mention  a  few  of  the 
complications :  litigation  for  nearly  one-third  of  that  time,  death 
of  parties,  substitution  of  others,  debtors  insolvent,  contention 
among  creditors,  a  family  settlement,  a  sale  of  the  premises  as 
forfeited  to  the  state  for  taxes  unpaid — all  go  to  show  the  diffi- 
culty of  unravelling,  and  perhaps  the  necessity  of  cutting,  this 
Gordian  knot. 

The  first  question  in  the  case  involved  the  validity  of  a  patent 
issued  by  the  executive  of  the  state  to  Mrs.  Sarah  E.  DeSaus- 
sure  for  the  land  in  controversy,  known  as  the  Champion  place, 
in  Sumter  county,  containing  some  2,400  acres,  and  said  to  be 
very  valuable.  The  land  was  first  exposed  to  sale  December  31, 
1877,  for  taxes  due  for  the  year  1876,  and  for  the  want  of  a  bid 
for  the  same,  was  not  sold.  There  was  no  redemption  of  the  pre- 
mises, and  finally,  on  the  first  Monday  of  September,  1879,  the 
said  land  was  offered  for  sale  as  land  forfeited  to  the  state  and 
was  bought  for  Mrs.  Sarah  E.  DeSaussure  by  her  attorney,  the 
arrearages  of  taxes  amounting  to  $545.18  paid,  and  a  patent 
issued  her  by  the  governor  of  the  state  for  the  whole  tract. 

It  was  urged  in  behalf  of  the  patentee  that  the  exhibitions  of 
the  patent  was  proof  of  good  and  sufficient  title,  but  unsuccess- 
fully, and  the  patent  was  fiercely  assailed  by  all  the  other  parties 
in  interest  as  the  common  enemy  of  all.  After  much  contention 
it  was  suggested  that  if  the  holder  of  the  patent  would  consent  to 
assume  the  position  of  a  trustee  for  the  lien  creditors,  in  the  pur- 
chase made,  and  not  insist  upon  the  validity  of  her  title,  but  agree 
to  cancel  the  same,  that  the  amount  of  money  paid  by  her  for  the 
land  at  the  tax  sale,  with  interest,  would  be  refunded  to  her.  To 
this  all  parties  agreed,  and  this  matter  is  happily  eliminated  from 
the  case. 
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The  next  question  is,  as  to  the  priority  of  liens.  The  follow- 
ing is  a  list  of  those : 

1.  The  Ellen  Stewart  claim.  This  was  a  sealed  note  of 
Eliza  G.  DeSaussure,  A.  B.  DeSaussure,  and  J.  M.  Davis,  for 
$500,  dated  July  13,  1874,  payable  January  1,  thereafter,  with 
interest  from  date,  and  after  maturity  at  the  rate  of  one  per  cent 
per  month.  Mrs.  Eliza  C.  DeSaussure  gave  to  the  payee  a  mort- 
gage of  her  interest  in  the  land  in  controversy,  to  secure  payment 
of  said  note. 

2.  The  Clyburn  claim.  A  bond  of  M.  L.  Davis,  S.  A.  Davis, 
John  M.  DeSaussure,  jr.,  E.  C.  DeSaussure,  and  L.  C.  DeSaus- 
sure, to  W.  D.  McDowell,  receiver  of  the  estate  of  Workman, 
dated  January  28,  1875,  conditioned  for  the  payment  of  $3,500 
on  January  1,  1876,  with  interest  from  date  at  the  rate  of  twelve 
per  cent,  per  annum,  payable  annually  until  the  whole  be  paid; 
indorsed  (in  the  handwriting  of  J.  M.  Davis,  and  admitted  by 
Mr.  Hay  to  be  correct)  "$600  of  this  bond  bears  interest  from 
the  date  of  the  bond,  the  balance  $2,900  having  been  only  paid 
over  to-day,  will  bear  interest  from  this  date,  March  16,  1875." 
A  mortgage  of  the  interest  of  all  the  obligors  in  the  land  in 
question  was  executed  and  delivered  on  the  same  day  to  secure 
the  payment  of  said  bond. 

3.  The  Simonds  claim.  A  bond  of  J.  M.  Davis,  L.  D.  Davis, 
L.  G.  DeSaussure,  Eliza  G.  DeSaussure,  and  A.  B.  DeSaussure, 
to  Louis  D.  DeSaussure,  dated  April  25,  1876,  conditioned  for 
the  payment  of  $2,086.24,  with  interest  at  the  rate  of  twelve  per 
cent,  per  annum,  from  January  1,  1875,  payable  annually  until 
the  whole  amount  of  principal  and  interest  is  paid — the  principal 
to  be  paid  in  two  equal  successive  annual  instalments,  the  first 
whereof  is  to  be  paid  on  or  before  January  1,  1877.  Eliza  G. 
Davis,  Louisa  D.  Davis,  and  Lloyd  G.  DeSaussure  at  the  same 
time  executed  and  delivered  to  Louis  D.  DeSaussure  a  mortgage 
of  all  their  interest  in  the  said  lands  to  secure  the  payment  of 
said  bond.  This  bond  has  been  duly  assigned  and  transferred  to 
Andrew  Simonds. 

4.  The  Kerngood  claim.  A  bond  of  John  M.  DeSaussure,  sr., 
Louisa  D.  Davis,  John  M.  DeSaussure,  jr.,  Sallie  D.  Davis, 
Eliza  G.  DeSaussure,  and  Lloyd  C.  DeSaussure,  dated  May  27, 
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1877,  conditioned  for  the  payment  to  George  Alden,  on  or  before 
January  1,  1878,  of  the  sum  of  $1,516.65,  with  interest  from 
January  1,  1877,  at  seven  per  cent,  per  annum.  All  the  obligors 
at  the  same  time  executed  and  delivered  to  the  obligee  a  mort- 
gage of  their  interest  in  the  land  in  question  to  secure  the  pay- 
ment of  said  bond.  This  bond  was  afterwards  duly  assigned  and 
transferred  to  the  plaintiff,  Tobias  Kerngood. 

5.  The  claims  of  Witte  Bros.  These  consist  of  sundry  judg- 
ments obtained  by  James  D.  Matheson,  James  D.  Kirkpatrick, 
administrator,  Priscilla  B.  Perkins,  executrix,  and  Mary  E. 
Shaw,  administratrix,  against  the  estate  of  Henry  W.  DeSaus- 
sure,  deceased.  These  by  assignment  all  became  the  property  of 
one  Sanders,  who  in  turn  pledged  them  as  security  to  Witte 
Bros.,  who  present  them  here.  As  the  main  contention  in  the 
matter  of  priorities  arises  in  regard  to  these  claims,  it  is  proper 
to  define  just  here  their  true  nature.  Henry  W.  DeSaussure  was 
the  eldest  son  of  the  late  John  M.  DeSaussure,  who  had  inter- 
married many  years  ago  with  Eliza  Hester  Champion,  daughter 
of  Richard  L.  Champion,  the  devisor  of  the  lands  here  in  ques- 
tion. Henry  W.  DeSaussure  was  killed  in  one  of  the  battles 
around  Richmond,  in  June,  1862 ;  at  his  death  he  left  a  widow 
and  four  children  surviving. 

After  the  close  of  the  war,  amid  the  wrecks  of  a  large  fortune, 
an  effort  was  made  to  adjust  his  affairs.  To  this  end,  his  widow 
and  executrix,  in  behalf  of  herself  and  her  infant  children,  filed 
a  bill  in  equity  on  December  21,  1869,  entitled  for  "injunction, 
dower,  partition,  to  marshal  assets,  and  for  relief."  Most  of  the 
parties  to  the  proceedings  now  before  the  court  were  made  defen* 
dants  in  that  bill ;  amongst  others  the  assignors,  then  the  hold- 
ers and  owners,  of  the  claims  presented  here  by  Witte  Bros.  The 
injunction  sought  by  that  proceeding  was  to  stay  the  hands  of 
these  assignors  then  holding  judgment  against  the  executrix  of 
the  will  of  the  said  Henry  W.  DeSaussure.  It  was  an  omnibus 
bill,  as  its  title  imports,  but  in  the  latitude  which  is  allowed  in 
the  matter  of  family  settlements  (for  this  was  obviously  such),  no 
plea  for  multifariousness  was  interposed,  and  on  November  14, 
1870,  Hon.  S.  W.  Melton,  then  the  presiding  judge  of  the  fifth 
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Circuit,  made  a  decree  in  the  cause,  which  was  assented  to  by  all 
parries  to  the  suit. 

By  the  fourth  clause  of  the  will  of  Richard  L.  Champion,  who 
departed  this  life  in  the  year  1813,  he  devised  the  land  in  ques- 
tion here  to  his  daughter  Eliza  Hester,  afterwards  the  wife  of 
John  M.  DeSaussure,  sr.  (the  mother  of  the  said  Henry  W.),  for 
life,  with  remainder  to  the  heirs  of  her  body  living  at  the  time 
of  her  death.  She  died  in  1864,  being  predeceased  by  her  son, 
Henry  W.  It  was  conceded  in  the  consent  decree  of  Judge 
Melton  that  the  children  of  Henry  W.  were  entitled  to  a  share 
of  the  Champion  land  at  the  falling  in  of  the  life  estate  of  their 
grandmother.  The  estate  of  Henry  W.  being  insolvent,  James 
M.  Davis  was  appointed  receiver  of  the  same. 

Besides  the  interest  which  Henry  W.'s  children  had  in  the 
Champion  lands  as  tenants  in  common  with  their  uncles  and 
aunts,  their  father  was  seized  at  the  time  of  his  death  of  other 
valuable  lands  in  Kershaw  county  and  of  a  house  and  lot  in  the 
town  of  Camden.  It  was  manifestly  the  purpose  of  the  family 
settlement  already  referred  to,  to  save  a  home  and  farm  for  the 
widow  and  children  of  Henry  W.  DeSaussure.  This  appears 
from  the  terms  of  the  decree  of  Judge  Melton,  and  without 
encumbering  this  decree  with  the  contents  of  that,  I  shall  only 
cite  the  sixth  paragraph  : 

"It  is  further  ordered  that  the  said  James  M.  Davis,  receiver 
as  aforesaid,  after  applying  the  assets  remaining  in  his  hands 
necessary  to  make  the  payments  of  the  said  Mary  R.  DeSaus- 
sure, hereinbefore  directed,  do  pay  therefrom  the  costs  of  this 
suit  (the  same  to  be  apportioned  and  charged  to  the  parties  liable 
therefor,  as  ascertained  by  the  further  orders  of  this  court),  and 
to  apply  the  balance  of  said  assets,  when  collected,  to  the  pay- 
ment of  the  demands  of  the  other  creditors  of  the  estate  of  said 
Henry  W.  DeSaussure,  deceased,  pro  rata,  to  wit,  the  said  James 
D.  Matheson,  James  D.  Kirkpatrick,  Priscilla  B.  Perkins,  and 
Mary  £.  Shaw,  and  that  the  judgments  at  law  upon  the  said 
claims  be  satisfied  before  the  judgment  creditors  thereof  receive 
any  benefit  from  this  decree.  It  is  further  ordered  that  the 
defendants,  Mary  Louisa  Davis,  Eliza  C.  DeSaussure,  John  M. 
DeSaussure,  jr.,  Sarah  Amelia  Davis,  and  Lloyd  C.  DeSaus- 
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sure,  do  pay  the  said  creditors,  respectively,  whatever  may 
remain  due  to  them  on  their  said  claims  after  the  application 
thereto  of  the  proceeds  of  the  said  assets  in  the  hands  of  the 
said  James  M.  Davis,  receiver  aforesaid,  as  hereinbefore  di- 
rected/' 

Paragraph  7  in  terms  authorizes  the  remaindermen  under  the 
will  of  Richard  L.  Champion,  who  are  adults,  and  John  M.  De- 
Saussure,  sr.,  the  father  of  the  infant,  Lloyd  C,  whenever  they 
may  deem  it  advisable,  to  sell  the  land  and  personalty  to  pass 
under  the  said  will,  &c.  These  claimants,  or  their  assignees, 
were  parties  to  that  proceeding,  and  assented  to  it.  The  right  to 
sell  absolutely  certainly  includes  the  right  to  make  a  conditional 
sale ;  the  greater  including  the  less. 

The  decree  filed  in  November,  1870,  was  never  enrolled.  It 
is  worthy  of  remark  also  that  it  was  made  after  the  adoption  of 
the  code  of  procedure,  and  if  it  had  been  enrolled,  would  not 
ipso  facto  have  become  a  lien  upon  land.  In  the  meantime, 
the  several  mortgages  exhibited  here  were  executed  by  the  defen- 
dants of  their  interests  in  the  Champion  lands,  all  of  which  were 
upon  record  before  any  steps  were  taken  by  the  judgment  credi- 
tors herein  to  file  transcripts  of  their  judgments  in  Sumter 
county,  where  the  land  in  controversy  lies.  It  cannot,  therefore, 
be  contended  that  the  Witte  claims,  as  judgments,  can  have 
priority  to  the  recorded  mortgages. 

It  is  argued,  however,  with  great  ingenuity  and  force,  by  the 
counsel  for  Witte  Bros.,  that  by  virtue  of  the  operation  of  the 
act  of  1791,  then  of  force,  a  statutory  lien  was  acquired  by  these 
creditors  of  Henry  W.  DeSaussure,  the  balance  of  whose  claims, 
after  applying  whatever  was  available  in  the  hands  of  the  re- 
ceiver, J.  M.  Davis,  were  to  be  paid  by  these  tenants  in  common, 
defendants  here,  under  the  terms  of  Judge  Melton's  decree,  and 
out  of  their  interest  in  the  Champion  lands  in  Sumter  county. 
There  is  no  doubt  but  that  in  cases  of  partition  by  means  of  sale, 
as  perhaps  where  contribution  in  money  to  make  equality  was 
decreed,  that  this  insidious  security  prevailed,  and  without 
attempting  to  follow  or  to  answer  the  learned  argument  of  Mr. 
Haynsworth,  it  is  enough  perhaps  to  say  that  it  has  not  con- 
vinced me.     I  cannot  admit  the  premises  upon  which  the  argu- 


Digitized  by 


Google 


190  Kerngood  t».  Davis. 


Circuit  Decree.  [21  S.  C. 


ment  was  based,  to  wit :  that  this  was  ever  a  case  of  partition  at 
all.  There  was  no  land  sought  to  be  made  the  subject  of  parti* 
tion  in  Kershaw  county.  There  was  a  scheme  for  the  exchange 
of  the  interest  of  Henry  W.'s  children  in  the  Sumter  lands  for 
what  was  thought  to  be  a  shelter  and  a  farm  for  them  in  Ker- 
shaw, and  this  upon  certain  conditions,  it  is  true  in  part  not 
complied  with,  but  to  which  the  creditors  assented. 

Besides,  I  think  the  search  would  not  be  rewarded  with  suc- 
cess, however  diligently  made,  for  a  case  where  proceedings  could 
be  instituted  and  sustained  in  one  county  for  partition  of  lands 
in  another,  unless  there  should  at  the  same  time  be  partitionable 
lands  in  the  county  where  the  proceedings  were  instituted,  by 
laying  hold  of  which  the  court  alone  could  acquire  jurisdiction  of 
the  lands  in  another  county.  This  disposes  of  the  main  question 
in  the  case,  to  wit,  that  of  the  priority  of  the  several  claimants, 
and  in  the  order  in  which  they  have  been  stated  herein. 

There  are,  however,  some  minor  questions  which  have  been 
brought  to  my  attention,  and  which  I  will  now  attempt  to  dis- 
pose of.  The  first  of  these  is  as  to  the  effect  of  John  M.  De- 
Saussure,  sr.,  joining  in  the  Kerngood  mortgage.  It  appears 
that  he  was  the  assignee  of  the  Villipigue  judgment  by  reason  of 
having  paid  off  the  same.  It  further  appears  that  that  judgment 
is  the  oldest  lien  upon  the  property  of  John  M.  DeSaussure,  jr. 
Should  the  land  in  question  sell  for  its  real  value,  it  is  hardly 
possible  that  this  question  can  be  of  any  practical  application  in 
the  case,  for  the  plaintiff's  debt  will  probably,  in  any  event,  be 
paid,  having  priority  of  the  claims  of  Witte  Bros.  But  in  case 
it  becomes  important  in  distributing  the  proceeds  of  sale,  I  hold 
that  John  M.  DeSaussure,  by  giving  the  mortgage  to  Kerngood, 
with  a  covenant  of  warranty,  is  estopped  from  claiming  any  right 
to  have  his  judgment  against  John  M.,  jr.,  paid  to  the  prejudice 
of  the  plaintiff,  Kerngood,  his  mortgagee. 

The  next  question  arising  is  as  to  the  manner  of  computing  the 
interest  upon  the  Clyburn  and  Simonds  bonds.  The  terms  of  the 
bonds  severally  relating  to  the  matter  of  interest  are  almost  iden- 
tical, and  involves  the  consideration  of  the  distinction  between 
the  computation  of  annual  interest  and  compound  interest.  The 
difference,  except  where  the  amount  is  large  and  the  length  of 
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time  great,  is  hardly  appreciable;  still  there  is  a  difference,  and 
the  parties  raising  the  question  are  entitled  to  have  it  considered 
and  settled.  There  is  nothing  in  the  terms  used  to  justify  or 
allow  the  compounding  of  interest  upon  either  of  these  bonds — 
that  is  to  say,  there  are  no  stated  times  up  to  the  time  of  making 
the  final  calculations  when  interest  is  to  be  added  to  principal, 
and  the  sum  so  found  made  a  new  principal.  Hence  it  follows 
that  the  computation  should  be  made  upon  the  rule  of  annual, 
and  not  of  compound,  interest.  The  terms  "until  the  whole  be 
paid"  in  the  Clyburn  bond,  and  those  of  like  import  in  the 
Simonds  bond,  clearly  support  the  right  to  the  rate  of  interest 
stipulated  in  the  bonds  respectively  until  they  are  paid  and  satis- 
fied. 

There  were  some  other  questions  raised  in  argument  at  the 
hearing,  but  not  appearing  in  the  pleadings,  nor  in  the  shape  of 
exceptions,  and  I  do  not  know  that  I  apprehend  them  very 
clearly.  One  as  to  contribution  to  John  M.  DeSaussure,  sr., 
by  his  co-obligors  on  the  Kerngood  bond,  in  the  event  that  he  is 
estopped  from  claiming  upon  the  Villipigue  judgment  as  against 
Kerngood's  mortgage.  The  other  as  to  the  rights  of  the  several 
co-tenants  (so-called)  to  homestead  exemptions.  As  to  the  latter, 
it  is  difficult  to  see  under  the  decisions  how  as  mortgagors  they 
can  set  up  their  claims  to  homestead  as  against  their  mortgagees. 
If  such  exists,  as  against  the  judgments  of  Witte  Brothers,  as  to 
whom  alone  they  would  be  available,  their  rights  must  be  asserted 
in  the  manner  prescribed  by  the  act  of  assembly.  They  cannot 
be  considered  here.    "Sufficient  unto  the  day  is  the  evil  thereof/ ' 

Wherefore  it  is  ordered,  adjudged,  and  decreed  as  follows: 

1.  That  from  the  proceeds  of  sale  of  the  land  described  in  the 
complaint  the  master  do  pay,  as  heretofore  ordered,  the  taxed  cost 
of  this  case,  and  also  state  and  county  taxes  if  any  be  due,  and 
a  fee  of  one  hundred  dollars  to  the  referee,  W.  D.  Trantham,  esq. 

2.  That  he  pay  to  Mrs.  Sarah  C.  DeSaussure,  or  her  attorney, 
the  sum  paid  by  her  as  trustee  for  the  lien  creditors  herein  at 
the  forfeiture  sale  of  the  said  lands,  together  with  lawful  interest 
thereon  to  the  day  of  payment  to  her,  and  that  she  deliver  up 
her  patent  to  be  cancelled  by  the  clerk  of  this  court. 

3.  That  from  the  balance  of  purchase  money  in  his  hands  he 
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pay  to  the  several  lien  creditors,  in  the  order  set  down  herein, 
the  several  debts  due  to  them,  with  interest  calculated  thereon  in 
the  manner  herein  determined,  having  due  regard  in  such  pay- 
ments to  the  interests  and  liabilities  of  the  several  obligors. 

4.  That  the  surplus  (if  any  be),  after  paying  the  claims  of 
Witte  Brothers,  be  held  subject  to  the  further  order  of  the  court. 

5.  That  in  the  matter  of  contribution  to  the  defendant,  John 
M.  DeSaussure,  sr.  (if  he  have  any  such  right),  as  well  as  touch- 
ing the  adjustment  of  the  rights  of  the  co-tenants  (so-called) 
inter  sese,  the  parties  being  all  before  the  court,  leave  is  hereby 
given  to  them  to  apply  at  the  foot  of  this  decree  for  such  orders 
as  they  may  be  advised  are  necessary  and  proper. 

Witte  Bros,  appealed  upon  grounds  which  were  substantially 
as  follows : 

1.  That  his  honor  erred  in  not  holding  that  Witte  Bros.,  as 
assignees  of  the  judgments,  were  entitled  to  the  payment  of  their 
claims  to  the  extent  of  4-10  parts,  and  also  4-28  of  one  other 
tenth  part  of  the  net  proceeds  of  the  sale  of  the  lands  ordered  to 
be  sold  in  this  case,  after  the  payment  of  the  costs  and  taxes  and 
referee's  fee,  and  of  the  amount  decreed  to  be  paid  to  Mrs.  S.  C 
DeSaussure. 

2.  That  his  honor  erred  in  not  holding  that  by  the  decree  of 
Judge  Melton  the  said  shares  of  the  said  children  of  H.  W.  De- 
Saussure in  the  said  lands  were  to  be  transferred  to  and  vest  in 
the  other  tenants  in  common,  or  remaindermen,  under  the  will 
of  Champion  only  upon  the  payment  by  them  to  the  said  judg- 
ments of  the  balances  which  should  remain  due,  after  the  applica- 
tion thereto  of  the  proceeds  of  the  assets  directed  in  said  decree 
of  Judge  Melton,  to  be  applied  thereto,  until  which  payment  they 
were  to  have  only  an  inchoate  right  therein,  not  to  become  com- 
plete and  perfect  until  the  payment  by  them  of  the  said  balances ; 
and  that  said  balances  not  having  been  paid,  the  legal  estates  and 
interests  of  the  said  children  have  never  been  transferred  to,  or 
vested  in,  the  other  tenants  in  common,  or  any  of  them,  and  that 
they  derived  or  acquired  under  said  decree  only  the  equitable 
right  to  have  title  to  the  said  shares  of  the  said  children  of  Henry, 
upon  the  payment  of  the  said  balances  and  interest  thereon ;  that 
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the  payment  of  the  said  balances  was  to  be  the  consideration  of 
the  transfer  or  vesting  of  said  shares;  and  that  by  the  provisions 
of  said  decree  the  right  to  receive  payment  of  the  said  considera- 
tion was  assigned  and  transferred  to  the  said  judgment  creditors. 
And  that  these  appellants,  as  assignees  of  the  said  balances,  are 
entitled  to  the  application  to  their  said  claims  of  the  said  4-10 
parts  and  4-28  of  one  other  tenth  part  of  the  net  proceeds  of  the 
sale  of  the  said  lands. 

3.  That  his  honor  erred  in  matter  of  fact  in  this,  that  he  states 
that  there  were  no  lands  in  Kershaw  county  to  which  the  chil- 
dren of  Henry  W.  DeSaussure  and  the  other  co-tenants  under  the 
will  of  Champion  were  entitled,  which  were  sought  to  be  made 
the  subject  of  partition  in  the  proceedings  in  the  Court  of  Com- 
mon Pleas  for  Kershaw  county,  referred  to  in  the  decree;  which 
statement  was  erroneous. 

4.  That  his  honor  erred  in  not  holding  that  the  Court  of  Com- 
mon Pleas  for  Kershaw  county  had  jurisdiction  for  the  partition 
of  the  said  lands,  and  that  the  proceedings  in  the  said  cause  in  Ker- 
shaw county  were,  among  other  things,  for  the  partition  of  the 
said  lands  among  the  parties  entitled  thereto  both  as  remainder- 
men under  the  will  of  Champion  and  as  distributees  of  Caroline 
DeSaussure,  deceased.  And  that  under  the  provisions  of  the  act 
of  1791,  the  shares  of  the  said  children  of  Henry  in  the  said  lands 
were  to  vest  in  the  other  tenants  in  common,  upon  the  payment  by 
them  of  the  said  balances,  which  they  were  ordered  in  and  by  the 
said  decree  to  pay. 

5.  That  his  honor  erred  in  his  construction  of  paragraph  7  of 
Judge  Melton's  decree,  and  erred  in  not  holding  that  said  para- 
graph 7  authorized  the  execution  of  a  deed  of  conveyance  only  of 
the  interest  of  the  then  minor,  Lloyd  C.  DeSaussure,  in  the  said 
lands  and  personal  property  and  the  receipt  by  his  father  of  such 
portion  of  the  purchase  money  as  may  belong  to  the  said  Lloyd ; 
and  did  not  determine  or  adjudge  the  interest  of  the  said  minor  to 
be  one-fifth  of  the  whole  of  said  lands  and  personalty,  nor  author- 
ize the  sale  or  conveyance  of  the  shares  therein  of  the  children  of 
Henry  W.  DeSaussure,  nor  adjudge  that  those  shares  had  vested 
in  and  then  belonged  to  the  other  co-tenants,  but  that  it  only 
authorized  the  sale  of  the  interest  of  the  said  minor,  Lloyd,  and  that 

13 


Digitized  by 


Google 


194  Kerngood  v.  Davis. 


Exceptions.  [21  S.  C. 


that  interest,  as  to  the  shares  of  said  children  of  Henry,  was  the 
right  to  have  title  made  to  them  when  they  should  be  paid  for; 
and  that  said  paragraph  7  was  only  a  provision  for  advancing  the 
interests  of  the  minor,  Lloyd,  without  in  any  way  having  any 
reference  to  or  affecting  the  rights  of  the  children  of  Henry,  or 
of  the  said  judgment  creditors/ 

W.  D.  Trantham,  administrator,  appealed  on  the  following 
grounds : 

1.  That  his  honor  erred  in  decreeing  upon  the  pleadings  and 
evidence  "that  John  M.  DeSaussure,  by  giving  the  mortgage  to 
Kerngood  with  a  covenant  of  warranty,  is  estopped  from  claiming 
any  right  to  have  bis  judgment  against  John  M.  DeSaussure,  jr., 
paid  to  the  prejudice  of  the  plaintiff,  Kerngood,  his  mortgagee,,, 
because  no  such  question  was  made  either  in  the  pleadings  or  by 
the  evidence,  or  by  way  of  exception. 

2.  That  his  honor  erred  as  matter  of  law  in  so  decreeing. 

3.  That  his  honor  erred  in  not  decreeing  that  Wm.  D.  Tran- 
tham, administrator  of  J.  M.  DeSaussure,  sr.,  was  entitled  to  con- 
tribution by  his  co-obligors  on  the  Kerngood  bond  in  the  event 
that  he  is  estopped  from  claiming  upon  the  Villipigue  judgment 
as  against  Kerngood's  mortgage. 

4.  That  his  honor  erred  in  adjudging  and  decreeing  that  the 
master,  after  paying  costs,  taxes,  &c,  "pay  to  the  several  lien 
creditors  in  the  order  set  down  therein  the  several  debts  due  to 
them,,,  while  no  decree  is  made  for  the  payment  of  the  Villipigue 
judgment,  or  any  part  thereof. 

5.  That  Wm.  D.  Trantham,  administrator,  was  not,  by  reason 
of  anything  contained  in  the  mortgage  of  J.  M.  DeSaussure,  sr., 
and  others,  to  George  Alden,  estopped  from  claiming  the  right 
to  have  the  judgment  of  Villipigue  against  J.  M.  DeSaussure,  jr., 
paid  out  of  the  share  of  the  latter  in  the  lands  in  preference  to  all 
other  claimants  thereon. 

Messrs.  Haynsworth  £  Cooper,  for  Witte  Bros. 

Messrs.  Moise  $  Lee,  for  Kerngood. 

Messrs.  DeSaussure  $  Son,  for  Louis  D.  DeSaussure. 
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Messrs.  Blanding  $  Blanding,  for  Trantham,  administrator. 
Mr.  J.  T.  May,  for  Clyburn,  receiver. 

April  14,  1884.    The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McGowan.  On  May  27,  1877,  John  M.  De- 
Saussure, sr.,  Louisa  D.  Davis,  John  M.  DeSaussure,  jr.,  Sallie 
D.  Davis,  Eliza  G.  DeSaussure,  and  Lloyd  G.  DeSaussure,  in 
order  to  secure  their  bond  for  $1,516.65,  besides  interest,  exe- 
cuted and  delivered  to  one  George  Alden  a  mortgage  of  lands 
thus  described:  "All  that  piece  or  parcel  of  land  situate  in  the 
county  of  Sumter,  in  said  state,  containing  2,351  acres,  be  the 
same  more  or  less,  bounded  northwest  and  north  by  lands  of 
James  M.  Davis,  northeast  and  east  by  the  public  highway  to 
Stateburg,  south  by  lands  of  James  M.  Davis,  west  by  the 
Wateree  River,  being  lands  devised  by  will  of  Richard  L.  Cham- 
pion to  his  grandchildren,  parties  of  the  first  part,  and  part  pur- 
chased by  the  executors  for  the  use  of  his  will,"  &c.  The  bond 
and  mortgage  were  assigned  to  Tobias  Kerngood,  who  instituted 
these  proceedings  to  foreclose  the  mortgage  on  the  premises  afore- 
said. 

It  was  discovered  that  there  were  other  creditors  of  the  mort- 
gagors, devisees  under  the  will  aforesaid,  who  claimed  to  have 
older  and  superior  liens  upon  the  said  lands,  and  such  claimants 
were  made  parties  defendant,  as  follows : 

First,  William  D.  Trantham,  as  administrator  of  John  M. 
DeSaussure,  sr.,  claimed  a  judgment,  M.  B.  Villipigue  v.  John 
M.  DeSaussure,  jr.,  entered  in  Kershaw  county,  October  10, 
1867,  for  $1,180,  besides  interest  and  costs,  and  in  Sumter 
county,  November  30,  1867,  and  levy  made  by  the  sheriff  of 
Sumter  on  the  interest  of  the  defendant  in  the  said  premises ; 
which  judgment  was  assigned  to  John  M.  DeSaussure,  sr.,  Feb- 
ruary 22, 1868. 

Second,  the  claim  of  Ellen  Stuart.  Eliza  C.  DeSaussure, 
A.  B.  DeSaussure,  and  J.  M.  Davis,  executed  a  bond  to  Ellen 
Stuart  for  $500,  due  January  1,  1875,  secured  by  mortgage  July 
18, 1874,  executed  by  Eliza  C.  DeSaussure,  of  all  her  interest 
(said  to  be  one-fifth)  in  the  said  Champion  lands. 
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Third,  the  Clyburn  claim.  M.  L.  Davis,  S.  A.  Davis,  John 
M.  DeSaussure,  jr.,  E.  C.  DeSaussure,  and  L.  C.  DeSaussure 
gave  bond  to  M.  D.  McDowell,  receiver  of  the  Workman  estate, 
June  1,  1876,  for  $3,500,  secured  by  mortgage  of  same  date,  on 
the  aforesaid  premises,  being  the  same  devised  to  them  by  the 
will  of  their  grandfather,  Richard  L.  Champion. 

Fourth,  the  Simonds  claim.  J.  M.  Davis,  L.  D.  Davis,  L.  C. 
DeSaussure,  Eliza  C.  DeSaussure,  and  A.  B.  DeSaussure  gave 
bond  to  Louis  D.  DeSaussure  April  25,  1876,  for  $2,086.24, 
with  interest,  &c,  secured  by  mortgage  of  same  date,  executed 
by  Eliza  C.  DeSaussure,  Louisa  D.  Davis,  and  Lloyd  C.  DeSaus- 
sure, of  all  their  interest  in  the  said  premises.  This  bond  has 
been  assigned  to  Andrew  Simonds. 

Fifth,  the  claim  of  Mrs.  Sarah  E.  DeSaussure,  under  letters 
patent  conveying  to  her  as  lands  forfeited  to  the  state  for  non- 
payment of  taxes,  the  Champion  lands  in  Sumter  county.  As 
appears  by  the  decree,  this  claim  was  adjusted  at  the  hearing 
below,  the  claim  being  abandoned,  and  the  amount  of  purchase 
money  paid  by  Mrs.  DeSaussure  and  the  interest  thereon  to  be 
♦refunded  to  her  out  of  the  proceeds  of  sale. 

Sixth,  the  Kerngood  claim.  This  is  the  claim  for  $1,516.65 
secured  by  mortgage  of  the  same  premises  first  stated,  upon 
which  claim  these  proceedings  were  instituted.  The  mortgage 
bears  date  May  27,  1877,  includes  a  warranty  of  the  premises 
mortgaged,  and  was  signed  also  by  John  M.  DeSaussure,  sr. 

Seventh,  the  claim  of  Witte  Brothers.  This  consists  of  the 
aggregate  balances  of  sundry  judgments  originally  obtained  by 
James  D.  Matheson,  James  D.  Kirkpatrick,  administrator,  Pris- 
cilla  B.  Perkins,  executrix,  and  Mary  E.  Shaw,  administratrix, 
against  the  executrix  of  Henry  W.  DeSaussure,  deceased,  who 
was  one  of  the  grandchildren  of  R.  L.  Champion  aforesaid; 
which  balances  by  assignments  have  become  the  property  of 
Witte  Bros.  By  a  family  arrangement  in  regard  to  the  afore- 
said Champion  lands,  among  the  devisees  thereof  (which  will  be 
more  particularly  referred  to  hereafter),  these  judgments  were 
cancelled  as  against  the  estate  of  Henry  W.  DeSaussure,  de- 
ceased, and  the  payment  of  any  balances  thereon,  was  assumed 
by  the  five  living  grandchildren  of  the  said  Champion,   the 
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obligors  in  the  Kerngood  mortgage,  Louisa  D.  Davis,  Sallie 
D.  Davis,  John  M.  DeSaussure,  jr.,  Eliza  G.  DeSaiissure,  and 
Lloyd  C.  DeSaussure.  This  undertaking  was  embodied  in  a 
consent  decree  in  Kershaw  county  of  date  November  12,  1870, 
but  said  decree  for  said  balances  could  not  be  enrolled  at  the 
time,  but  lately  the  said  balances  still  unpaid  were  ascertained 
and  judgments  rendered  thereon  in  Kershaw  county,  February 
15,  1882,  and  transcripts  of  said  judgments  entered  in  the  office 
of  the  clerk  for  Sumter  county,  March  6,  1883;  which  would 
give  Witte  Bros,  the  last  lien  upon  the  said  Champion  lands. 

But  they  claim  that  the  original  arrangement  embodied  in  the 
consent  decree  of  November  12,  1870,  gave  them  a  lien  from 
that  date  on  said  Champion  lands,  at  least  to  the  extent  of  the 
interest  of  the  children  of  H.  W.  DeSaussure,  deceased,  including 
.both  the  share  proper  of  their  father,  Henry,  and  their  interest 
in  the  portion  of  their  deceased  aunt,  Caroline  DeSaussure. 
There  is  no  doubt  that  the  interest  of  the  said  devisees  in  the 
Champion  lands  and  all  other  property  they  may  have,  is  liable 
for  the  Witte  claim  as  a  debt  assumed  by  them ;  but  it  is  earn- 
estly denied  that  they  gave  any  lien  for  its  payment,  or  that  any 
was  involved  in  the  aforesaid  transaction,  even  as  to  the  share  of 
the  children  of  H.  W.  DeSaussure,  which  they  thereby  acquired, 
so  far  as  the  lands  now  in  controversy  are  concerned. 

The  issue  simply  as  to  priority  is  the  principal  question  in  the 
case,  and  we  will  now  proceed  to  consider  it.  The  facts  are 
somewhat  complicated,  and  in  order  to  make  them  intelKgible, 
we  will  go  back  a  little.  Richard  Lloyd  Champion,  late  of  Ker- 
shaw county,  departed  this  life  November  13,  1813,  seized  and 
possessed  of  a  large  estate,  and  leaving  a  will,  of  which  Benja- 
min Bineham  was  the  sole  qualified  executor.  By  the  fourth 
clause,  the  testator  devised  and  bequeathed  as  follows:  "I  will 
and  bequeath  unto  my  said  friends,  Duncan  McRae,  Alexander 
Matheson,  Abraham  Blanding,  and  Benjamin  Bineham,  all  the 
rest  and  residue  of  my  estate  both  real  and  personal,  to  them, 
their  heirs,  executors,  administrators,  and  assigns  forever;  in 
trust  and  confidence,  and  subject  to  the  uses,  limitations,  and 
restrictions  hereinafter  mentioned  and  expressed ;  that  is  to  say 
(after  the  payment  of  my  debts),  that  they  shall  stand  seized  and 
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possessed  of  the  same  to  and  for  the  sole  use,  benefit,  and  behoof 
of  my  beloved  daughter,  Eliza  Hester  Champion,  for  and  during 
the  term  of  her  natural  life,  and  no  longer,  without  being  subject 
to  the  debts,  contracts,  or  disposal  of  any  person  with  whom  she 
may  at  any  time  intennarry ;  and  from  and  immediately  after 
the  death  of  my  said  daughter,  Eliza  Hester  Champion,  that 
then  they,  the  said  executors,  &c,  shall  stand  seized  and  pos- 
sessed of  the  same  in  trust  to  and  for  the  sole  use,  benefit,  and 
behoof  of  the  heirs  of  the  body  of  my  said  daughter,  who  may 
be  living  at  the  time  of  her  death,  share  and  share  alike,"  with 
some  ulterior  limitations,  &c. 

The  lands  referred  to  in  this  case  as  the  "Champion  lands  in 
Sumter  county,"  passed  under  and  were  devised  by  the  said  fourth 
clause  of  this  will.  The  said  Eliza  Hester  survived  her  father, 
married  John  M.  DeSaussure,  Esq.,  and  died  March  11,  1864, 
leaving  her  surviving,  her  said  husband,  and  six  children,  viz., 
Mary  Louisa  (who  married  James  M.  Davis),  John  M.  DeSaus- 
sure, jr.,  Eliza  C.  DeSaussure,  Sarah  Amelia  (who  married  Ju- 
nius Davis),  Lloyd  C.  DeSaussure,  and  Caroline  E.  DeSaussure 
(who  departed  this  life  August  12,  1864,  intestate  and  unmar- 
ried), and  four  grandchildren,  viz.,  George  R.  DeSaussure,  John 
M.  DeSaussure,  Douglass  B.  DeSaussure,  and  Champion  De- 
Saussure, children  of  Henry  W.  DeSaussure,  then  deceased. 
The  Champion  lands  have  never  been  divided  among  the  devisees, 
except  as  to  the  interest  therein  of  the  children  of  the  aforesaid 
predeceased  son,  Henry  W.  DeSaussure,  in  respect  to  which  this 
contention  has  arisen. 

Henry  W.  DeSaussure  was  the  eldest  child  of  the  said  Eliza 
Hester,  and  having  married  in  her  life-time,  he  was  settled  off 
partly  by  his  father,  John  M.  DeSaussure,  out  of  his  own  means, 
but  for  the  most  part  out  of  the  property  of  the  Champion  estate. 
The  plantation  hereinafter  known  as  the  "upper  plantation,"  near 
Camden,  in  Kershaw  county,  was  purchased  and  conveyed  to 
him  directly  by  the  vendor,  and  was  stocked  by  negro  slaves. 
At  the  time  he  was  thus  provided  for,  December  30,  1856,  the 
property  which  went  into  his  possession,  lands  and  slaves,  were 
described  and  valued,  and  he  covenanted  as  follows:  "I  agree 
with  my  father  and  mother  and  as  representing  my  brothers  and 
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sisters,  that  if  it  be  necessary  to  bring  the  said  lands  and  negroes 
into  common  valuation  and  calculation  on  the  death  of  my  father 
or  mother,  or  either  of  them,  in  order  to  equalize  the  shares  of  my 
brothers  and  sisters  and  myself  in  all  or  either  of  the  estates  of 
my  father  or  mother,  or  in  the  estates  devised  by  my  grandfather, 
Richard  L.  Champion,  to  the  children  of  my  mother  in  remain- 
der, I  will  bring  the  value  of  said  lands  and  negroes  into  such 
common  valuation  and  calculation,  and  will  hold  the  said  lands 
and  negroes  as  my  own  and  will  account  for  their  value/*  &c. 

Henry  W.  DeSaussure  afterwards  went  into  the  Confederate 
army,  and  fell  at  Frazier's  farm,  near  Malvern  Hill,  in  Virginia, 
on  June  30,  1862,  leaving  a  widow,  Mary  R.  DeSaussure,  and 
the  four  children  above  named.  He  left  a  will,  of  which  his 
widow  was  sole  executrix,  but  its  provisions  are  unimportant  in 
this  case.  The  said  Henry  W.  DeSaussure  left  debts,  and  the 
creditors,  James  D.  Matheson,  James  D.  Kirkpatrick,  adminis- 
trator, Priscilla  B.  Perkins,  executrix,  and  Mary  E.  Shaw, 
administratrix,  having  sued  the  executrix,  Mary  R.,  recovered 
judgments  respectively,  and  levied  the  "upper  plantation"  and 
all  the  other  property  of  the  testator ;  and  James  P.  Boswell,  the 
sheriff  of  Kershaw  county,  was  about  to  sell  the  same,  when,  in 
December,  1869,  the  executrix,  Mary  R.,  for  herself  and  her 
aforesaid  children,  filed  a  bill  in  Kershaw  county,  entitled  "Mary 
S.  DeSaussure  et  al.y  v.  James  P.  Boswell  et  al."  making  the 
sheriff  and  creditors  parties,  as  also  the  devisees  under  Cham- 
pion's will,  and  praying  for  injunction,  to  marshal  the  assets  of 
the  estate,  for  dower,  and  "for  partition  of  the  estate  derived  by 
the  children  of  the  said  Eliza  Hester  DeSaussure,  under  the  will 
of  the  said  R.  L.  Champion,  with  the  accumulations  thereof,"  &c. 

In  this  proceeding  Judge  Melton,  on  November  12,  1870, 
made  a  consent  decree,  the  construction  and  legal  effect  of  which 
are  involved  in  this  case.  We  cannot  encumber  this  statement, 
already  too  long,  by  reciting  it  at  length.  It  will  be  enough  to 
say  that  it  ordered  certain  property  of  the  testator  to  be  sold, 
appointed  a  receiver,  gave  the  widow  dower,  and  as  to  the  "upper 
plantation,"  provided  as  follows :  "1.  It  is  ordered,  adjudged,  and 
decreed,  that  the  'upper  plantation'  of  the  late  Henry  W.  De- 
Saussure, situate    *    *   be  assigned  in  severalty  in  fee  simple  to 
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the  complainants,  George  R.  DeSaussure,  Douglass  B.  DeSaus- 
sure, John  M.  DeSaussure,  and  R.  Champion  DeSaussure,  as 
tenants  in  coirimon,  to  them  and  their  heirs  and  assigns  for  ever, 
charged,  nevertheless,  with  the  payment  to  the  defendant,  Louis 
D.  DeSaussure,  of  the  amount  of  his  claim  (contracted  by  the 
executrix  after  the  death  of  H.  W.  DeSaussure)  *  *  *  and  the 
said  'upper  plantation*  above  described  shall  be  taken  and 
deemed  to  be  in  full  discharge  and  satisfaction  of  the  portions, 
shares,  and  interests  of  the  said  children,  heirs  and  devisees  of 
the  said  H.  W.  DeSaussure,  deceased,  in  the  estate  of  their  said 
father,  and  in  the  estate  of  their  grandmother,- Eliza  Hester  De- 
Saussure, deceased,  and  in  the  trust  estate  devised  to  them  by 
the  will  of  Richard  L.  Champion,  or  conveyed  in  trust  to  Ben- 
jamin Bineham,  his  executor,  &c.     *     *     * 

"6.  It  is  further  ordered,  that  the  said  James  M.  Davis,  receiver, 
as  aforesaid,  after  applying  the  assets  remaining  in  his  hands,  neces- 
sary to  make  the  payments  to  the  said  Mary  R.  DeSaussure,  here 
before  directed,  do  pay  therefrom  the  costs  of  this  suit,  &c.,*and 
apply  the  balance  of  said  assets,  when  collected,  to  th.e  payment  of 
the  demands  of  the  other  creditors  of  the  estate  of  the  said  Henry 
W.  DeSaussure  pro  rata,  to  wit :  the  said  James  D.  Matheson, 
James  D.  Kirkpatrick,  Priscilla  B.  Perkins,  and  Mary  E.  Shaw, 
and  that  the  judgments  at  law  upon  the  said  claims  be  satisfied 
before  the  judgment  creditors  thereof  receive  any  benefit  from 
this  decree.  It  is  further  ordered,  that  the  defendants,  Mary 
Louisa  Davis,  Eliza  C.  DeSaussure,  John  M.  DeSaussure,  jr., 
Sarah  Amelia  Davis,  and  Lloyd  C.  DeSaussure,  do  pay  to  the 
said  creditors,  respectively,  whatever  may  remain  due  to  them  on 
their  said  claims  after  the  application  thereto  of  the  proceeds  of 
the  said  assets  in  the  hands  of  the  said  James  M.  Davis,  receiver 
as  aforesaid,  as  hereinbefore  directed,  &c. 

"7.  It  is  further  ordered  that  whenever  the  said  Mary 
Louisa  Davis,  Eliza  C.  DeSaussure,  Sarah  Amelia  Davis,  and 
John  M.  DeSaussure,  jr.,  the  adult  children  of  Eliza  Hester 
DeSaussure,  and  remaindermen  with  Lloyd  C.  DeSaussure, 
under  the  will  of  their  grandfather,  the  said  R.  L.  Champion, 
may  deem  it  advisable  to  sell  the  lands  and  personalty  passing 
under  said  will,  and  also  the  lands  conveyed  in  trust  to  Benjamin 
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Bineham,  executor  of  the  said  R.  L.  Champion,  as  described  in 
the  bill,  and  shall  enter  into  a  contract  for  the  sale  of  the  same 
or  any  part  thereof,  that  the  said  John  M.  DeSaussure,  the  father 
and  guardian  ad  litem  of  the  said  minor  defendant,  Lloyd  C.  De- 
Saussure, be  authorized  and  required  to  execute  to  the  purchaser 
or  purchasers  thereof  a  deed  of  conveyance  of  the  interest  of  the 
said  Lloyd  G.  DeSaussure  in  the  said  lands  and  personal  pro- 
perty, and  that  he  receive  and  receipt  for  such  portion  of  the 
purchase  money  as  may  belong  to  the  said  Lloyd  G.  DeSaussure, 
to  wit:  one-fifth  portion  thereof,  and  hold  the  same  subject  to  the 
further  orders  of  this  court  or  until  a  general  guardian  for  the 
said  Lloyd  G.  DeSaussure  shall  be  duly  appointed,"  &c. 

As  before  stated,  the  balances  of  the  judgments  have  lately  been 
ascertained  and  confirmed  by  the  court,  and  the  question  now  is, 
whether  Witte  Bros.,  owners  of  these  balances,  having  given  up 
their  liens  upon  the  "upper  plantation"  and  the  other  property 
of  Henry's  estate  and  in  lieu  thereof  taken  the  decree  for  the 
amount  against  the  aforesaid  living  children  of  Eliza  Hester,  must 
be  regarded  as  holding  them  as  simple  debtors  without  security, 
or  as  having  a  lien  from  the  date  of  the  decree  upon  their  pro- 
perty, at  least  to  the  extent  of  the  share  of  Henry's  children, 
assigned  to  them  by  the  same  decree  which  required  them  to  pay 
the  debt.  The  Circuit  judge  held  that  the  effect  of  the  Circuit 
decree  was  to  make  them  responsible  simply  as  debtors  for  the 
balances  which,  after  applying  the  assets  of  the  estate,  should 
finally  be  due  upon  the  judgments;  but  gave  no  lien  on  the  pro- 
perty of  those  adjudged  to  pay,  not  even  on  the  share  of  Henry's 
children,  assigned  to  them  by  the  decree.  He  also  held  that  W. 
D.  Trantham,  as  administrator  of  the  estate  of  John  M.  DeSaus- 
sure, sr.,  who  was  one  of  those  who  executed  the  Kerngood  mort- 
gage containing  a  covenant  of  warranty  of  the  premises  embraced, 
was  estopped  from  claiming  any  right  to  have  the  Villipigue 
judgment  against  John  M.  DeSaussure,  jr.,  paid  to  the  prejudice 
of  the  plaintiff,  Kerngood,  his  mortgagee ;  and  after  providing 
for  costs,  fee  of  the  referee,  and  the  reimbursement  of  Mrs.  Sarah 
C.  DeSaussure  for  money  paid  at  the  forfeiture  sale  of  the  lands 
for  taxes,  fixed,  in  effect,  the  priorities  of  the  parties  as  follows : 
1.  The  claim  of  Ellen  Stuart;  2,  the  claim  of  Cly  burn,  receiver; 
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3,  the  Simonds  claim ;  4,  the  Kerngood  claim ;  5,  theTrantham 
claim  on  the  Villipigue  judgment;  and  6,  the  claim  of  Witte Bros. 

From  this  decree,  Witte  Bros,  and  W.  D.  Trantham,  adminis- 
trator, appeal  to  this  court.-  The  exceptions  are  long,  and  need 
not  be  stated  here,  as  they  are  in  the  brief. 

First,  as  to  the  claim  of  Witte  Bros.  The  judgments  after- 
wards assigned  to  them  had  liens  on  all  the  property  of  Henry 
W.,  which  the  consent  decree  cancelled,  and  adjudged  that  the 
living  brothers  and  sisters  of  Henry  W.  should  pay  "whatever 
may  remain  due  to  them  (the  creditors)  on  their  claims  after  the 
application  thereto  of  the  proceeds  of  the  assets  in  the  hands  of 
the  receiver/'  &c.  Although  this  was  a  consent  decree,  it  was  a 
present  judgment.  It  was  not  less  a  judgment  of  the  court 
because  it  was  in  conformity  to  the  wishes  of  the  parties.  The 
aggregate  amount  of  the  judgments  was  not  stated  in  terms,  but 
that  was  known  when  the  judgments  were  marked  satisfied,  and 
it  is  not  entirely  clear  that  the  decree  could,  not  have  been  en- 
rolled at  that  time,  subject  to  be  credited  as  successive  payments 
were  made  by  the  receiver.  If  that  had  been  done  and  execu- 
tion issued  and  levied  as  required  by  the  code,  that  would  have 
given  a  lien  upon  all  the  interests  in  the  Champion  lands  in  Sum- 
ter or  elsewhere. 

We  incline  to  think  that  such  was  the  intention  of  the  parties 
and  of  Judge  Melton's  decree,  The  creditors  had  a  lien  upon 
the  property  of  Henry  W.,  which  in  all  probability,  without 
regard  to  the  claim  of  the  co-tenants  for  advancements  and  a 
money  equalization,  would  have  produced  payment,  as  the  legal 
title  to  the  "upper  plantation"  had  been  made  to  Henry  W.  in 
his  life-time.  In  order,  however,  to  facilitate  a  judicious  family 
arrangement,  they  yielded  their  lien,  and  in  lieu  thereof  con- 
sented to  take  the  judgment  aforesaid  against  the  substituted  par- 
ties, and  it  is  hardly  to  be  supposed  they  would  have  done  so 
without  taking  a  new  lien  upon  the  new  parties.  But  be  that  as 
it  may,  there  was  the  difficulty  that  the  aggregate  amount  was 
not  stated  in  the  decree,  and  it  could  not  be  then  foreseen  what 
the  exact  balance  would  be ;  and  on  that  account,  probably,  the 
judgment  was  not  enrolled  or  execution  issued  in  Sumter  county 
until  March,  1883.   So  that,  although  there  was  a  decree  against 
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the  substituted  parties,  it  gave  no  lien  upon  their  own  proper 
shares  in  the  lands  until  that  time  (March,  1883).  In  the  mean- 
time, the  co-tenants  aforesaid  who  were  adjudged  to  pay  the 
judgments  had  encumbered  their  own  interests  in  the  lands  by 
the  mortgages  before  mentioned,  and  the  question  now  is  whether 
the  provisions  of  the  consent  decree  vested  in  them  such  absolute 
title  to  the  interest  of  Henry's  children  as  to  pass  it  also  under 
these  intermediate  incumbrances,  although  they  had  not  paid  the 
aforesaid  balances,  which  at  the  time  of  the  relinquishment  of 
that  interest  they  were  ordered  to  pay. 

Witte  Bros,  insist  that  the  bill  in  the  case  of  Mary  R.  De- 
Sazissure  et  al.  v.  Boswell,  Sheriff,  et  al.y  in  Kershaw  county, 
was,  among  other  things,  for  partition  among  the  tenants  in 
common  of  the  Champion  estate;  and  that  the  interest  of  Henry's 
children  in  the  lands,  being  relinquished  to  the  other  co-tenants 
upon  their  paying  the  judgments  aforesaid  as  the  consideration  of 
that  relinquishment,  the  act  of  1791  gave  the  creditors  a  lien  on 
said  interest  so  relinquished  to  secure  said  balances.  To  this  it 
is  objected  that  the  bill  was  not  for  partition  of  intestate  prop- 
erty, and  that  it  was  filed  in  Kershaw  county,  where  there  was 
really  no  property  of  any  value  belonging  to  the  tenants  in  com- 
mon ;  but  it  all  lay  in  Sumter  county,  and  that  for  these  reasons 
this  is  not  a  case  for  the  application  of  the  act  of  1791.  It  is 
true  that  the  same  decree  which  made  the  relinquishment  of  the 
interest  of  Henry's  children  also  ordered  those  to  whom  the 
relinquishment  was  made  to  pay  the  judgments,  in  order  to  dis- 
encumber the  "upper  plantation"  so  as  to  allow  it  to  be  taken  by 
Henry's  children  in  exchange  for  their  interest  in  the  other 
lands,  and  to  that  extent  the  proceeding  was  substantially  a  par- 
tition of  the  Champion  property ;  at  least  to  the  extent  of  elimi- 
nating therefrom  the  interest  of  Henry's  children.  It  is  also 
true  that  the  act  of  1791  gave  a  lien  for  the  purchase  money  of 
an  intestate's  land  sold  for  partition,  and  by  fair  construction 
also  upon  lands  assigned  for  sums  of  money  necessary  to  produce 
equality  of  partition.  See  McQueen  v.  Fletcher,  4  Rich.  JEq., 
158 ;  Burris  v.  Gooch,  5  Rich.,  1.  But  we  do  not  consider  it 
necessary  to  decide  whether  the  bill  was  for  the  partition  of  such 
property  as  was  contemplated  by  the  act,  or  whether  lands  in 
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Sumter  county  could  be  legally  partitioned  by  this  proceeding  in 
Kershaw  county,  or  whether  the  technical  statutory  lien  under 
the  act  arose  out  of  the  proceedings,  in  favor  of  the  creditors 
thereby  adjudged  to  be  paid. 

A  consent  decree  is  in  effect  the  agreement  of  the  parties  con- 
cerned, and  we  think  the  rights  of  the  parties  must  be  deter- 
mined, not  by  reference  to  the  statute  of  1791,  but  by  the  con- 
struction of  Judge  Melton's  decree.  What  was  the  object  and 
intention  of  that  decree  ?  Taking  all  of  its  parts  together  and 
considering  it  as  a  whole,  we  cannot  resist  the  conclusion  that  it 
was  intended  to  embody  and  carry  into  effect  a  tripartite  agree- 
ment as  follows :  First,  the  children  of  Henry  were  willing  to 
take  the  "upper  plantation"  in  full  of  their  share  of  the  Cham- 
pion estate,  if  it  could  be  disencumbered.  Second,  the  other  co- 
tenants,  in  order  to  accomplish  this  to  the  relief  of  the  other 
lands,  agreed  to  disencumber  it  by  paying  the  judgments.  And 
third,  the  creditors  consented  to  lift  their  liens  from  the  "upper 
plantation"  upon  the  other  co-tenants  agreeing  to  pay  the  bal- 
ance of  their  judgments. 

The  children  of  Eliza  Hester  had  no  connection  with  the  pro- 
ceedings to  settle  the  affairs  of  Henry's  estate,  except  in  so  far  as 
they  touched  the  Champion  property.  The  title  to  the  "upper 
plantation"  had  been  made  to  Henry  W.  and  his  heirs,  and 
therefore,  as  property,  it  was  no  part  of  the  Champion  estate, 
although  the  estate  of  Henry  might  be  liable  to  account  for  its 
value;  and  it  seems  to  us  that  the  logical  and  inevitable  conclu- 
sion must  be  that  the  undertaking  to  disencumber  the  "upper 
plantation"  (by  paying  the  judgments)  was  really  the  considera- 
tion of  the  relinquishment  by  Henry's  children  of  their  share  in 
the  Sumter  lands.  Lifting  the  judgments  was  in  fact  the  basis 
of  the  whole  arrangement,  without  which  nothing  could  have 
been  done,  as  appears  from  the  fact  that  the  creditors  could  derive 
no  benefit  from  the  decree  until  their  judgments  were  marked 
satisfied.  The  agreement  to  pay  the  judgments  was  the  very 
thing  that  enabled  the  children  of  Henry  to  take  the  "upper 
plantation"  in  exchange  for  their  interest  in  the  Sumter  lands. 

It  is  true  that  the  decree  does  not  expressly  declare  that  one 
was  the  consideration  of  the  other,  but  the  transaction  shows  it. 
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If  the  payment  of  the  judgments  was  not  expressly  stated  to  be  a 
condition  precedent  to  the  vesting  absolutely  of  the  interest  of 
Henry's  children,  both  were  connected  with  the  same  subject- 
matter,  were  counterparts  of  the  same  scheme,  declared  by  the 
same  consent  decree  or  mutual  covenant,  and,  in  our  judgment, 
must  be  considered  as  mutual  and  dependant  provisions.  There- 
fore only  an  equity  to  the  interest  of  Henry's  children  passed  to 
the  other  co-tenants,  which  they  could  only  mortgage  subject  to 
the  payment  of  the  judgments  to  the  creditors,  who  had  relieved 
the  "upper  plantation"  for  Henry's  children,  and  thereby  become 
entitled  to  all  their  rights. 

It  is  well  settled  that  a  vendor  of  lands,  or  his  assignee,  where 
he  has  not  executed  title  to  the  purchaser,  but  the  contract  is  still 
executory,  has  a  lien  upon  the  lands  sold  for  the  purchase  money 
and  may  have  specific  performance  of  the  contract,  and  the  land 
sold  in  discharge  of  it,  precisely  as  if  he  had  executed  titles  and 
taken  back  a  purchase  money  mortgage.  Oregorie  v.  Bulow. 
Rick.  Eq.  Cos.,  244 ;  Buckner  v.  Railroad  Company,  7  S.  C.y 
328;  Walker  £  Trenholm,  v.  Kee,  14  Id.,  142;  Herbemont  v. 
Sharp,  2  McC,  264.  In  the  last  case  cited,  it  is  said  that  uin 
no  sense  can  a  sale  of  lands  be  regarded  as  complete  until  the 
purchaser  has  paid  his  money  and  the  seller  has  conveyed  the 
land." 

We  do  not  think  there  is  anything  in  the  last  paragraph  of  the 
consent  decree  which  conflicts  with  this  view.  One  of  the  co- 
tenants,  Lloyd  C.  DeSaussure,*  was  a  minor,  and  in  order  to 
enable  the  parties  to  meet  promptly  any  advantageous  offer  that 
might  be  made  to  purchase  the  Champion  property,  John  M.  De- 
Saussure, sr.,  the  father  of  the  said  minor,  was  authorized  to  act 
for  him  and  to  receive  his  part  of  the  purchase  money,  until  he 
had  a  regular  guardian  appointed.  This  was  in  no  way  inconsis- 
tent with  the  general  scheme  of  the  decree  by  which  the  co-tenants 
were  to  pay  the  judgments.  That  was  a  present  obligation,  and 
any  rights  conferred  upon  the  said  minor  must  be  assumed  to 
have  been  given  subject  to  that  obligation,  and  not  in  such  way 
as  to  defeat  the  whole  scheme  before  arranged.  Besides,  it  is 
clear  that  the  privilege  conferred  upon  the  said  minor  had  no  spe- 
cial reference  to  the  interest  of  Henry's  children,  but  reached  to 
the  minor's  interest  in  the  whole  of  the  Champion  lands. 
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Nor  do  we  think  that  this  secret  lien,  as  it  is  styled,  could 
work  a  hardship  upon  others  without  notice.  No  one  dealing 
with  one  tenant  in  common  had  the  right  to  suppose  that  he  could 
encumber  the  share  of  another  tenant  in  common ;  and  if  he  de- 
sired information  on  the  subject,  he  could  find  it  nowhere  but  in 
the  decree,  which  would  have  disclosed  the  fact  that  the  "upper 
plantation"  had  been  assigned  to  the  children  of  Henry  in  full 
discharge  and  satisfaction  of  their  shares  in  the  trust  estate  de- 
vised to  them,  but  at  the  same  time  it  would  have  disclosed  the 
other  facts,  that  the  living  co-tenants  were  directed  to  pay  certain 
balances  of  judgments,  and  that  there  was  no  change  of  title 
expressly  made  as  to  the  interest  of  Henry's  children  in  the  Sum- 
ter lands.  We  are  constrained  to  hold  that  there  is  a  lien  upon 
the  share  of  Henry's  children  in  the  Sumter  lands,  to  secure  the 
balance  of  the  judgments  aforesaid,  commencing  November  12, 
1870,  and  upon  the  interest  proper  of  all  the  other  tenants  in 
common  from  March,  1883,  when  the  judgments  were  renewed 
and  lodged  in  Sumter  county. 

What,  then,  is  the  amount  of  that  share,  so  far  as  the  credit- 
ors are  concerned  ?  If  this  were  an  original  question,  there  could 
be  little  doubt  about  it.  The  lands  were  a  part  of  the  estate  of 
Champion,  and  fell  under  the  fourth  clause  of  his  will,  which 
devised  them  to  trustees  for  the  sole  and  separate  use  of  his 
daughter,  Eliza  Hester,  during  her  life,  and  "from  and  immedi- 
ately after  her  death,  that  then  the  said  trustees  shall  stand  seized 
and  possessed  of  the  same  in  trust  to  and  for  the  sole  use,  benefit, 
and  behoof  of  the  heirs  of  the  body  of  my  said  daughter  who  may 
be  living  at  the  time  of  her  death,  share  and  share  alike.* *  Eliza 
Hester  died  March  11,  1864,  leaving  alive  six  children,  viz. : 
Mrs.  Mary  L.  Davis,  John  M.  DeSaussure,  jr.,  Eliza  C.  DeSaus- 
sure,  Mrs.  Sarah  A.  Davis,  Lloyd  C.  DeSaussure,  and  Caroline 
DeSaussure  (who  afterwards  died  August  12,  1864,  unmarried 
and  intestate),  and  four  grandchildren,  viz. :  George  R.,  Doug- 
lass, Blanding,  and  Champion  DeSaussure,  children  of  a  pre- 
deceased son,  Henry  W.  DeSaussure. 

Assuming  that  the  grandchildren  as  well  as  the  children  were 
"heirs  of  her  body  then  living,"  the  question  is  made  whether 
they  took  per  stirpes  through  their  father  who  was  not  living  at 
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the  time  of  the  death  of  the  life  tenant,  or  per  capita  "share  and 
share  alike"  with  the  children,  making  ten  instead  of  seven  orig- 
inal shares.  Although  described  as  "heirs,"  the  remaindermen 
did  not  take  as  "heirs"  by  descent,  bat  as  purchasers  under 
the  will.  In  such  cases,  after  much  discussion  and  some 
difference  of  opinion,  it  seems  to  have  been  settled  as  a  rule 
of  construction,  that  "wherever,  by  the  terms  of  description, 
in  a  devise  or  grant,  resort  must  be  had  to  the  statute  of  distribu- 
tions for  the  purpose  of  ascertaining  the  objects  of  the  gift,  resort 
must  also  be  had  to  the  statute  to  ascertain  the  proportions  in 
which  the  donees  shall  take,  unless  the  instrument  making  the 
gift  indicates  the  intention  of  the  donor  that  a  different  rule  of 
distribution  shall  be  pursued,"  &c.  Campbell  v.  Wiggins,  Bice 
CK,  10;  Lemacks  v.  Glover,  1  Rich.  Eq.,  141;  Rochell  v. 
Tompkins,  1  Strob.  Eq.,  114 ;  Collier  v.  Collier,  3  Rich.  Eq., 
555. 

The  terms  of  the  devise  here  being  "to  heirs  of  the  body,"  im- 
posed the  necessity  of  referring  to  the  statute  to  ascertain  who 
were  such  "heirs,"  and  if  the  devise  had  stopped  there,  the  chil- 
dren of  Henry  W.  would  undoubtedly  have  taken  in  the  manner 
prescribed  by  the  statute.  That  is  to  say,  they  would  have  repre- 
sented their  father  and  taken  together  per  stirpes  his  share — one- 
seventh  part  of  the  estate,  besides  their  distributive  portion  of  the 
share  of  their  deceased  aunt,  Caroline.  But  the  superadded  words, 
"share  and  share  alike,"  imply  equality  of  division,  and  we  think 
made  the  exceptional  case  "when  the  instrument  creating  the  gift 
indicates  the  intention  of  the  donor."  Templeton  v.  Walker,  3 
Rich.  Eq.,  543 ;  Allen  v.  Allen,  13  S.  C,  531.  This  latter  case 
well  expresses  it :  "Thus  where,  as  in  Freeman  v.  Knight,  2  Ired. 
Eq.,  72,  the  testator  directed  that  certain  personal  property 
'should  be  sold  and  the  proceeds  equally  divided  between  my 
legal  heirs,'  it  was  held  that  though  a  resort  to  the  statute  was 
necessary,  in  order  to  ascertain  who  were  the  persons  embraced 
in  the  class  to  whom  the  bequest  was  made,  there  was  no  such 
necessity  to  refer  to  the  statute  to  ascertain  the  mode  of  distribu- 
tion because  the  testator  had  himself  determined  that,  by  directing 
an  equal  division,  and  hence  the  proceeds  of  sale  should  be  distrib- 
uted amongst  the  widow  and  children  and  the  children  of  pro- 
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deceased  children  per  capita  and  not  per  stirpes"    We  think  that 
the  same  must  be  said  here  of  the  words  * 'share  and  share  alike." 

But  it  is  urged  that  the  question  as  between  these  parties  is 
res  adjudicata;  that  it  was  adjudged  in  the  Kershaw  case  of 
Mary  R.  DeSaussure  and  her  children  against  Boswell,  sheriff, 
and  others,  before  referred  to,  that  the  children  of  Henry  W. 
represented  their  father,  and  took  among  them  only  one-seventh 
part  of  the  estate,  and  their  distributive  part  of  their  aunt  Caro- 
line's share ;  and  that  those  creditors  who  were  parties  to  that 
proceeding  and  agreed  to  take  that  interest,  cannot  go  back  to 
the  will,  and  under  a  strict  construction  thereof  now  claim  more. 
It  seems  to  us  that  there  is  force  in  this  view.  It  is  true  that  the 
precise  point  was  not  formally  decided  by  the  consent  decree;  but 
at  that  time  such  was  manifestly  the  understanding  of  all  the  par- 
ties, including  the  counsel  engaged  as  well  as  the  judge  who  pro- 
nounced the  decree.  The  bill  filed  in  behalf  of  the  children  of 
Henry  W.  in  setting  out  the  parties  entitled  to  the  Champion 
property,  stated  their  claims  as  follows:  "Your  infant  orators 
who  are  entitled  to  take  among  them  the  one-sixth  part  of  said 
estate,  and  the  other  parties  in  interest  each  one-sixth." 

This  statement  did  not  discriminate  nicely  as  to  their  interest 
in  the  estate  of  their  deceased  aunt,  Caroline;  but  regarding  her 
separate  share  as  simply  absorbed  in  the  general  estate,  did  dis- 
tinctly claim  per  stirpes  through  their  deceased  father.  And  the 
consent  decree  itself,  which  only  put  in  force  the  covenants  of  the 
parties,  recognized  the  same  construction.  In  assigning  the 
''upper  plantation"  to  the  children  of  Henry,  "to  be  taken  and 
deemed  to  be  in  full  discharge  and  satisfaction  of  the  portion, 
share,  and  interest  of  the  said  children  in  the  Champion  estate," 
the  decree  incidentally  refers  to  what  was  the  share  of  one  of  the 
remaindermen,  viz.,  the  minor,  Lloyd  C.  DeSaussure,  after  the 
interest  of  Henry  s  children  had  been  eliminated,  and  declares  it 
to  be  "one-fifth  portion  thereof." 

In  considering  the  rights  of  the  creditors,  we  have  construed 
that  consent  decree  according  to  what  we  conceived  to  be  its 
object  and  intent  taken  as  a  whole;  and  we  are  of  opinion  that 
in  reference  to  the  rights  of  the  remaindermen  it  should  be  con- 
strued in  the  same  manner,  and  that  the  creditors,  who  were  par- 
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ties  and  consented  to  the  arrangement  on  that  basis,  should  be 
held  to  stand  by  it,  even  if  there  was  an  honest  mistake  of  law 
involved  in  it.  Keitt  v.  Andrews,  4  Rich.  Eq.,  364 ;  Reene  v. 
Holme*,  5  Rich.  Eq.,  531;  Cuninghamv.  Cuningham,  20  S. 
C  317.  "One  who  accepts  the  terms  of  a  contract  must  accept 
the  contract  as  a  whole.  He  cannot  accept  part  and  reject  the 
rest."  Big.  Eat.,  511.  Thus,  considering  the  creditors  estopped 
from  changing  the  elements  of  the  arrangement  as  understood 
and  acted  on  by  all  parties  at  the  time,  the  aggregate  share  of 
Henry 's  children  must  be  taken  to  be  as  follows :  as  remainder- 
men under  the  will  representing  their  father,  and  taking  one- 
seventh  of  the  whole  estate;  and  as  distributees  of  their  aunt 
Caroline  (counting  her  father  as  distributee),  one-seventh  of 
another  original  seventh. 

This  brings  us  to  the  question  of  estoppel  as  to  the  Villipigue 
judgment,  which  is  not  free  from  difficulty.  John  M.  DeSaus- 
sure,  sr.,  became  the  owner  by  assignment  of  the  Villipigue  judg- 
ment against  John  M.  DeSaussure,  jr.,  which,  as  appeared  before, 
is  the  oldest  lien  on  the  undivided  interest  of  the  said  John  M.,  jr. 
Afterwards,  John  M.,  the  father,  joined  in  the  bond  and  mort- 
gage to  Alden,  assigned  to  Kerngood.  This  mortgage  was  also 
executed  by  John  M.,  jr.,  along  with  his  brothers  and  sisters. 
That  mortgage  contained  a  warranty  in  these  words:  "And  the 
parties  do  hereby  bind  themselves,  their  heirs,  executors,  and 
administrators,  to  warrant  and  forever  defend  all  and  singular  the 
said  premises  unto  the  said  George  Alden,  heirs,  and  assigns,  for 
and  against  his  heirs,  executors,  administrators,  and  assigns,  law- 
fully claiming,  or  to  claim,  the  same  or  any  part  thereof.' '  And 
it  is  now  claimed  that  it  was  error  on  the  part  of  the  Circuit 
judge  to  hold  that  W.  D.  Trantham,  as  administrator  of  John  M. 
DeSaussure,  sr.,  is  estopped  from  setting  up  the  judgment  to  the 
prejudice  of  the  rights  of  Kerngood. 

Several  preliminary  objections  are  made  to  the  alleged  war- 
ranty in  the  Kerngood  mortgage.  It  is  said  that  the  words  used 
did  not  clearly  express  a  general  warranty  of  the  premises. 
There  seems  to  have  been  some  transposition  of  its  different 
parts,  as  if  a  mistake  had  been  made  in  filling  blanks;  but  there 

can  be  no  serious  doubt  that  the  parties  intended  to  execute  a 
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general  warranty  in  the  usual  form.  It  is  also  suggested  that 
the  question  of  estoppel  was  not  made  "either  in  the  pleadings 
or  by  the  evidence  or  by  way  of  exception."  The  complaint  did 
allege  that  the  judgment  had  been  "paid,"  and  the  peculiar 
defence  of  estoppel  was  one  of  law,  and  arose  out  of  the  facts 
proved.     In  settling  the  priorities,  it  was  necessary  to  decide  it. 

Then  what  was  the  effect  of  the  warranty  in  the  Kerngood 
mortgage?  If  it  had  been  an  absolute  conveyance  of  the  prem- 
ises to  Alden,  with  a  general  warranty,  which  has  been  held  to 
include  several  covenants,  and  among  them  one  of  quiet  enjoy- 
ment, and  that  of  free  from  all  encumbrances,  it  is  plain  the  war- 
ranty would  have  been  broken  by  the  existence  of  an  outstand- 
ing judgment  having  a  lien  upon  the  premises,  and  the  covenantee 
might  have  recovered  against  his  covenantors,  or  their  respective 
representatives,  the  amount  of  damages  caused  to  him  by  said 
encumbrance.  Jeter  v.  Glenn,  9  Rich.,  380,  and  authorities. 
We  do  not  see  why  the  same  consequence  should  not  follow  from 
a  warranty  in  the  mortgage,  when  it  is  proposed  to  foreclose  it 
and  claim  the  land  to  pay  the  debt  for  which  it  was  a  security. 
This  consequence  results  simply  from  the  existence  of  the  encum- 
brance, without  regard  to  who  may  be  the  owner  of  it. 

In  such  case  if  the  incumbrance  is  owned  and  enforced  by  a 
stranger,  the  only  remedy  for  the  mortgagee  would  be  an  action 
at  law  for  damages  upon  the  broken  covenant  of  warranty.  But 
when  it  happens  that  such  incumbrance  is  owned  by  the  warran- 
tor himself  or  his  representative,  a  court  of  equity  seizes  hold  of 
that  coincidence,  and,  in  order  to  prevent  circuity  of  action,  de- 
clares an  estoppel.  "Covenants  for  quiet  enjoyment  in  them- 
selves are  said  to  be  as  effectual  by  way  of  estoppel  as  words  of 
conveyance.  The  doctrine  seems  to  rest  upon  the  same  grounds 
as  that  concerning  the  estoppel  of  a  grantor  in  fee  with  warranty, 
to  set  up  an  outstanding  title  against  his  grantee,  namely,  that  of 
prevention  of  circuity  of  actions.  Should  the  grantor,  having 
acquired  a  paramount  title,  attempt  to  disturb  and  regain  the 
possession  of  his  grantee,  the  latter  would  be  entitled  to  set  up 
the  covenant  for  quiet  possession  by  way  of  rebutter;  and  this,  it 
would  seem,  would  as  effectually  operate  against  the  grantor  as  if 
he  had  made  a  direct  conveyance  of  the  land."     Big.  Est.,  304. 
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A  mortgagor  by  a  mortgage  containing  the  usual  covenants  of 
seizin  and  warranty  is  estopped  to  deny  the  title  of  the  mortgagee. 
Jones  Mort.y  §  662. 

We  do  not  think  it  was  error  to  hold  that  Trantham,  the  ad- 
ministrator of  John  M.  DeSaussure,  sr.,  is  estopped  from  claim- 
ing any  right  to  have  the  Villipigue  judgment  paid  to  the  preju- 
dice of  the  plaintiff  Kerngood,  his  mortgagee.  But  it  seems  to 
us  that  it  was  error  to  remove  that  judgment  from  its  place  in  the 
line  of  priorities  and  place  it  behind  Kerngood,  thus  pushing  up 
into  its  place  the  next  succeeding  liens  in  their  order.  We  can- 
not see  that  the  estoppel  as  to  Kerngood  should  be  made  to  enure 
to  the  benefit  of  the  intermediate  mortgagees,  who  took  their  liens 
subject  to  that  of  the  judgment  and  prior  mortgages  duly  record- 
ed, and  cannot  in  any  way  be  injured  by  the  covenant  of  warranty 
executed  subsequently.  In  order  that  the  intermediate  mort- 
gagees may  simply  hold  their  places  unaffected  by  the  warranty 
in  the  Kerngood  mortgage,  it  seems  to  us  that  the  Villipigue 
judgment  should  keep  its  place  at  the  head  of  the  line  of  priori- 
ties; but  that  the  estoppel  should  be  affected  by  regarding  as  as- 
signed to  Kerngood  so  much  of  the  Villipigue  judgment  as  may 
be  necessary  to  reimburse  him  for  the  damage  he  may  sustain  by 
the  enforcement  of  the  judgment.  If  Kerngood  should  be  paid 
by  the  sale  of  the  property,  then  he  has  suffered  no  damage,  and 
the  administrator,  Trantham,  will  be  entitled  to  the  proceeds  of 
the  judgment.  If  he  is  not  paid,  Kerngood  will  be  entitled  to 
the  proceeds  of  the  judgment,  or  so  much  thereof  as  may  be  neces- 
sary to  indemnify  him  for  damage  caused  thereby. 

We  conclude,  that  after  paying  the  expenses  and  Mrs.  Sarah 
E.  DeSaussure,  as  provided  by  the  Circuit  decree,  the  priorities 
in  respect  to  date  will  stand  as  follows:  I.  The  Villipigue  judg- 
ment, with  the  rights  of  Kerngood  in  regard  thereto,  as  herein 
stated.  II.  The  claim  of  Witte  Bros.,  as  to  the  share  of  Henry *s 
children  in  the  Sumter  lands,  as  herein  explained  and  limited. 
III.  The  Ellen  Stuart  claim,  as  set  down  in  the  decree.  IV. 
The  Clyburn  claim  as  stated.  V.  The  Simonds  claim  as  stated. 
VI.  The  Kerngood  claim,  with  rights  in  the  Villipigue  judgment, 
as  herein  stated.  VII.  The  remainder  of  the  claim  of  Witte  Bros. 
The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
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Court  be  modified  in  conformity  with  the  conclusions  herein  an- 
nounced, and  in  all  other  respects  be  affirmed. 


HERRING  &  CO.  v.  CANNON. 


1.  A  merchant  purchased  and  received  possession  of  an  iron  safe  with 
his  name  painted  thereon  by  the  vendor,  and  for  the  purchase  money 
gave  to  the  vendor  two  notes,  to  each  of  which  was  added  the  stipu- 
lation that  "in  accordance  with  the  terms  of  an  agreement  for  the 
purchase  of  the  safe,  said  vendors  do  not  part  with  any  title  thereto 
until  the  purchase  money  has  been  fully  paid."  Held,  that  this  was 
"an  instrument  of  writing  in  the  nature  of  a  mortgage,"  which, 
under  the  second  section  of  the  act  of  1843,  required  recording  to  be 
valid  against  subsequent  creditors  or  purchasers  for  valuable  con- 
sideration without  notice.  Cases  reviewed  and  Tahnadge  v.  Oliver, 
14  S.  C,  522,  explained. 

2.  The  act  of  1843  was  intended  to  embrace  such  conditional  sales,  and 
to  render  all  secret  liens,  whether  verbal  or  written,  invalid  as  against 
the  rights  of  subsequent  creditors  or  purchasers  for  valuable  con- 
sideration without  notice. 

3.  Such  safe  having  been  attached  and  sold  as  the  property  of  the  ven- 
dee, at  the  suit  of  subsequent  creditors  without  notice,  the  purchaser 
at  such  sale  has  good  title  to  the  safe,  although  having  notice  of  the 
vendor's  claim.  McKnight  v.  Gordon,  13  Rich.  Eq.,  223,  recognized 
and  followed. 

Before  Wallace,  J.,  Orangeburg,  May,  1883. 

The  opinion  states  the  case. 

Messrs.  James  F.  Izlar  and  S.  Dibble,  for  appellants. 

Messrs.  DeTreville  £  CHover,  contra,  cited  1  Chit.  Cont.,  538 
(11th  Am.  edit.);  1  Pars.  Cont.,  537;  Benj.  Sales,  §  320;  14 
S.  C,  522;  1  Bay,  312;  4  Mass.,  269;  4  Wash.  C.  C.,  79, 
588;  20  S.  C,  17. 

April  26,  1884.     The  opinion  of  the  court  was  delivered  by 
Mb.  Justice  McGowan.     This  was  an  action  for  the  recovery 
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of  possession,  and  for  damages  for  the  detention,  of  one  patent 
Champion  Iron  Safe,  claimed  by  the  plaintiffs,  valued  at  $105.69, 
and  alleged  to  be  illegally  detained  by  the  defendant,  Peter  G. 
Cannon.  It  appeared  that  in  August,  1880,  the  plaintiffs  sold 
the  safe  to  one  E.  S.  Griffin  for  $105.63,  payable  January  1  and 
April  1,  1881.  The  plaintiffs  delivered  the  safe  to  the  pur- 
chaser, with  the  name  "E.  S.  Griffin"  conspicuously  painted  on 
it.  Notes  were  given  for  the  purchase  money,  with  a  condition 
embodied  in  these  words:  "This  note  having  been  given  to  said 
Herring  &  Co.  in  part  payment  for  a  safe,  and  in  accordance  with 
the  terms  of  an  agreement  for  the  purchase  thereof,  said  Her- 
ring &  Co.  do  not  part  with  any  title  thereto  until  the  purchase 
money  has  been  fully  paid." 

Some  time  after  the  purchase  of  the  safe,  and  while  it  was  in 
his  possession,  the  said  Griffin  contracted  debts  with  Steffens  & 
Werner  and  P.  H.  Hanes  &  Co.,  who  had  no  notice  whatever  of 
the  claim  of  Herring  &  Co.  to  the  safe.  These  creditors  sued 
Griffin,  and  recovered  judgment  against  him,  having  in  the  mean- 
time attached  the  safe,  which  was  sold  by  the  sheriff  under  an 
order  of  court  in  said  process.  At  the  time  of  the  sale,  the 
sheriff  had  been  notified  of  plaintiffs'  claim,  but  no  public  notice 
was  given  of  it  on  the  day  of  sale.  James  F.  Izlar,  Esq.,  who 
had  also  heard  of  the  claim  of  plaintiffs,  became  the  purchaser 
at  the  price  of  $55,  which  was  paid  upon  the  judgments  of  said 
creditors.  Izlar  afterwards  sold  and  delivered  the  safe  to  the 
defendant,  who  was  sued  for  the  same. 

The  Circuit  judge  charged  the  jury  that  the  condition  on  the 
note  being  in  writing  was  effective  unot  only  between  the  parties, 
but  as  to  all  other  persons  whatsoever;  that  at  the  time  this  con- 
tract was  made,  the  law  did  not  require  that  it  should  be  recorded, 
or  that  notice  should  be  given  of  its  existence."  Under  this 
charge,  the  jury  found  a  verdict  for  the  plaintiffs,  and  the  defen- 
dant appeals  to  this  court  upon  the  following  exceptions: 

1.  "Because  it  being  in  evidence  that  one  E.  S.  Griffin  pur- 
chased the  safe  from  the  plaintiffs,  and  gave  for  the  purchase 
money  thereof  two  notes,  to  each  of  which  was  added  the  con- 
dition [as  before  stated],  and  thereupon  the  safe  was  delivered  to 
him,  with  his  name,  E.  S.  Griffin,  conspicuously  painted  thereon, 
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and  remained  in  the  possession  of  the  said  Griffin  until  seized 
under  an  attachment  at  the  suit  of  subsequent  creditors  of  the 
said  Griffin,  his  honor,  the  presiding  judge,  erred  in  instrueting 
the  jury  that  4at  the  time  this  contract  was  made,  the  law  did  not 
require  that  it  should  be  recorded,  or  that  notice  should  be  given 
of  its  existence.' 

2.  "Because  his  honor  erred  in  instructing  the  jury  that  such 
a  contract,  at  the  time  above  mentioned,  was  valid  against  subse- 
quent purchasers  for  valuable  consideration  without  being  re- 
corded or  actual  notice. 

3.  "Because  his  honor  erred  in  instructing  the  jury  that  the 
decision  in  Talmadge  v.  Oliver  must  necessarily  conclude  this 
case/' 

Conditional  sales  of  personal  property  delivered,  annexing  a 
secret  condition  to  a  visible  transaction  appearing  to  the  world 
unconditional,  gave  rise,  for  many  years,  to  much  discussion  and 
some  difference  of  opinion  in  our  courts.  It  may  be  safely 
stated  that  there  was  a  general  concurrence  that  such  contracts 
might  be  enforced  between  the  parties  who  made  them ;  but  as 
possession  is  prima  facie  evidence  of  title  in  relation  to  personal 
property,  there  were  obvious  difficulties  as  soon  as  they  touched 
the  rights  of  subsequent  creditors  and  bona  fide  purchasers,  who 
dealt  with  the  apparent  owner  on  the  faith  of  title,  springing  from 
his  unexplained  possession.  Such  conditions  in  sales,  whether 
verbal  or  in  writing,  were  held  valid  as  to  the  parties  themselves 
and  their  subsisting  creditors  down  to  1839.  SeeBupree  v.  Har- 
rington^ Harp.,  391 ;  Reeves  v.  Harris,  and  Bailey  v.  Jennings, 
1  Bail.,  563.  But  in  that  year  was  decided  by  a  divided  court 
the  case  of  Bennett  v.  Sims,  Rice,  426,  which  may  be  regarded 
as  the  leading  case  in  sustaining  such  secret  conditions,  as  it  went 
so  far  as  to  hold  jthat  there  was  really  no  difference  between  a 
verbal  and  written  condition,  and  in  that  case  sustained  one  that 
was  merely  verbal. 

That  case,  however,  expressly  excepted  and  reserved  the  ques- 
tion as  to  subsequent  creditors  and  bona  fide  purchasers.  In 
delivering  the  judgment  of  the  majority  of  the  Court  of  Errors, 
Judge  Earle  said :  "It  is  a  remarkable  coincidence  in  all  the 
cases,  beginning  with  Bupree  v.  Harrington,  supra,  down  to  the 
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case  under  consideration,  that  neither  the  rights  of  subsequent 
creditors  nor  the  rights  of  subsequent  purchasers  without  notice 
are  at  all  involved.  *  *  *  In  regard  to  subsequent  creditors, 
it  will  be  time  enough  to  provide  for  them  when  they  com- 
plain. Whenever  the  vendor's  right  shall  come  in  conflict  with 
the  claims  of  those  who  become  creditors  after  the  transfer  of 
possession,  then  the  court  will  endeavor  so  to  modify  the  rule, 
or  restrict  its  operation,  as  to  protect  the  rights  of  bona  fide 
creditors  who  may  have  trusted  the  supposed  purchaser  on  the 
faith  of  the  property  in  his  possession.' ' 

In  1839  the  law  was  thus  announced,  with  a  doubtful  judicial 
saving  as  to  the  rights  of  subsequent  creditors  and  bona  fide  pur- 
chasers, and  immediately  thereafter  the  legislature  (possibly  moved 
thereto  by  the  decision  in  Bennett  v.  Sims)  interposed,  and  passed 
the  act  of  1843,  "To  amend  the  law  in  relation  to  recording 
mortgages  and  to  regulate  the  lien  thereof "  (11  Stat,  256),  after- 
wards substantially  embraced  in  the  general  registry  act  of  1876, 
and  re-enacted  as  section  2346  of  the  general  statutes.  This  act 
has  three  sections.  The  first  provides  that  "no  mortgage  or  other 
instrument  of  writing  in  the  nature  of  a  mortgage  of  real  estate 
shall  be  valid  so  as  to  affect  the  rights  of  subsequent  creditors  or 
purchasers,  &c,  unless  the  same  shall  be  recorded,"  &c.  The  sec- 
ond provides  that  "no  mortgage  or  instrument  of  writing  in  the 
nature  of  a  mortgage  of  personal  property,  shall  be  valid  so  as  to 
affect  the  rights  of  subsequent  creditors  or  purchasers,  &c,  unless 
the  same  shall  be  recorded,"  &c.  And  the  third  declares  "that 
every  verbal  agreement  between  the  vendor  and  the  vendee  of 
personal  property,  whereby  the  vendor,  who  has  parted  with  the 
possession  thereof  to  the  vendee,  shall  reserve  to  himself  any 
interest  in  the  same,  shall  be  null  and  void  as  to  subsequent  cre- 
ditors or  purchasers  for  valuable  consideration  without  notice." 

It  is  insisted  for  the  defendant  that  the  paper  in  contention 
here  is  an  "instrument  of  writing  in  the  nature  of  a  mortgage," 
which  by  the  act  was  required  to  be  recorded,  and,  not  having 
been,  is  null  and  void  as  to  the  subsequent  creditors  of  Griffin, 
the  vendee.  By  the  contract  the  vendors,  who  parted  with  the 
possession  of  the  safe  to  Griffin,  undertook  to  reserve  to  them- 
selves an  interest  in  the  same,  and  therefore  it  is  precisely  such  a 
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contract  as  is  denounced  by  the  third  section  of  the  act,  and  if  it 
were  merely  verbal  would  certainly  be  void.  But  as  it  is  in  writ- 
ing the  question  is,  whether  it  is  such  an  "instrument  in  the 
nature  of  a  mortgage' '  as  is  required  to  be  recorded  by  the  second 
section  of  the  act.  It  is  plain  that  the  purpose  of  the  act  in  ail 
its  sections  was  to  protect  the  rights  of  subsequent  creditors  and 
purchasers  against  Secret  liens,  and  the  third  section  shows  that 
such  contracts  as  the  one  before  us  was,  in  the  contemplation  of 
the  framers  of  the  act.  The  mischief  aimed  at  was  the  secret 
nature  of  the  contract,  not  whether  it  was  verbal  or  in  writing, 
as  to  which  distinction,  Judge  Earle  in  speaking  for  the  Court  of 
Errors  in  the  case  of  Bennett  v.  Sims,  declared  that  he  uhad  tor- 
tured his  faculties  to  conceive  a  ground  of  difference  except  only 
as  to  the  facility  and  mode  of  proof." 

There  being,  then,  in  this  respect  as  to  third  parties  no  differ- 
ence between  a  verbal  agreement  and  one  in  writing,  and  the 
legislature  having  declared  the  former,  incapable  of  registry,  to 
be  absolutely  void,  it  would  seem  to  be  the  natural  and  logical 
Conclusion  that  as  to  the  latter,  which  is  capable  of  registry,  they 
intended  to  accomplish  the  same  result  by  declaring  that  it  should 
be  void  unless  recorded.  We  think  such  was  the  intention  of  the 
act.  As  was  well  said  by  Judge  Cothran,  in  the  Circuit  decision 
of  Lombard  $  Co.  v.  Black,  sheriff,1  "The  plain  purpose  of  the 
statute  was  to  render  secret  liens  upon  personal  property  ineffec- 
tual as  against  subsequent  creditors  and  purchasers  bona  fide; 
and  this  doctrine  finds  sanction  in  the  very  principles  of  justice 
itself,  especially  in  this,  that  where  one  of  two  innocent  persons 
is  to  suffer  loss,  it  should  fall  on  him  by  whose  conduct  it  was 
caused." 

This  view  is  not  only  based  upon  the  express  words  of  the  act 
itself,  and  the  principles  of  justice,  but,  as  we  conceive,  is  sup- 
ported by  the  adjudicated  cases.  The  first  case  that  arose  after 
the  passage  of  the  act  was  that  of  Cochran  v.  Roundtree,  3  Strob.y 
222.  In  that  the  condition  was  verbal,  and  although  it  was  made 
before  the  act,  it  was  held  to  be  void.  In  delivering  the  unani- 
mous judgment  of  the  court  Judge  Wardlaw  said:  "Looking  to 
the  dangerous  nature  of  such  verbal  stipulations  (since  that  time 


1  Decided  at  Walter boro,  June  term,  1883. 
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guarded  against  by  tbe  act  of  1843,  which  amounts  to  a  legisla- 
tive declaration  concerning  a  debated  point  of  law),  to  the  policy 
which  forbids  a  seller  from  availing  himself  of  a  secret  condition 
annexed  to  a  visible  transaction  that  appears  to  be  unconditional, 
whereby  an  innocent  purchaser  has  been  deluded,  and  to  the  great 
advantage  of  having  an  inflexible  rule  of  law  rather  than  the  un- 
certain determination  of  a  jury,  this  court  is  unwilling  to  go 
beyond  the  case  of  Bennett  v.  Sims.  Stopping  where  that  stopped, 
we  hold  that,  although  the  condition  may  have  been  binding  on 
Wil  iams,  it  did  not  bind  a  subsequent  bona  fide  purchaser  with- 
out notice." 

The  next  case  in  which  the  act  was  referred  to  was  that  of 
MeCorkle  v.  Montgomery,  11  Rich.  Eq.,  132.  It  is  true  that 
was  in  reference  to  the  somewhat  analogous  doctrine  of  the  equity 
of  the  vendor  as  to  land;  but  in  the  course  of  his  opinion  Chan- 
cellor Dunkin  said:  "While something  is  due  to  the  vendor  who 
parts  with  his  property,  not  less  certainly  is  due  to  the  subse- 
quent creditor  who  has  trusted  the  ostensible  as  well  as  the  legal 
owner  of  the  estate,  without  any  knowledge  of  a  secret  incum- 
brance. Upon  this  subject  the  language  of  Chief  Justice  Mar- 
shall, in  Bayley  v.  Greenleaf  7  Wheat,  46,  is  instructive :  4To  the 
world,'  says  he,  'the  vendee  appears  to  hold  the  estate,  divested 
of  any  trust  whatever,  and  credit  is  given  him,  in  the  confidence 
that  the  property  is  his  own  in  equity  as  well  as  law.  A  vendor, 
relying  upon  this  lien,  ought  to  reduce  it  to  a  mortgage,  so  as  to 
give  notice  of  it  to  the  world.  If  he  does  not,  he  is,  in  some  degree, 
accessory  to  the  fraud  committed  on  the  public,  by  an  act  which 
exhibits  the  vendee  as  the  complete  owner  of  the  estate  on  which 
he  claims  a  secret  lien.  It  would  seem  inconsistent  with  the 
principles  of  equity,  and  with  the  general  spirit  of  our  laws,  that 
such  a  lien  should  be  set  up  in  a  court  of  chancery  to  the  exclu- 
sion of  bona  fide  creditors.'  It  may  be  added  that  the  act  of 
1843,  requiring  all  mortgages  of  real  estate,  however  formal  and 
perfect,  to  be  recorded  within  sixty  [now  forty]  days,  may  well  be 
regarded  as  a  legislative  declaration  of  the  prohibitory  policy  of 
the  country  'against  any  such  secret  liens.*9 

The  next  case,  in  the  order  of  time,  was  that  of  McKnight  v. 
Gordony  13  Rich.  JEq.}  223.    That  was  as  to  a  condition  in  writing 


Digitized  by 


Google 


218  Herring  &  Co.  v.  Cannon. 

Opinion  of  the  Court.  [21  S.  C, 

under  the  very  section  of  the  act  involved  here,  in  which  Mr.  Jus- 
tice Inglis  delivered  an  elaborate  and  exhaustive  judgment,  which 
is  absolutely  conclusive  of  the  question  here,  if  the  paper  in  this 
case  belongs  to  the  same  category  as  the  one  in  that,  and  must,  as 
there,  be  regarded  as  an  instrument  of  writing  in  the  nature  of 
a  mortgage.' '  Upon  that  point  we  have  no  doubt.  The  paper 
in  that  case  was  in  these  words :  "For  the  full  and  better  secur- 
ing of  W.  G.  McKnight  from  all  liability  for  which  he  may  be- 
come indebted  as  my  surety  on  any  notes,  &c,  I  have  bargained, 
sold,  and  delivered  unto  the  said  VV.  G.  McK.  my  two  negro  fel- 
lows, Bill  and  James,  to  have  and  to  hold  the  same  as  his  own 
right  and  title,  until  he  shall  become  relieved  from  all  indebted- 
ness incurred  as  security  as  aforesaid."  In  this  case  notes  were 
given  with  the  condition  inserted:  "This  note,  having  been  given 
to  said  Herring  &  Co.  in  part  payment  for  the  purchase  thereof, 
and  in  accordance  with  the  terms  of  an  agreement  for  the  pur- 
chase thereof,  said  Herring  &  Co.  do  not  part  with  any  title  there- 
to until  the  purchase  money  has  been  fully  paid."  Was  not  this 
in  all  respects  as  much  a  mortgage  as  the  bill  of  sale  to  Mc- 
Knight? Here  was  a  sale  and  delivery  of  the  property,  marked 
with  the  name  of  the  purchaser,  price  agreed  upon,  and  notes 
taken,  but  with  a  condition  purporting  to  retain  title  in  the  pro- 
perty as  a  security  for  the  purchase  money.  It  is  altogether 
unmeaning  for  the  parties  to  say  that  it  should  not  amount  to  a 
sale,  when  the  transaction  exhibits  every  element  of  a  sale  and . 
transfer  of  ownership.  It  seems  to  us  that  the  conditional  note 
was  an  "instrument  of  writing  in  the  nature  of  a  mortgage." 

The  next  in  order  was  the  recent  case  of  Talmadge  v.  Oliver, 
14  S.  01,  522,  cited  and  relied  on  in  the  court  below.  That  was 
a  case  in  which  the  contract  was  sued  upon  within  the  time  for 
recording,  and  therefore  the  ruling  did  not  touch  the  question  as 
to  the  necessity  of  recording.  So  far  as  reference  was  made  to 
the  character  of  the  paper,  it  was  not  at  all  in  conflict  with  the 
view  here  presented,  but  on  the  contrary  precisely  in  accord  with 
the  cases  above  cited.  The  chief  justice,  in  delivering  the  judg- 
ment of  the  court,  distinctly  declared  the  conditional  contract  to 
be  in  the  nature  of  a  mortgage.  He  said:  "But  at  all  events, 
as  to  this  case  the  agreement  held  by  the  appellant  may  be  re- 
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garded  as  an  equitable  mortgage.  It  has  all  the  elements  of  a 
mortgage.  It  was  to  secure  a  contract.  The  property  was  desig- 
nated and  the  title  reserved  to  insure  the  performance  of  the  con- 
tract, and  it  is  prior  in  date  to  respondent's  mortgage.  True,  it 
was  not  recorded,  and  being  without  a  witness,  there  might  have 
been  some  difficulty  in  having  it  recorded ;  but  the  action  was 
commenced  within  the  time  allowed  for  recording,  so  that  respon- 
dent had  actual  notice  within  the  time.  This  was  sufficient  and 
supplied  the  place  of  recording"  &c.  The  last  paragraph  shows 
conclusively  that  the  question  of  recording  was  not  in  the  case, 
and  the  adjudication  rests  on  that  fact. 

Upon  the  whole,  considering  the  time  and  occasion  of  the 
passage  of  the  act  of  1843,  the  state  of  the  law  then  recently 
announced  in  the  case  of  Bennett  v.  Sims,  and  the  policy  of  our 
law  as  to  registry,  as  well  as  its  express  terms  and  the  adjudica- 
tions under  it,  we  must  conclude  that  it  was  intended  to  embrace 
such  conditional  sales  as  the  one  in  this  case,  and  in  that  way  to 
cut  up,  root  and  branch,  all  secret  liens,  whether  written  or 
verbal,  in  respect  to  the  rights  of  subsequent  creditors  and  pur- 
chasers for  valuable  consideration  without  notice. 

The  plaintiffs'  "contract  in  the  nature  of  a  mortgage' '  was  not 
recorded  as  required,  and  the  only  remaining  question  is  whether 
the  defendant,  Cannon,  is  entitled  to  the  protection  given  to  sub- 
sequent creditors  and  bona  fide  purchasers  within  the  meaning  of 
the  act  of  3  843.  It  will  be  observed  that  the  act  embraces  two 
distinct  classes  of  persons,  viz.,  subsequent  creditors  and  bona 
fide  purchasers,  which  have  no  necessary  connection  with  each 
other;  and  in  order  to  claim  the  protection  afforded,  it  is  not 
necessary  that  a  party  should  unite  in  himself  the  character  of 
both ;  but  it  is  enough  if  be  can  show  that  he  is  entitled  to  the 
rights  of  either  a  subsequent  creditor  or  a  bona  fide  purchaser 
without  notice.  It  is  conceded  in  the  case  that  the  safe  was 
seized  and  sold  under  legal  process  issued  by  subsequent  creditors 
without  notice,  and  therefore  it  is  unnecessary  to  inquire  whether 
Izlar,  the  first  purchaser,  or  Cannon,  to  whom  he  sold,  had  actual 
notice  of  plaintiffs'  claim  at  the  time  of  their  respective  pur- 
chases. The  purchase  at  the  sheriff's  sale  for  the  benefit  of  suing 
creditors,  admitted  to  be  subsequent  creditors  without  notice,  gave 
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to  the  purchaser  that  protection  which  is  extended  to  the  class  to 
which  the  creditor  in  execution  belonged,  whether  he,  the  pur- 
chaser, had  actual  notice  or  not.  As  was  said  by  Mr*.  Associate 
Justice  Inglis,  in  the  case  of  McKnight  v.  Gordon,  supra:  "To 
guarantee  to  one  a  right  to  sell,  and  deny  to  all  others  a  right  to 
buy,  would  be  solecism  in  law.  It  would  be  imputing  folly  as 
well  as  mischief  to  the  law  under  such  circumstances  to  say  that 
it  either  permitted  the  (subsequent)  creditor  alone  to  buy  or  pre- 
cluded him  also  as  a  purchaser  with,  though  a  creditor  without, 
notice." 

But  without  now  going  into  the  learning  upon  the  subject  of 
notice  to  different  successive  purchasers  of  the  same  property,  we 
deem  it  sufficient  to  refer  to  the  aforesaid  case  of  McKnight  v.  Gor- 
don for  the  argument  and  authorities  upon  the  subject.  That  case 
is  so  full  and  clear  and  so  exactly  in  point  that  it  must  be  con- 
clusive of  this.  It  was  there  held  that  "the  act  of  1843  pro- 
tects from  an  unrecorded  mortgage  two  distinct  classes  of  pur- 
chasers at  sheriff's  sales:  (1)  those  who  purchase  without  notice, 
even  where  the  debt  was  contracted  before  the  mortgage  was  exe- 
cuted ;  and  (2)  those  who  purchase  for  satisfaction  of  debts  con- 
tracted with  a  subsequent  creditor  without  notice;  and  here  it  is 
immaterial  whether  the  purchaser  had  notice  or  not."  We  think 
the  defendant  is  entitled  to  the  protection  extended  to  those  who 
fall  under  the  second  class  above  stated,  whether  he  or  his  ven- 
dor, Izlar,  had  notice  or  not. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed,  and  that  the  complaint  be  dismissed. 

Mr.  Justice  McIver  concurred. 

Mr.  Chief  Justice  Simpson.  I  concur  in  this  opinion  on 
the  ground  that  the  paper  in  question  must  be  regarded  as  a 
writing  in  the  nature  of  a  mortgage  of  personal  property,  and 
therefore  covered  by  the  second  section  of  the  act  of  1843,  incor- 
porated into  the  general  statutes. 

Judgment  reversed. 
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WHALEY  v.  STEVENS. 

1.  The  distinction  between  a  right  of  way  in  gross,  and  one  appurte- 
nant, is  marked  and  important,  the  former  being  a  personal  privi- 
lege which  dies  with  the  possessor,  while  in  the  latter  it  inheres  in 
the  land  to  which  it  is  appurtenant,  is  essentially  necessary  to  its 
enjoyment,  and  passes  with  it;  and  a  right  of  way  appurtenant  must 
have  a  terminus  on  the  land  to  which  appurtenant. 

2.  Plaintiff  alleged  a  right  of  way  from  a  public  road  bounding  his  plan- 
tation across  defendant's  lands  to  a  boat  landing,  and  that  tho  right 
of  way  was  for  the  use  of  plaintiff's  plantation  and  those  connected 
with  it     Held,  that  this  was  an  allegation  of  a  right  of  way  in  gross. 

3.  An  amendment  to  the  complaint  by  inserting  an  allegation  that  the 
right  of  way  begins  on  plaintiff's  land,  would  substitute  a  claim  of 
a  right  of  way  appurtenant  for  that  of  a  right  of  way  in  gross,  and 
so  substantially  change  the  claim.  Such  amendment,  therefore,  can- 
not be  allowed. 

Mr.  Justice  McGowan  dissented. 

Before  Cothran,  J.,  Charleston,  March,  1883. 
The  opinion  sufficiently  states  the  case. 
Messrs.  Sirnonton  £  Barker  for  appellant. 
Mr.  Charles  IngUsby  contra. 

April  26,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  The  plaintiff  seeks,  by  this  action,  to 
recover  damages  for  the  obstruction  of  a  private  way  which  be 
claims  to  be  entitled  to  over  the  land  of  the  defendant,  and  also 
to  obtain  an  order  restraining  the  defendant  from  continuing  such 
obstruction.  It  will  be  difficult,  if  not  impossible,  to  make  an 
intelligible  statement  of  the  facts  of  the  case,  without  reference 
to  the  diagram  incorporated  in  the  record,  which  cannot  be  intro- 
duced here,  but  which  should  be  embraced  in  the  report  of  the 
case.  But  from  the  view  which  we  take,  it  will  not  be  necessary 
to  go  folly  into  the  facts  of  the  case. 

The  plaintiff  is  the  owner  of  a  plantation  of  John's  Island 
known  as  "Caneslatch,"  which  was  devised  to  him  by  his  father, 
Wm.  S.  Whaley,  who  died  in  July,  1872,  and  the  defendant  is 
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the  owner  of  another  plantation  on  said  Island  known  as  "Seven 
Oaks/'  which  he  acquired  by  purchase  from  John  H.  Screven 
and  wife  in  1853.  Caneslatch  plantation  originally  lay  to  the 
west  of  the  public  road  to  John's  Island  Ferry,  and  separated 
from  said  road  by  a  portion  of  Seven  Oaks  plantation,  which  lay 
mainly  to  the  east  of  said  road,  between  it  and  Stono  River,  but 
extended  across  said  road  and  joined  Caneslatch.  Soon  after  the 
defendant  bought  Seven  Oaks,  and  in  the  same  year,  he  con- 
veyed 300  acres  of  it  lying  west  of  the  public  road  to  the  plain- 
tiff's father,  thus  leaving  all  of  the  Seven  Oaks  plantation  re- 
tained by  him  lying  east  of  the  public  road,  except  the  portion 
designated  on  the  diagram  "pine  land,"  on  the  west  side  of  the 
road. 

The  plaintiff,  in  his  complaint,  after  alleging  that  he  was  the 
owner  of  Caneslatch  plantation,  "containing  about  600  acres  of 
land,  bounding  on  the  east  on  a  public  road  on  said  Island,"  pro- 
ceeds to  allege  "that  the  said  plaintiff  had  a  right  of  way,  by 
means  of  a  road  leading  from  the  said  public  road  over  the  ad- 
joining land  of  the  said  defendant,  known  as  the  Seven  Oaks 
plantation,  to  a  creek  leading  into  the  said  Stono  River,  with 
horses,  carts,  carriages,  and  other  vehicles ;  and  further  had  the 
right  to  keep  at  the  landing  on  said  creek  such  boat  or  boats  as 
he  might  desire,  and  that  the  right  of  way  was  for  the  use  of  the 
said  Caneslatch  plantation  and  those  connected  with  it."  The 
defendant  in  his  answer  admits  that  plaintiff  is  the  reputed  owner 
of  Caneslatch  plantation,  "but  he  denies  that  he  had  a  right  of 
way  by  means  of  a  road  leading  from  the  public  road  which  bounds 
the  said  plantation,  over  the  adjoining  land  of  the  defendant, 
known  as  the  Seven  Oaks  plantation,  to  a  creek  leading  into 
Stono  River,  *  *  and  he  denies  that  the  plaintiff  had  the  right 
to  keep  at  the  landing  on  said  creek  such  boat  or  boats  as  he 
might  desire,  and  he  denies  that  the  right  of  way,  or  any  right  of 
way,  was  for  the  use  of  the  said  Caneslatch  plantation  and  those 
connected  with  it,"  &c. 

The  issue  thus  distinctly  presented  by  the  pleadings  was 
whether  the  plaintiff  was  entitled  to  a  right  of  way  leading  from 
the  public  road  which  constitutes  the  eastern  boundary  of  Cane- 
slatch plantation  to  the  creek  which  empties  into  Stono  River. 
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A  right  of  way  may  be  in  gross,  or  it  may  be  appendant  or 
appurtenant  to  land,  and  the  distinctions  between  the  two  kinds 
of  rights  are  very  marked  and  important.  In  the  former,  it  is  a 
mere  personal  privilege,  which  dies  with  the  person  who  may 
have  acquired  it;  while  in  the  latter  it  inheres  in  the  land  to 
which  it  is  appurtenant,  is  essentially  necessary  to  its  enjoyment, 
and  passes  with  it.  An  essential  feature  of  a  right  of  way 
appurtenant  is  that  it  must  have  one  of  its  termini  on  the  land 
to  which  it  is  claimed  to  be  appurtenant. 

In  view  of  these  undisputed  and  indisputable  legal  propositions, 
what  was  really  the  issue  presented  by  the  pleadings  in  this  case? 
Was  it  anything  more  than  an  issue  whether  plaintiff  was  enti- 
tled to  a  right  of  way  in  gross  over  the  land  of  the  defendant? 
Can  it,  by  the  most  liberal  construction  of  the  pleadings,  be 
regarded  as  an  issue  whether  the  plaintiff  was  entitled  to  a  right 
of  way  appendant  or  appurtenant  to  his  Caneslatch  plantation  ? 
There  is  no  such  allegation  in  the  complaint,  for  certainly  the 
allegation  that  the  right  of  way  claimed  "was  for  the  use  of  the 
said  Caneslatch  plantation  and  those  connected  with  it"  cannot 
be  regarded  as  sufficient,  for  such  an  allegation  would  be  equally 
appropriate  to  claim  of  a  right  of  way  in  gross  as  to  a  right  of 
way  appurtenant.  There  is  no  allegation  that  the  way  was 
necessary  for  the  enjoyment  of  the  land  known  as  Caneslatch,  or 
that  it  was  in  any  way  appendant  or  appurtenant  thereto. 

But  a  more  fatal  objection  is  that,  in  describing  the  right  of 
way  in  question,  it  is  not  alleged  that  it  begins  on  the  Caneslatch 
plantation,  or  that  it  even  leads  from  said  plantation.  Indeed, 
from  the  description  of  the  way  as  given  in  the  complaint,  it 
does  not  appear  that  it  touches  Caneslatch  plantation  at  any  point 
or  reaches  to  it.  The  allegation  is,  "leading  from  the  public 
road,"  &c.  Now,  even  adopting  the  theory  that  the  public  road 
being  the  boundary  of  Caneslatch  plantation  on  the  east,  the 
plaintiff  owns  to  the  middle  of  the  road,  still  the  complaint  can- 
not be  construed  as  alleging  that  the  way  in  question  has  one  of 
its  termini  on  the  Caneslatch  plantation ;  for  as  the  creek,  which 
is  one  of  the  termini  named,  lies  east  of  the  public  road,  and  as 
the  defendant  owns  the  land  adjoining  the  road  on  the  east,  and 
consequently  the  eastern  half  of  said  road,  the  western  as  well  as 
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the  eastern  terminus  of  the  way,  as  described  in  the  complaint, 
would  be  on  the  land  of  the  defendant,  and  not  on  the  land  of 
the  plaintiff.  In  Northeastern  Railroad  Company  v.  Payne, 
8  Rich.,  177,  a  point  which  seems  to  be  identical  with  this  was 
decided.  The  charter  of  the  company  authorized  the  construc- 
tion of  a  railroad  from  Charleston,  and  it  was  held  that  from  was 
a  word  of  exclusion,  and  could  not  be  construed  to  mean  from 
within,  and  therefore  the  charter  of  the  company  did  not  allow 
it  to  cross  the  boundary  line  of  the  city.  It  seems  to  us,  there- 
fore, that  the  only  issue  presented  by  the  pleadings  was  whether 
the  plaintiff  was  entitled  to  the  right  of  way  as  an  easement  in 
gross,  and  when  he  failed,  as  it  is  manifest  he  did,  to  establish 
any  such  right  of  way,  the  complaint  should  have  been  dismissed 
or  the  jury  directed  to  find  a  verdict  for  the  defendant. 

It  is  claimed,  however,  by  the  respondent  that  if  we  should 
take  this  view  of  the  case,  then  he  should  be  allowed  to  amend 
his  complaint  by  inserting  an  allegation  that  the  right  of  way 
begins  on  the  Caneslatch  plantation.  It  is  very  true  that  the 
provisions  of  the  code  in  respect  to  amendments  are  very  liberal, 
bat  there  is  one  qualification  in  this  respect,  and  that  is  that  the 
amendment  asked  for  "does  not  change  substantially  the  claim  or 
defence.,,  Code  of  1882,  §  194.  So  that  the  inquiry  is,  does 
the  proposed  amendment  change  substantially  the  claim  of  the 
plaintiff?  It  appears  to  us  that  it  does.  As  we  have  seen,  the 
claim  set  up  in  the  complaint  is  a  claim  to  a  right  of  way  in 
gross,  and  the  amendment  asked  for  is  to  change  that  claim  into 
a  claim  to  a  right  of  way  appurtenant  to  the  land  of  the  plaintiff. 
These  two  rights  differ  substantially,  not  in  form  merely,  but  in 
their  nature  and  results.  The  violation  of  these  rights  present 
different  and  distinct  causes  of  action,  which  would  have  to  be 
asserted  and  established  by  different  and  distinct  allegations  and 
proofs,  and  hence  we  think  the  proposed  amendment  would  change 
substantially  the  claim  set  up  in  the  complaint,  and  cannot  be 
allowed. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 

Court  be  reversed,  and  that  the  complaint  be  dismissed. 

Mr.  Chief  Justice  Simpson  concurred, 
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Mr.  Justice  McGowan  dissenting.  I  cannot  concur  in  the 
judgment  pronounced  by  my  brethren  in  this  case.  It  seems  to 
me  that  the  statements  of  the  complaint  that  the  land  of  plaintiff 
bounded  on  the  public  road,  and  that  he  had  a  right  of  way  lead- 
ing from  the  same  public  road  over  the  adjoining  land  of  the 
defendant,  amounted  substantially  to  an  allegation  of  right  of 
way  connecting  with  his  lands.  But  if  held  strictly  and  literally 
not  to  be  such  allegation  because  of  the  public  road  running  on 
the  line  and  interposing  an  imaginary  obstacle,  the  plaintiff 
should  have  leave  to  amend  his  complaint.  That  would  not,  in 
my  judgtoent,  violate  the  rule  that  an  amendment  should  not 
"change  substantially  the  claim  or  defence."  The  plaintiff  mani- 
festly intended  to  claim  a  right  of  way  appurtenant  to  his  planta- 
tion as  stated  "for  the  use  of  the  said  Caneslatch  plantation  and 
those  connected  with  it,"  and  therefore  an  amendment  would  not 
change  the  nature  of  the  claim,  but  simply  enable  him  to  make 
perfect  his  imperfect  allegations,  which  is  the  very  object  of 
amendment. 

Judgment  reversed. 


KENNERTY  v.  ETIWAN  PHOSPHATE  COMPANY. 

1.  A  complaint  alleged  that  plaintiff  bad  executed  to  defendant  a  paper 
under  seal  containing  a  release  and  covenant  not  to  sue  for  future 
damages,  without  reading  the  paper  so  executed  and  not  knowing  at 
the  time  that  such  release  and  covenant  were  therein  inserted,  but 
supposing  that  this  paper,  which  was  sent  to  him  by  his  attorney, 
was  a  copy  of  another  paper  previously  executed  by  plaintiff,  in 
which  there  was  no  such  release  or  covenant.  The  complaint  con- 
tained no  allegations  of  mutual  error,  nor  of  fraud,  concealment,  or 
imposition  by  defendant,  but  only  showed  a  mistake  by  plaintiff, 
occurring  through  no  fault  of  defendant ;  and  judgment  was  prayed 
for  a  reformation  of  the  instrument,  and  an  injunction  to  restrain 
defendant  from  using  it  in  bar  of  an  action  by  plaintiff  for  damages. 
Held,  on  demurrer,  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2.  If,  under  the  prayer  for  general  relief,  a  cancellation  could  be  de- 
creed, still  the  facts  stated  made  no  cause  of  action,  especially  as  no 
offer  was  made  to  repay  the  money  received  by  plaintiff  from  defen- 
dant under  the  terms  of  the  said  instrument. 


Digitized  by 


Google 


Kbnnbrtt  v.  Etiwan  Phosphate  Co.      r     227 
Kep.]  November  Term,  1883. 

3.  The  complaint  should  have  been  dismissed,  and  the  Circuit  judge 
erred  in  granting  leave  to  plaintiff  to  amend,  as  no  ground  appeared 
for  any  of  the  amendments  authorized  by  section  194  of  the  code  of 
procedure ;  and  the  plaintiff  cannot,  by  way  of  amendment,  make  a 
new  cause  of  action,  e.  g.,  cancellation  of  instrument,  instead  of 
reformation. 

4.  This  case  distinguished  from  Bischoff  As  Co,  v.  Blease.  20  S.  C,  460. 

5.  An  allegation  that  defendant  had  violated  the  agreement  furnishes 
no  ground  for  a  reformation  of  the  agreement. 

Before  Cothran,  J.,  Charleston,  April,  1883. 

The  order  of  the  Circuit  judge  in  this  case  was  as  follows : 
This  matter  came  on  to  be  heard  by  the  court  on  a  motion  to 
dismiss  the  complaint  upon  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  question  presented 
is  purely  one  of  pleading,  in  the  consideration  of  which  it  must 
be  borne  in  mind  that  the  code  of  procedure  has  completely  re- 
versed the  ancient  rule  of  the  common  law,  which  allowed  nothing 
by  way  of  intendment,  and  required  all  construction  to  be  made 
most  strongly  against  the  pleadings.  In  this  matter  the  rule  has 
been  substituted  in  most,  if  not  in  all,  of  the  cases,  and  certainly 
in  ours,  that  "in  the  construction  of  a  pleading  for  the  purpose  of 
determining  its  effect,  its  allegations  shall  be  liberally  construed, 
with  a  view  to  substantial  justice  between  the  parties/ '  See  Code, 
§  180.  "When  the  allegations  of  a  pleading  are  indefinite  and 
uncertain,  so  that  the  precise  nature  of  the  charge  or  defence  is 
not  apparent,  the  court  may  require  the  pleading  to  be  made 
definite  and  certain  by  amendment."  This  ought  not  to  be,  as 
it  is  too  often,  confounded  with  the  remedy  by  oral  demurrer, 
such  as  has  been  interposed  here ;  the  provision  for  amendments 
is  very  ample.     See  chap.  VI.,  title  VI.,  passim. 

The  complaint  should  contain  a  plain,  concise,  and  intelligible 
statement  of  the  material  facts  which  constitute  the  ground  of  re- 
lief as  they  actually  exist,  and  not  the  legal  effect,  or  as  part  of 
those  facts,  and  nothing  of  the  mere  evidence  or  probative  matter 
by  which  their  existence  is  established.  It  may  as  well  be  con- 
ceded, once  for  all,  that  the  code  of  procedure  is  now  the  only 
source  of  authority  from  which  the  rules  of  pleading  may  be 
drawn ;  that  its  methods  have  completely  supplanted  those  which 
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preceded  it,  and  that  the  latter  (which  we  have  abandoned  with 
such  evident  reluctance)  can  no  longer  be  appealed  to  as  possess- 
ing of  themselves  any  force  and  authority.  Pom.  Mem.,  §  515. 
The  object  of  the  pleading  is  still,  as  it  has  always  been,  to  arrive 
at  a  special  issue  upon  a  given  and  material  fact ;  the  primary 
requirement  is,  that  the  complaint  shall  contain  a  statement  of 
the  facts  constituting  the  plaintiff's  cause  of  action,  not  according 
to  their  legal  effect,  as  such  may  appear  to  the  mind  of  the  pleader, 
but  as  they  actually  existed,  and  must  be  set  forth  in  ordinary 
language.     Presumptions  of  law  must  not  be  stated. 

A  demurrer  upon  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  does  not  necessarily 
deny  the  existence  of  the  right  or  cause  of  action,  but  its  effect  is 
to  raise  the  issue  whether  or  not  the  complaint  has  alleged  facts 
sufficient  to  put  the  defendant  to  his  answer.  Mr.  Pomeroy 
(§  519)  has  ventured  to  define  the  term,  "cause  of  action,"  as 
follows:  u(l)  The  plaintiff's  primary  right,  and  the  defendant's 
corresponding  primary  duty,  whatever  be  the  subject  to  which 
these  relate,  whether  of  person,  character,  property,  or  contract ; 
and  (2)  The  delict  or  wrongful  act  or  omission  of  the  defendant, 
by  which  the  primary  right  or  duty  have  been  violated."  This 
seems  to  be  philosophical  and  sound.  The  first  inquiry  then  is, 
obviously,  does  a  cause  of  action  exist  here  ?  and,  secondly,  does 
the  plaintiff's  complaint  state  facts  sufficient  to  put  the  defendants 
to  their  defence  by  way  of  answer  ? 

It  may  be  observed  that  the  defendants  have  not  thought  it 
proper  or  necessary,  up  to  this  time,  to  answer  the  complaint. 
Had  they  done  so,  it  would  in  no  wise  have  affected  the  result  of 
this  motion.  The  complaint  only  is  before  me,  and  for  the  pur- 
pose of  this  motion,  every  allegation  contained  in  it,  which  has 
been  properly  averred,  must  be  taken  to  be  true.  Whether  the 
defendants  have  the  right  thus  to  attack  the  complaint  before  an 
issue  is  made  up  by  answer,  demurrer,  or  notice  of  appearance 
(which  would  have  taken  the  case  to  a  docket),  for  other  reason 
than  to  require  the  plaintiff  to  make  the  allegations  thereof  "more 
definite  and  certain,"  has  not  been  questioned  by  him,  and  may 
therefore  be  considered  as  having  been  waived. 

The  plaintiff  and  defendant  are  contiguous  land  owners  on 
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Charleston  Neck,  the  one  a  truck  farmer,  the  other  engaged  in 
the  manufacture  of  commercial  fertilizers.  The  occupation  of  his 
premises  by  the  former  is  prior,  in  point  of  time,  to  the  possession 
of  theirs  by  the  latter.  Several  years  ago,  the  plaintiff,  being 
aggrieved  and  injured  in  his  property  by  the  action  of  the  defen- 
dants in  the  legitimate  business  in  which  they  were  engaged, 
brought  suit  in  this  court  and  recovered  a  verdict  for  #2,000  dam- 
ages against  the  defendants.  That  proceeding  not  being  for  a 
public  nuisance,  but  for  injuries  sustained  by  the  plaintiff,  the 
damages  given  by  the  jury  could  in  no  event  be  estimated  beyond 
the  period  at  which  the  verdict  was  rendered. 

It  would  seem  that,  as  a  right  of  action  existed  in  favor  of  the 
plaintiff  then,  as  was  shown  by  the  result  of  the  suit,  the  same 
cause,  if  continued,  would  produce  like  results,  with  like  remedy 
to  the  plaintiff  for  future  damages;  and  suits  toties  quoties  might 
have  been  instituted  by  the  plaintiff  against  the  defendants ;  and 
thus  an  abatement  of  the  nuisance  would  have  been  accomplished 
by  means  of  the  increased  severity  of  the  verdicts  of  successive 
juries  in  punishment  of  the  contumacy  or  obstinacy  of  the  defen- 
dants. If,  therefore,  the  plaintiff  has  not  deprived  himself  of  this 
continuing  right  by  the  terms  of  the  so-called  agreement  (a  fact 
to  be  determined,  according  to  my  view  of  the  matter,  at  a  future 
stage  of  this  suit,  and  upon  an  issue  differently  made  up  to  this), 
and  if  he  has  sustained  damages  at  the  hands  of  the  defendants, 
as  he  alleges  in  his  complaint,  and  as  must  be  conceded  under  the 
rale  of  law  applicable  to  the  defence  by  way  of  demurrer,  then  is 
the  conclusion  irresistible  that  a  cause  of  action  exists  against  the 
defendants  in  this  behalf. 

Secondly.  Does  the  complaint  state  facts  sufficient  to  constitute 
a  cause  of  action  ?  The  principle  of  law  under  which  this  propo- 
sition will  be  considered,  and  which  commands  the  support  of  an 
array  of  authorities  almost  interminable,  is  well  stated  in  the  case 
of  Morse  v.  Gilman,  16  Iowa,  504,  citing  a  line  of  New  York  cases 
to  be  found  in  4  Duer,  610,  5  Jd.,  697,  and  E.  D.  Smith,  554. 
It  is  as  follows :  "A  complaint  to  be  overthrown  by  demurrer 
must  be  wholly  insufficient.  If  the  complaint  to  any  extent,  or 
any  portion  of  it,  presents  facts  sufficient  to  constitute  a  cause  of 
action,  or  if  a  good  cause  of  action  can  be  gathered  from  it,  it  will 
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stand.  Contrary  to  the  common  law  rule,  every  reasonable  in- 
tendment and  presumption  is  to  be  made  in  favor  of  the  pleading, 
and  it  will  not  be  set  aside  on  demurrer  unless  it  be  so  fatally 
defective  that,  taking  all  the  facts  to  be  admitted,  the  Court  can 
say  they  furnish  no  cause  of  action  whatever.' ' 

The  plaintiff  alleges  in  his  complaint  that  he  signed  a  certain 
paper  which  contains  a  stipulation  on  his  part  not  to  claim  future 
damages  from  the  defendants,  and  a  covenant  not  to  sue  therefor; 
but  he  most  positively  denies  that  he  was  advised  o£  or  in  any 
way  had  knowledge  of,  such  stipulation  and  covenant.  That  the 
said  paper  was  procured  from  his  attorney  at  law,  the  late  M.  P. 
O'Connor,  Esq.,  "by  overtures  made  by,  or  in  behalf  of,  the  said 
defendant  corporation."  That,  admitting  the  efficacy  and  binding 
effect  otherwise  of  such  stipulation  and  covenant,  the  defendants 
themselves  have  violated  the  terms  of  said  agreement  by  enlarging 
the  capacity  of  their  works,  by  reason  whereof  he  claims  to  have 
been  released  from  the  terms  of  the  said  agreement.  In  para- 
graph 1  he  alleges  that  "irreparable  damage"  will  be  done  to  him 
by  the  operation  of  the  defendants'  works.  The  effect  of  the 
demurrer  is  to  admit  the  truth  of  these  allegations. 

Mistake,  overreaching,  breach  of  agreement,  are  all  grounds  of 
equitable  jurisdiction  and  relief.  These  are  all  alleged  in  the 
complaint,  and  admitted  by  the  demurrer.  It  is  true  that  the 
complaint  does  not,  in  terms,  allege  that  improper  means  (neces- 
sarily) were  used  in  procuring  the  so-called  release ;  in  other 
words,  fraud  eo  nomine  is  not  charged ;  but  he  does  allege  that, 
"by  overtures  made  by,  or  in  behalf  of,  the  said  defendant  cor- 
poration," this  arrangement  was  effected  with  his  attorney,  with- 
out the  knowledge  of  the  plaintiff,  without  his  assent  or  intelli- 
gent approval.  Fraud  is  a  mixed  question  of  law  and  fact ;  so 
also,  for  example,  is  the  term  indebted;  and  I  am  not  sure  that 
each  of  these  used  in  a  complaint  as  the  statement  of  a  legal  con- 
clusion would  not,  under  the  code,  be  obnoxious  to  the  rules  of 
correct  pleading.  The  correct  rule  seems  to  require  the  state- 
ment of  facts,  the  proof  of  which  establishes  the  fraud  or  debt,  as 
the  case  may  be. 

It  is  easy  to  conceive  of  a  case  wherein  a  demurrer  sustained 
would  be  an  act  of  mercy  to  him  against  whom  it  operates,  in 
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relieving  him  of  the  agony  of  protracted  suffering  and  of  inevi- 
table death ;  but  it  is  a  blessing  in  such  complete  disguise  as 
rarely  to  be  recognized  or  appreciated ;  and  it  is  so  harsh,  that, 
under  the  liberal  practice  of  the  code  as  to  amendments,  it  should 
not  be  resorted  to,  unless  the  case  is  manifestly  immedicable.  If  I 
were  even  more  doubtful  as  to  the  correctness  of  the  conclusions 
attained,  I  should  hesitate  to  sustain  the  demurrer  interposed 
here.  Thus  to  deny  the  right  of  a  hearing  to  the  plaintiff  upon 
the  merits  of  his  case  (if  it  have  any),  would  be  to  cut  him  off 
from  all  hope  of  redress ;  and  if  "irreparable  damage"  has  been 
done  to  him,  as  admitted  by  the  demurrer,  the  court  itself  would 
perpetuate  the  wrong.  No  such  result  can  occur  to  the  defendant. 
The  costs  and  annoyance  of  litigation  are  by  no  means  inconsid- 
erable, but  they  are,  in  comparison  with  even  possible  "irrepar- 
able damage,"  but  as  the  small  dust  of  the  balance.  Nor  can  the 
statutes  of  limitations  avail  the  defendants  upon  this  motion,  as 
contended  for  in  argument.  Section  94  of  the  code  limits  this  form 
of  defence  to  the  answer.     Jones  v.  Massey,  9  S.  C,  376. 

The  defendants  have  supported  their  motion  with  very  elaborate 
arguments,  with  the  enumeration  of  many  indisputable  proposi- 
tions of  law,  and  with  much  authority.  Such  may  be  of  great 
service  in  a  future  stage  of  this  proceeding,  when  the  merits  of 
the  case  come  on  to  be  considered,  provided  such  a  state  of  facts 
shall  then  be  made  to  appear  as  will  justify  their  application.  A 
consideration  of  these  at  this  time,  in  the  view  of  the  case  taken 
by  me,  would  be  premature  and  unnecessary. 

Wherefore  it  is  ordered  and  adjudged:  1.  That  the  motion  to 
dismiss  the  complaint  be,  and  the  same  is  hereby,  refused.  2. 
That  the  defendants  have  leave  to  answer  the  complaint  within 
twenty  days  after  they  shall  have  had  notice  hereof;  and  that  the 
plaintiff  have  leave  to  amend  his  complaint  if  advised  that  it  is 
necessary  to  do  so.  3.  Let  the  costs  of  this  motion  abide  the 
final  result  of  the  cause. 

The  defendant  appealed  upon  numerous  and  lengthy  excep- 
tions, which  raised  the  precise  points  considered  and  determined 
by  this  court. 

Me$*r$.  B.  J.  Whaley  and  A.  T.  Smythe,  for  appellant. 
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Messrs.  Robert  Chisolm  and  A.  Gr.  Magrath,  contra. 

April  26,  1884.     The  opinion  of  the  court  was  delivered  by 

Mr.  Chief  Justice  Simpson.  John  Kennerty,  plaintiff, 
respondent,  owns  a  farm  on  Charleston  Neck,  on  which  he  has 
for  years  been  engaged  in  raising  vegetables,  strawberries,  and 
other  crops  for  the  markets  of  Charleston,  New  York,  and  other 
places.  Since  he  has  been  engaged  in  this  business,  the  Etiwan 
Phosphate  Company,  defendant,  appellant,  has  erected  upon  an 
adjoining  plantation  large  works  for  manufacture  of  commercial 
fertilizers,  in  the  preparation  of  which  quantities  of  sulphuric 
acid  are  used,  producing  certain  gases,  fumes,  and  vapors,  very 
injurious  to  both  vegetable  and  animal  life,  and  from  which  great 
injury  resulted  to  the  respondent;  on  account  of  which  he 
brought  action  against  the  respondent  and  recovered  a  verdict  for 
the  sum  of  $2,000  and  costs  of  suit. 

From  this  verdict  the  defendant  gave  notice  of  appeal,  pend- 
ing which  negotiations  commenced  between  the  attorneys  of  the 
respective  parties  for  a  settlement  of  the  controversy.  In  the 
meantime,  additional  injury  had  resulted  to  the  respondent. 
During  these  negotiations,  an  agreement  was  prepared  by  respon- 
dent's attorney,  M.  P.  O'Connor,  Esq.,  which  respondent  signed, 
in  which,  in  consideration  of  the  amount  of  the  verdict  and  an 
additional  sum  of  $250  to  be  paid  him,  with  the  costs  of  suit 
and  the  raising  by  appellants  of  their  chimneys  through  which 
the  gases  and  vapors  escaped,  twenty-five  feet  higher  than  for- 
merly, he  accepted  the  same  as  satisfaction  of  all  damages  up  to 
that  time,  and  agreed  to  discontinue  the  action  then  pending.  It 
does  not  appear  whether  this  paper  ever  went  into  the  possession 
of  the  appellants,  or  that  they  knew  of  its  execution.  It  is 
stated  that  they  never  assented  to  it. 

After  this,  the  negotiations  between  the  attorneys  continued, 
of  which  respondent  alleges,  however,  that  he  had  no  knowledge, 
and  subsequently,  as  alleged,  respondent's  attorney  sent  him  a 
second  paper  by  his  (respondent's)  son,  who  received  it  directly 
from  his  attorney,  Mr.  O'Connor,  with  the  request  that  he  would 
take  it  and  have  it  signed.  That  the  respondent  supposing,  as 
he  alleges,  that  it  was  not  different  from  the  previous  paper, 
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signed  and  returned  it  to  his  attorney.  This  paper,  in  addition 
to  the  stipulations  in  the  first,  contained  a  release  and  waiver 
from  all  future  damages  resulting  from  the  same  cause  of  which 
respondent  had  previously  complained,  and  a  covenant  under  seal 
that  he  would  not  thereafter  sue  the  appellant  company  for  such 
damages  as  might,  or  would,  be  suffered  by  him  in  the  future. 
This  second  paper  was  signed  by  the  respondent,  in  the  presence 
of  T.  Massalon  and  T.  J.  Kennerty,  June  10,  1876,  and  at  the 
bottom  is  endorsed  a  statement,  signed  by  Mr.  O'Connor,  that 
said  deed  of  release  was  read  over  again  to  John  Kennerty,  and 
acknowledged  as  his  deed,  in  his  presence,  and  dated  June  17, 
1876. 

Notwithstanding  these  facts,  the  respondent  avers  in  his  com- 
plaint that  he  supposed  the  second  paper  was  the  same  as  the 
first;  that  he  was  never  consulted  by  his  attorney  as  to  any 
change;  that  he  had  no  knowledge  as  to  the  additional  stipu- 
lations; that  had  he  been  informed  thereof,  he  would  have  un- 
hesitatingly refused  to  execute  any  such  release  or  covenant; 
that  he  never  authorized  or  empowered  his  said  attorney  to  enter 
into  any  negotiation,  or  to  make  any  settlement  embracing  such 
stipulations.  He  denies,  too,  that  the  release  and  covenant  were 
ever  read  over  to  him,  or  that  he  ever  knew  they  were  contained 
in  the  paper  until  subsequently,  when  he  directed  his  present 
attorney,  Mr.  Chisolm,  to  bring  action  for  damages  still  resulting 
to  his  crops,  he  was  informed  by  his  said  attorney  that  defen- 
dants had  such  a  paper.  Under  these  circumstances,  the  present 
action  was  commenced,  in  which,  upon  allegations  as  above  stated, 
he  prays  judgment  that  the  said  paper  in  the  possession  of,  and 
held  by,  the  defendant  corporation  shall  be  brought  into  court, 
and  the  release  and  covenant  be  erased  therefrom,  and  the  same 
be  decreed  to  have  been  inserted  without  the  authority  of  the 
respondent,  and  that  the  defendant  be  enjoined  and  prohibited 
from  using  the  same  to  prevent  the  plaintiff  from  protecting  his 
property  from  damage,  &c,  and  for  such  further  relief  as  may 
be  proper,  &c,  &c. 

At  the  February  term  of  the  court  for  Charleston  county,  upon 
previous  notice,  a  motion  was  made  to  dismiss  the  complaint,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
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cause  of  action.  This  motion  was  overruled,  and  defendant  was 
granted  leave  to  answer  the  complaint  within  twenty  days. 
Leave  was  also  given  the  plaintiff  to  amend  his  complaint.  By 
appeal  from  this  order,  the  case  is  now  before  us. 

The  main  question  presented  in  the  appeal  is :  admitting  the 
allegations  to  be  true,  are  they  sufficient  as  facts  to  constitute  a 
cause  of  action  ?  A  cause  of  action,  defined  in  a  few  words,  is  a 
primary  right  of  one,  either  legal  or  equitable,  invaded  by  another. 
Do  the  facts  alleged  in  this  case  show  such  a  right,  either  legal 
or  equitable,  in  the  plaintiff,  and  that  it  has  been  invaded  by  the 
defendant?  The  right  which  the  plaintiff  claims,  and  for  the 
violation  of  which  he  seeks  redress,  is  to  have  a  certain  paper, 
which  he  acknowledges  he  executed,  reformed  by  striking  there- 
from certain  stipulations  therein  which  he  alleges  he  did  not 
know  the  paper  contained  when  he  signed  it,  and  also  to  enjoin 
the  defendant  from  using  it  against  him  in  its  present  form  as  a 
defence  to  such  action  as  he  may  institute  for  the  protection  of 
his  property.  His  purpose  is  to  strike  from  this  paper  above 
referred  to  the  release  and  the  covenant  not  to  sue  for  future 
damages. 

To  simplify  the  matter,  it  is  an  action  to  reform  a  written 
instrument  executed  by  the  plaintiff  to  the  defendant.  It  may 
be  well  to  state  here  that  this  paper  seems  to  have  been  executed 
in  1876;  was  soon  thereafter  placed  upon  record  by  the  defen- 
dant; that  the  stipulations  as  to  the  payment  of  the  money 
required  from  the  defendant,  and  raising  the  chimneys  of  the 
works  twenty-five  feet  higher  than  formerly,  have  been  complied 
with ;  and  no  offer  or  tender  by  the  plaintiff  of  the  money  back 
has  been  made.  It  is  alleged,  however,  that  the  defendants  have 
materially  enlarged  their  works,  and  in  that  respect  have  violated 
the  agreement.  It  may  be  further  stated  that  some  time  before 
the  present  action  the  plaintiff  brought  suit  to  enjoin  the  defen- 
dant from  operating  their  works.  In  this  suit,  the  paper  now  in 
question  was  brought  into  court  by  the  plaintiff  as  the  basis  upon 
which  he  asked  the  equitable  relief  of  a  perpetual  injunction, 
this  paper,  as  he  supposed,  having  precluded  him  from  an  action 
on  the  law  side  of  the  court  for  damages.  In  this  suit,  his  com- 
plaint was  dismissed  upon  two  grounds :  (1)  that  the  action  could 
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not  be  maintained  until  the  legal  right  upon  which  the  relief 
depended  was  established  on  the  law  side  of  the  court ;  and  (2) 
even  with  such  right  established,  or  not  denied,  there  was  nothing 
in  the  case  to  entitle  the  plaintiff  to  be  released  from  his  cove- 
nant not  to  sue  contained  in  the  said  paper.     See  17  S.  C,  411. 

With  these  statements,  we  will  recur  to  the  question,  do  the 
facts  alleged  entitle  the  plaintiff  to  have  the  relief  demanded,  or 
any  relief?  Do  they  show  a  right  on  his  part  to  have  the  instru- 
ment in  question  reformed,  or  to  prevent  the  defendants  from 
using  it  as  a  defence  to  any  future  action  for  damages  growing  out 
of  their  phosphate  works,  as  they  stood  when  the  instrument  was 
executed,  leaving  the  paper  as  a  settlement  of  the  previous  case? 

The  cases  in  which  the  question  of  relief  in  equity  may  arise 
in  connection  with  an  instrument  in  writing  executed  by  the  par- 
ties may  be  divided  into  several  classes:  1.  Where  there  is  a 
mutual  mistake  as  to  the  facts  upon  which  it  is  based,  or  as  to 
the  terms  and  stipulations  embraced  therein.  2.  Where  one  of 
the  parties  only  is  under  such  mistake,  either  of  the  facts  or  the 
stipulations,  and  such  mistake  has  been  occasioned  by  the  fraud, 
deceit,  or  imposition  in  any  form  of  the  other.  8.  Where  one  of 
the  parties  only  is  under  such  mistake,  and  this  has  occured  from 
no  fault  of  the  other,  but  solely  by  the  negligence  or  inattention 
of  the  first  party. 

In  the  first  two  classes,  where  the  mistake  is  made  to  appear 
by  clear  and  competent  testimony,  equity  will  unhesitatingly 
afford  the  necessary  relief,  either  by  reforming  the  paper  or  can- 
celling it  as  the  case  may  require.  In  the  third,  equity  will 
refuse  its  aid,  except  under  very  strong  and  extraordinary  cir- 
cumstances, showing  imbecility  or  something  which  would  make 
it  a  great  wrong  to  enforce  the  agreement,  and  this  must  be  made 
to  appear  by  competent  testimony  of  the  clearest  kind ;  the  gen- 
eral, and  we  might  say  the  almost  universal,  rule  being,  as  was 
expressed  by  Chancellor  Dargan,  in  Murrel  v.  Murrel,  2  Strob. 
Eq.,  148,  "that  a  party  fully  competent  to  protect  himself, 
under  no  disability,  advised  as  to  all  the  circumstances  by  which 
he  may  be  saved  in  his  rights,  or  in  a  situation  where  he  might 
by  due  diligence  be  so  advised,  not  overreached  by  fraud,  con- 
cealment, or  misapprehension,  nor  the  victim  of  a  mistake  against 
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which  prudence  might  have  guarded,  has  no  right  to  call  upon 
the  courts  to  protect  him."  Without  encumbering  this  opinion 
with  extracts  and  quotations,  we  think  the  above  principles  will 
be  found  laid  down  by  the  standard  authors,  and  in  leading  cases 
on  this  subject.  See  Story  Eq.  Jur.,  §§  110,  127,  146,  151; 
Adams  Eq.,  171 ;  Andrews  £  Shepherd  v.  Essex  Fire  Ins.  Co., 
8  Mason,  10;  Nevius  v.  Dunlap,  33  iV*.  Y.,  676;  Lyman  v. 
United  Ins.  Co.,  17  Johns.,  373;  Sawyer  et  al.  v.  Hovey,  3 
Allen,  331;  Murrel  v.  Murrel,  2  Strob.  Eq.,  148;  McDow  v. 
Broicn,  2  S.  C,  108. 

To  constitute  a  cause  of  action  in  this  case,  under  either  the 
first  or  second  class,  it  should  appear  in  the  complaint  either  that 
there  was  a  mutual  mistake  as  to  the  contents  of  the  paper  in 
qqestion,  to  wit,  some  stipulation  omitted,  or  inserted,  without 
the  knowledge  and  against  the  understanding  of  both,  or  that 
the  plaintiff  was  so  mistaken,  or  uninformed,  resulting  from  the 
fraud,  concealment,  overreaching,  or  imposition  in  some  way,  in 
whole  or  in  part,  or  at  least  in  some  degree,  by  the  defendant. 
Now,  admitting  the  allegations  stated  in  the  complaint  to  be  true, 
and  giving  to  them  the  most  liberal  intendment  allowed  by  the 
spirit  of  the  reformed  procedure,  do  they  bring  the  case  under 
either  of  the  above  classes?  We  think  not.  There  is  certainly 
no  allegation  of  a  mutual  misunderstanding  of  what  the  paper 
contained.  On  the  contrary,  it  fully  appears  in  the  complaint 
itself  that  the  release  of  and  the  covenant  not  to  sue  for  future 
damages  were  the  very  matters  which  the  defendants  desired  and 
were  negotiating  to  have  inserted.  They  declined  the  first  paper 
because  it  did  not  contain  these  stipulations. 

Secondly.  Do  the  facts  stated  show  that  the  plaintiff  was  mis- 
taken as  to  these  stipulations  being  inserted,  and  that  he  was 
misled  in  reference  thereto  by  the  fraud,  imposition,  or  improper 
conduct  of  the  defendant  in  any  way?  There  is  certainly  no  dis- 
tinct charge  of  that  kind  made,  nor,  after  most  careful  examination 
of  the  complaint,  do  we  find  a  single  fact  stated  from  which 
it  may  be  inferred  that  such  a  charge  was  intended  to  be  made. 
The  nearest  approach  to  such  an  allegation  is  found  in  the  twelfth 
paragraph  of  the  complaint,  where  it  is  stated  that  pending  the 
appeal  in  the  previous  case,  some  overtures  were  made  by  the 
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defendant  to  plaintiff's  attorney,  M.  P.  O'Connor,  &c.  The 
meaning  of  the  term  overture  is  a  proposition,  an  offer.  Now, 
there  is  nothing  essentially  corrupt  or  fraudulent  in  all  proposi- 
tions, or  offers,  so  that  every  one  must  necessarily  have  such  a 
feature.  This  will  depend  upon  the  nature  and  character  of  the 
proposition  or  offer.  Here  the  proposition  was  for  a  settlement 
of  the  controversy.  That  parties  should  desire  to  settle  a  litiga- 
tion is  not  a  fraudulent  desire.  Nor,  in  endeavoring  to  bring  it 
about,  is  the  fact  that  it  was  made  to  the  attorneys  of  the  party 
a  fraudulent  act.  On  the  contrary,  such  mode  is  in  the  highest 
degree  proper;  and  it  would  be  better  in  all  cases  that  such  mode 
should  be  observed  than  that  the  parties  themselves,  over  the 
heads  of  their  attorneys  and  without  their  knowledge,  should 
undertake  it. 

It  is  true  the  complaint  alleges  that  the  plaintiff  was  entirely 
ignorant  of  the  insertion  of  these  stipulations,  although  he  had 
the  paper  in  his  possession,  and  signed  it  in  the  presence  of  wit- 
nesses. He  also  alleges  that  had  he  known  of  their  insertion,  he 
could  not  have  been  prevailed  upon  under  any  circumstances  to 
sign  the  paper.  He  also  alleges  that  having  signed  a  previous 
paper  with  no  such  stipulations  inserted,  and  containing  only 
such  terms  as  he  was  willing  to  make,  and  this  second  one  being 
sent  to  him  by  his  attorney  to  be  signed,  he  supposed  it  was  as 
the  first  and  signed  it  without  observing  any  change.  All  this 
may  be  true,  but  it  in  no  way  connects  the  defendants  with  the 
mistake.  The  defendants  knew  of  and  desired  the  insertions, 
and  made  no  effort,  nor  resorted  to  any  contrivance,  to  conceal 
this  fact  from  the  plaintiff.  On  the  contrary,  the  stipulations 
were  plainly  expressed  in  the  paper  which  was  delivered  to  the 
defendants,  signed  and  executed  by  the  plaintiff  in  the  presence 
of  witnesses,  one  of  them  the  son  of  the  plaintiff.  The  defen- 
dants were  not  present  even,  and  there  is  no  allegation,  not  the 
most  remote,  that  defendants  had  any  agency  whatever  in  obtain- 
ing plaintiff's  signature. 

We  have  seen  that  the  case  does  not  fall  under  the  head  of 
mutual  error.  It  is  equally  apparent,  from  what  we  have  said 
above,  that  it  does  not  fall  under  the  head  of  a  mistake  occa- 
sioned by  fraud,  imposition,  misplaced  confidence,  or  overreach- 
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ing  by  one  party  as  against  the  other.  But  taking  the  case  as 
stated,  and  giving  the  facts  their  fullest  force  and  effect,  it  is  one 
where  the  instrument  expresses  exactly  what  was  intended  by 
the  one  side,  but  contains  important  insertions  that  the  other 
(that  other  being  the  party  who  executed  it)  did  not  know  were 
embraced;  of  which  want  of  knowledge  the  first  party  had  no 
information  or  suspicion,  nor  had  any  agency  in  producing ;  on 
the  contrary,  had  every  reason  to  believe  that  the  paper  as  exe- 
cuted was  precisely  in  accordance  with  the  understanding  of  both 
parties,  and  so  believing,  has  since  carried  it  out  by  paying  the 
money  called  for,  and  otherwise  conforming  thereto. 

This  brings  the  case  under  the  third  class.  Does  the  general 
rule  of  that  class  apply?  Or  do  the  facts  stated  rank  it  with  the 
exceptions?  Was  the  plaintiff  an  imbecile?  Was  he  incompe- 
tent to  protect  himself?  Was  he  laboring  under  any  disability 
of  mind  or  body?  Was  he  unable  to  read?  Was  he  in  a  situa- 
tion where  he  could  not  have  been  fully  advised  by  due  diligence 
as  to  the  contents  of  the  paper?  Was  there  any  concealment,  or 
circumstances  of  surprise?  Could  not  reasonable  and  proper 
prudence  have  guarded  him  against  the  mistake  ?  Do  the  facts 
stated  in  the  complaint  taken  as  true  entitle  him  to  invoke  the 
benefit  of  any  or  all  of  these  pleas  ?  If  not,  in  the  language  of 
Chancellor  Dargan,  supra,  "he  has  no  right  to  call  upon  the 
courts  to  protect  him,"  because,  upon  his  own  showing,  he  has 
no  cause  of  action  for  reformation.  We  do  not  find  any  fact  stated 
in  the  complaint  from  which  it  may  be  inferred  that  he  was 
excusably  mistaken  as  to  the  contents  of  the  paper  which  he  so 
solemnly  executed  under  seal  and  in  the  presence  of  two  wit- 
nesses, and  upon  which  the  court,  in  the  exercise  of  equity  juris- 
diction, can  seize  and  afford  him  relief.  If  the  plaintiff  was 
really  ignorant  of  the  contents  of  the  paper,  it  was  an  ignorance 
under  circumstances  which  even  the  most  careless  might  have 
avoided.  He  had  nothing  to  do  but  simply  to  read  it.  This  he 
had  full  opportunity  to  do,  and  if  he  failed  to  embrace  said  oppor- 
tunity, he  has  no  one  to  blame  but  himself. 

The  case  presents  itself  in  this  attitude:  the  plaintiff  has 
signed  a  paper  in  which  he  has  for  a  consideration  released  cer- 
tain rights  and  made  a  certain  covenant.     The  paper  has  all  the 
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incidents  of  a  solemn  and  deliberate  execution.  It  is  under  seal 
and  was  executed  in  the  presence  of  two  witnesses,  who  attested 
the  same.  He  now  comes  into  court  and  says  that  he  was  igno- 
rant of  the  fact  that  the  release  and  the  covenant  were  embraced, 
and  the  only  reason  he  gives  for  this  ignorance  is  that  he  had 
some  time  before  this  execution  signed  a  previous  paper  as  to  the 
same  matter  in  which  the  release  and  covenant  were  not  embraced, 
and  he  supposed  therefore  that  this  second  paper  was  the  same  as 
the  first.  If  he  thought  the  second  was  the  same  as  the  first, 
where  was  the  necessity  of  the  second  paper?  We  have  no 
reason  to  doubt  but  that  the  plaintiff  is  truthful  in  his  statements. 
In  fact,  the  effect  of  the  demurrer  is  to  admit  them,  and  the  case 
in  that  aspect  may  be  a  hard  one.  But  we  cannot  adjust  matters 
according  to  the  hardships  arising  in  individual  cases.  An 
attempt  to  administer  law  or  equity  by  such  a  principle  would 
produce  infinite  confusion,  uncertain ty,  and  injustice,  far  beyond 
any  compensation  that  might  result  from  the  relief  afforded  in  a 
special  case.  The  law  is  built  up  upon  general  principles,  and 
the  wisdom  of  the  past  has  determined  that  it  is  much  the  safest 
to  adhere  to  them  as  producing  the  greatest  good  to  the  greatest 
number,  rather  than  undertake  to  relieve  a  present  hardship  in 
special  cases.  If  this  plaintiff  is  entitled  to  relief  under  the 
circumstances  claimed,  we  do  not  see  why  any  contract  should 
ever  be  regarded  as  absolutely  binding. 

It  should  be  observed  further  that  the  plaintiff  does  not  ask 
that  the  paper  should  be  entirely  cancelled  and  the  original  status 
restored.  He  has  received  the  consideration  and  has  enjoyed  it 
for  years,  but  he  makes  no  offer  to  return  it.  His  purpose  is  to 
strike  from  the  paper  the  part  to  which  he  objects  and  then  allow 
it  to  remain  as  a  settlement  of  the  previous  suit.  The  right  of 
action  which  he  claims  is  not  cancellation,  with  restoration  of 
original  status,  but  reformation  and  the  establishment  of  a  differ- 
ent contract  from  that  which  appears  in  the  paper.  Here  are 
two  distinct  causes  of  action  presented,  and  requiring  a  different 
state  of  facts.  A  paper  may  be  reformed  when  the  mutual  under- 
standing of  the  parties  requires  it,  without  entire  cancellation 
and  without  restoration  of  the  original  status,  but  an  entire  can- 
cellation only  takes  place  when  no  valid  contract  has  been  made, 
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and  the  parties  are  to  be  put  back  as  they  stood  at  the  beginning. 
These  are  different  rights,  and  their  invasion  gives  rise  to  differ- 
ent causes  of  action,  requiring  in  the  complaint  a  statement  of 
facts  suited  to  each. 

The  plaintiff  here  does  not  demand  a  cancellation  in  express 
terms ;  whether  he  intended  to  do  so,  under  the  general  prayer 
for  such  further  and  other  relief  as  may  be  proper,  we  do  not 
know.  If  he  did,  however,  then  we  say,  that  the  facts  stated  in 
the  complaint  do  not  constitute  a  cause  of  action  in  that  respect, 
especially  as  he  makes  no  offer  or  tender  to  restore  the  original 
status. 

The  second  question  in  the  case  grows  out  of  the  order  grant- 
ing plaintiff  leave  to  amend  his  complaint.  Under  the  former 
practice,  demurrers  were  of  two  kinds,  general  and  special.  The 
first  went  to  the  substance  and  the  latter  to  the  form.  Upon  a 
judgment  on  the  first,  amendments  were  not  allowed;  upon  the 
latter,  however,  they  were  generally  permitted — the  distinction 
being  the  fact  that  the  one  was  founded  on  substance,  showing 
the  absence  of  a  cause  of  action,  which  was  fatal,  and  the  other 
on  a  mere  matter  of  form,  which  could  be  remedied.  In  Fraser 
v.  LegarS,  Bait  JEq.,  389,  it  was  held  that  where  demurrer  for 
want  of  parties  is  sustained,  leave  may  be  granted  to  amend  so  as 
to  make  necessary  parties.  In  Mobley  v.  Mobley%  7  Rich.,  431, 
it  was  held,  that  before  judgment  rendered  on  general  demurrer, 
leave  to  amend  may  be  granted.  See  also  Macfarland  v.  Dean^ 
Cheves,  64,  as  to  special  demurrer.  But  after  judgment  on  gen- 
eral demurrer,  a  motion  to  amend  could  not  be  allowed.  Chalk 
v.  McAlily,  10  Rich.,  92.  On  general  demurrer  to  a  declara- 
tion, the  court  has  no  power  to  permit  the  plaintiff  to  amend. 
Bagley  v.  Johnston,  4  Mich.,  22.  Still  more,  an  order  grant- 
ing leave  to  amend  generally  (as  in  this  case)  without  stating  in 
what  particular,  is  irregular.   Thompson  v.  Malone,  13  Rich.,  252. 

Thus  stood  the  law  under  the  former  practice.  Have  the 
courts  any  greater  power  under  the  reformed  procedure  ?  The 
two  sections  in  the  code  which  have  special  reference  to  amend- 
ments, are  sections  193  and  194.  The  first  more  especially  refers 
to  amendments  by  the  parties  themselves.  This  is  not  a  case  of 
that  kind,  and  therefore  that  section  need  not  be  considered. 
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The  second,  to  wit,  194,  is  the  one  which  expressly  gives  power 
to  the  courts  to  permit  amendments,  and  is  therefore  the  one 
which  we  must  consider.  That  section  provides :  "That  the  court 
may,  before  or  after  judgment,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  amend  any  pleading,  process,  or 
proceeding,  by  adding  or  striking  out  the  name  of  any  party,  or 
by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in 
any  other  respect,  or  by  inserting  other  allegations  material  to 
the  case,  or  when  the  amendment  does  not  change  substantially 
the  claim  or  defence,  by  conforming  the  pleading  or  proceeding 
to  the  facts  proved." 

Has  the  leave  to  amend  here  been  granted  in  accordance  with 
this  section  ?  The  section  authorizes  amendments  either  before 
or  after  judgment.  There  is  no  limit,  therefore,  as  to  the  time 
or  the  stage  of  the  proceeding;  but  this  general  latitude  does  not 
extend  to  the  character  of  the  amendment.  On  the  contrary,  the 
section  specifies  the  character,  and  therefore  the  power  of  the 
court  conferred  therein  only  extends  to  amendments  of  the  char- 
acter thus  specified.  Uzpretsio  unties  est  exclusio  alterius.  The 
name  of  any  party  may  be  added,  stricken  out,  or  corrected,  as 
also  a  mistake  in  other  respects.  Other  allegations  material  to 
the  case  may  be  inserted,  or  when  the  amendment  does  not  change 
substantially  the  claim  or  defence,  the  pleading  or  proceeding 
may  be  conformed  to  the  facts  proved.  And  these  amendments, 
as  we  have  stated,  may  be  allowed  either  before  or  after  judgment. 

Does  it  appear  that  the  leave  granted  here  was  intended  to 
meet  any  one  of  these  specifications  ?  The  leave  in  its  terms  was 
general  and  permits  any  amendment  which  the  plaintiff  may  be 
advised  to  be  necessary.  This,  we  think,  went  beyond  the  intent 
of  the  section  under  consideration.  But  confining  the  leave  to 
the  requirements  of  the  section,  does  it  appear  that  the  complaint 
was  defective  in  any  of  the  particulars  mentioned  as  the  subject 
of  amendment  therein,  and  to  which  the  leave  could  apply? 
Would  any  amendment  to  the  complaint,  by  adding,  striking  out, 
or  correcting  the  name  of  any  party,  be  of  any  service  ?  Is  there 
any  mistake  to  be  corrected  ?  Were  there  any  allegations  mate- 
rial to  the  case  as  made  left  out  ?  Were  there  any  facts  proved, 
to  which  the  pleadings  might  be  made  to  conform  ?     We  must 
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give  a  negative  answer  to  all  of  these  questions.  There  is  cer- 
tainly no  name  to  be  added,  corrected,  or  stricken  out.  Nor  is 
there  any  mistake  to  be  corrected.  Nor  have  any  allegations 
material  to  the  case  as  made  been  omitted. 

The  plaintiff's  case  is  one  for  reformation  of  the  paper,  not  for 
cancellation,  and  he  cannot  now  in  any  event  make  a  new  claim, 
or  state  a  new  cause  of  action.  He  must  stand  or  fall  upon  the 
cause  of  action  with  which  he  started  out,  and  especially  most 
this  be  the  case  when,  as  we  think,  the  judgment  of  the  court 
below  should  have  been  a  dismissal  of  the  complaint.  We  must 
look  at  the  case  in  that  aspect.  Suppose  the  Circuit  judge  had 
sustained  the  demurrer  and  dismissed  the  complaint,  could  he 
then,  after  such  judgment,  have  permitted,  under  the  section 
supra,  an  amendment  by  which  the  case  could  be  restored  with  a 
new  cause  of  action  ?  We  think  not.  This  section  is  intended 
to  perfect  a  proceeding  in  which  the  plaintiff  has  been  successful, 
and  not  when  he  has  lost  the  case.  It  is  intended  to  have  the 
judgment  of  the  court  completed  and  perfected,  and  not  as  the 
means  of  obtaining  a  new  trial  upon  a  new  cause  of  action  after 
the  case  has  been  lost  on  the  cause  upon  which  it  was  instituted. 
We  think  it  was  error  to  allow  this  general  leave  to  amend  under 
the  circumstances  of  the  case. 

This  case  may  be  distinguished  from  the  recent  case  of  Bisehoff 
£  Co.  v.  Blease,  20  S.  (7.,  460,  in  the  fact  that  there  a  material 
allegation  to  the  case  made  was  wanting.  The  plaintiffs  sued  as 
partners,  but  neglected  to  allege  in  terms  a  partnership,  thoufc 
that  fact  was  stated  in  the  title. 

It  is  alleged  in  the  complaint  that  the  defendants  have  violated 
the  agreement.  If  this  be  so,  it  may  afford  an  opportunity  to  the 
plaintiff  to  bring  action  for  such  damages  as  he  may  have  sus- 
tained thereby ;  but  it  is  not  a  fact  which  in  any  way  strengthens 
the  cause  of  action  upon  which  he  relies  in  the  present  case,  and 
which  we  have  held  to  be  insufficient. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  that  the  complaint  below  be  dismissed. 

Mr.  Justice  McIver  concurred  generally,  but  Mr.  Justice 
McGowan  only  in  the  result. 
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HARLEY  v.  WEATHERSBEE. 

A  tenant  indebted  to  his  landlord  for  rent  cannot  claim  a  chattel  exemp- 
tion against  a  distress  warrant  duly  issued  by  the  landlord  to  enforce 
the  payment  of  such  rent — a  distress  warrant  not  being  an  attach- 
ment,  nor  a  mesne  or  final  process  issued  from  any  court. 

Before  Wallace,  J.,  Barnwell,  November,  1883. 

This  was  an  action  of  claim  and  delivery  by  Philippa  H.  Har- 
ley  against  A.  J.  Weathersbee  and  W.  E.  McMichael,  to  recover 
a  piano,  or  its  value  and  damages,  the  piano  having  been  seized 
on  plaintiff's  premises  by  McMichael,  under  a  distress  warrant 
issued  to  him  by  Weathersbee  requiring  a  distress  for  rent  in 
arrears  due  by  Mrs.  Harley. 

Mr.  JBT.  M.  Thompson,  for  appellant, 

Mr.  J.  J.  Brown,  contra,  cited  Const.,  art.  II.,  §  32;  Gen. 
Stat.,  §§  1999,  2000;  4  McOord,  378;  18  S.  C,  454. 

April  26,  1884.     The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.     The  question  involved  in  this 
appeal  is  whether  a  tenant,  indebted  to  his  landlord  for  unpaid 
rent,  can  claim  a  homestead  exemption  in  personal  property 
against  a  distress  warrant  issued  by  the  landlord  to  enforce  the 
payment  of  said  rent.     It  is  admitted  that  the  plaintiff,  though  a 
married  woman,  was  the  tenant  of  the  defendant,  and  at  the  time 
of  the  taking  under  the  distress  warrant  was  indebted  to  defen- 
dant to  the  amount  of  $76  for  rent  in  arrears  for  the  preceding 
six  months.     These  facts  distinguish  this  case  from  the  case  of 
i      Wallace  v.  Johnson,  18  S.  C,  454,  and  therefore  the  principle 
I     applied  there  can  have  no  application  here.     The  Circuit  judge 
held  that  the  plaintiff  was  entitled  to  the  exemption,  and  the 
appeal  brings  up  the  single  question  stated  above. 

The  constitutional  provision  in  reference  to  homesteads,  and 
the  acts  which  have  been  passed  in  accordance  therewith,  embrace 
the  law  under  which  the  right  of  homestead  exists,  and  by  which 
a  claim  for  homestead  is  to  be  determined.     As  has  been  fre- 
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quently  announced  heretofore,  no  new  estate  is  created  by  these 
enactments  in  the  debtor.  On  the  contrary,  his  title  and  interest 
in  the  property  exempted  remains  precisely  as  before  the  exemp- 
tion, and  the  effect  of  the  enactments  is  simply  to  exempt  the 
property  from  certain  modes  of  enforced  sale  by  creditors,  i.  e.y 
from  attachment  or  sale  on  any  mesne  or  final  process  issued 
from  any  court.  This  being  the  only  effect  of  the  homestead 
law,  before  a  debtor  can  successfully  invoke  the  benefit  of  this 
law  he  must  show  that  his  property  is  endangered  by  an  attach- 
ment or  threatened  by  levy  and  sale  on  some  mesne  or  final  pro- 
cess issued  from  a  court.. 

In  the  case  before  the  court  it  is  not  claimed  that  the  property 
of  the  plaintiff  was  threatened  with  levy  and  sale  by  any  mesne 
or  final  process  of  a  court;  it  is  therefore  clear  that  the  plaintiff 
cannot  have  the  benefit  of  that  exemption.  Can  the  term 
"attachment"  afford  the  protection?  The  exact  language  of  the 
constitution  on  the  subject  of  homestead  is  as  follows:  "The 
General  Assembly  shall  enact  such  laws  as  will  exempt  from 
attachment  and  sale  under  any  mesne  or  final  process  issued  from 
any  court,"  &c,  &c.  Art.  II.,  §  32.  It  will  be  observed  that 
this  is  an  entire  sentence,  and  that  both  attachment  and  sale  is 
subject  to  the  limitation  of  the  process  being  issued  by  a  court. 
This  view  is  strengthened  by  the  fact  that  at  the  time  of  the 
adoption  of  the  constitutional  provisions  referred  to  the  right  of 
u  landlord  to  enforce  payment  for  rent  in  arrears  by  a  distress 
warrant  existed.  This  distress  warrant,  as  was  known  too,  was 
not  a  process,  mesne  or  final,  issued  from  a  court,  but  it  is  a  pro- 
ceeding which  the  landlord  issues  by  his  own  act  and  upon  his 
own  responsibility. 

We  must  conclude,  therefore,  that  while  a  distress  warrant  for 
rent  does  not  fall  under  the  inhibition  of  the  constitution  in 
terms,  it  must  have  been  omitted  intentionally,  the  omission  being 
founded  on  a  reason  analogous  to  that  on  account  of  which  the 
purchase  money  of  a  tract  of  land  may  be  enforced  against  the 
land  purchased,  notwithstanding  the  homestead  exemption  as  to 
other  debts.  But  whatever  may  have  been  the  reason,  it  is 
apparent  that  there  is  nothing  in  the  terms  of  the  constitution  or 
in  the  acts  on  this  subject  which  inhibits  a  landlord  from  enforcing 
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his  claim  for  rent  by  the  summary  proceeding  allowed  him  by  the 
act  on  that  subject.  That  act  has  not  been  repealed,  but  is  now 
of  force,  and  the  defendant  should  not  be  deprived  of  his  rights 
thereunder. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed. 


ADICKES  v.   ALLISON  ft  BRATTON. 

1.  A  Circuit  judge  having  by  statute  the  right  to  adjourn  his  court  to  a 
future  day  in  case  "a  dangerous  and  general  disease"  is  prevailing, 
and  an  adjournment  of  a  regular  term  to  a  future  day  having  been 
ordered,  no  inquiry  can  be  made  as  to  whether  the  conditions  existed 
that  authorized  the  exercise  of  this  power ;  and  a  judgment  ren- 
dered at  such  adjourned  term  is  not  void. 

2.  In  a  case  at  law  tried  by  the  Circuit  judge  without  a  jury,  his  find- 
ings of  fact  cannot  be  reviewed  on  appeal. 

3.  The  power  of  attorney  in  this  case  held  to  give  the  attorney  authority 
to  consent  to  a  sale  of  his  principal's  property,  and  to  the  applica- 
tion of  the  proceeds  to  executions  in  a  stated  order ;  and  such  con- 
sent being  given1,  and  by  all  parties  acted  on  for  ten  years,  the  prin- 
cipal is  estopped  from  claiming  a  different  application  by  law  of  such 
proceeds. 

4.  An  action  was  commenced  against  a  partnership,  but  one  of  the 
partners,  being  out  of  the  state,  was  not  served ;  judgment  was  ren- 
dered against  the  partnership  and  the  partner  served.  Several  years 
afterwards,  the  absent  partner  having  returned  to  the  state,  sum- 
mons was  served  upon  him  to  show  cause  why  he  should  not  be 
bound  by  this  judgment,  and  in  his  return  he  pleaded  the  statute  of 
limitations  as  a  defence.  Held,  that  the  claim  not  being  barred 
when  the  action  was  commenced,  the  plea  could  not  be  sustained. 
Code,  i  380. 

5.  The  decision  of  the  Circuit  judge  disposed  of  all  the  issues,  directed 
judgment  for  the  balance  due  on  a  former  judgment  particularly 
stated  in  the  record,  and  ordered  execution  to  issue,  but  referred  it 
to  the  clerk  to  calculate  the  interest  and  ascertain  such  balance.  Held, 
that  it  was  a  final  judgment  and  in  proper  form. 

6.  Such  a  reference  was  a  mere  incident  to  the  enforcement  of  the  judg- 
ment already  rendered,  and  did  not  require  confirmation. 

7.  In  an  action  at  law  tried  by  the  court,  the  decision  of  the  judge  is 
not  the  formal  judgment 
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8.  It  was  error  to  make  the  interest  due  on  the  former  judgment  an 
interest  bearing  sum  from  the  time  the  absent  partner  was  declared 
individually  liable.     The  form  of  judgment  in  such  cases  suggested. 

Before  Kershaw,  J.,  York,  March,  1883. 

The  decision  ofithe  Circuit  judge  was  as  follows: 

The  plaintiff,  H.  F.  Adickes,  in  the  above  stated  case,  obtained 
judgment  therein  on  February  14,  1874,  on  two  promissory  notes 
of  the  defendants,  as  copartners,  for  the  sum  of  $641  and  costs, 
$22.70,  the  principal  of  said  judgment  bearing  interest  from  Feb- 
ruary 11,  1874.  The  summons  in  said  case  was  served  only  on 
James  B.  Allison,  and  the  judgment  was  entered  against  the  firm. 
The  plaintiff  died,  and  Mary  L.  Adickes,  the  executrix  of  his  will, 
having  duly  qualified,  issued  a  summons  against  the  defendant,  J. 
R.  Bratton,  requiring  him  to  show  cause  why  he  should  not  be 
bound  by  said  judgment  in  the  same  manner  as  if  he  had  been 
originally  served  with  summons  in  said  action ;  which  said  sum- 
mons was  served  on  the  defendant  Bratton  in  March,  1882. 

The  said  defendant  answered  the  summons,  and  resisted  its 
demands  on  several  grounds :  1.  He  denied  that  any  such  judg- 
ment was  recovered  by  the  plaintiff.  2.  He  claimed  that  if  any 
such  demand  ever  existed,  it  had  been  paid  and  satisfied  from 
sales  of  his  property.  3.  He  alleged  that  this  proceeding  was 
not  commenced  within  the  time  limited  for  the  commencement  of 
civil  actions  or  proceedings.  These  are  not  literally,  but  substan- 
tially, the  propositions  contained  in  the  answer. 

The  cause  was  heard  upon  testimony  and  the  arguments  of 
counsel.  For  convenience,  the  facts  will  be  grouped  under  the 
several  heads,  and  stated  in  connection  with  the  conclusions  of 
law  upon  each  point  presented.  Under  the  first  head,  the  point 
made  by  the  defendant  is,  that  the  Court  of  Common  Pleas  for 
York  county  was  not  in  session  at  the  time  the  alleged  judgment 
was  rendered,  as  claimed ;  and  hence,  that  the  paper  described  as 
a  judgment  was  not  a  judgment.  The  facts  are  these:  the  time 
fixed  by  the  statutes  for  holding  the  Court  of  Common  Pleas  for 
the  winter  term  of  1874  was  the  Wednesday  after  the  second 
Monday  of  January.  On  the  second  day  of  January,  1874,  the 
presiding  judge  of  that  Circuit  wrote  a  letter  to  the  clerk,  direct- 
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ing  him  after  he  should  have  opened  the  Court  of  General 
Sessions  on  the  second  Monday  of  January,  pursuant  to  law,  to 
adjourn  the  same  to  the  second  Monday  of  February,  1874,  and 
to  open  the  Common  Pleas  and  adjourn  the  same  to  the  Wednes- 
day after  the  second  Monday  in  February,  and  to  make  due  pub- 
lication thereof. 

On  Thursday,  January  8,  the  said  letter,  with  a  proper  head- 
ing, was  published  by  the  clerk  in  the  Yorkville  Enquirer,  and 
the  publication  continued  for  five  issues  of  that  paper,  being  a 
weekly  newspaper  published  at  Yorkville.  Wednesday,  January 
14,  1874,  the  Court  of  Common  Pleas  was  opened  by  the  clerk 
of  York  county,  and  adjourned  to  the  Wednesday  after  the  second 
Monday  in  February  then  next  ensuing,  at  10  o'clock,  a.  m., 
and  such  action  was  entered  upon  the  minutes.  Wednesday,  Feb- 
ruary 11,  1874,  the  court  met  pursuant  to  adjournment,  the  Hon. 
T.  J.  Mackey,  Judge  of  the  6th  Circuit,  presiding:  which  also 
appears  upon  the  minutes.  During  the  term  thus  opened,  on 
February  14,  1874,  the  judgment  above  stated  was  rendered  in 
favor  of  the  plaintiff,  and  duly  entered  under  the  direction  of  the 
court,  by  default  of  defendant  to  answer  or  demur. 

On  February  24,  1874,  ah  order  was  entered,  signed  at  cham- 
bers, made  on  the  motion  of  W.  C.  Beatty,  Esq.,  attorney  for 
plaintiffs  in  the  cases  of  W.  H.  Schieffelin  $  Co.  v.  Allison  $ 
Bratton,  William  McOill  and  Thomas  McGill  v.  same,  and  H. 
F.  Adickes  v.  same,  reciting  that  a  levy  had  been  made  by  vir- 
tue of  the  said  executions  upon  property  of  the  firm,  some  of 
which  was  of  a  perishable  nature,  and  ordering  that  the  said  pro- 
perty be  sold  by  the  sheriff  on  March  13,  next  after  the  date  of 
said  order.  This  order  was  consented  to  in  writing  by  the  defen- 
dant, James  B.  Allison,  and  by  John  T.  Lowry,  who  signed  the 
name  of  J.  R.  Bratton,  per  John  T.  Lowry. 

John  T.  Lowry  was  made  the  attorney  in  fact  of  the  defendant, 
J.  R.  Bratton,  by  letters  duly  executed,  bearing  date  January  18, 
1872.  These  letters  authorized  the  said  attorney  to  do  the 
following  acts  for  his  said  principal:  to  sell,  transfer,  and  deliver 
all  his  personal  property  in  the  county  of  York,  in  said  state;  to 
ask,  demand,  levy,  and  require,  recover,  and  receive  all  moneys, 
debts,  goods,  wares,  merchandise,  effects,  and  things,  due,  owing, 
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payable,  and  belonging  and  coming  unto  the  said  Bratton ;  to  sell 
and  convey  all  his  real  estate  in  said  county,  whenever,  in  his 
discretion,  it  should  become  advisable  to  do  so,  or,  if  the  said 
attorney  should  deem  best,  to  make  a  deed  of  gift  of  the  real 
estate  to  Mrs.  Bratton  fof  life,  with  remainder  to  the  children 
that  he,  said  Bratton,  should  beget  of  her;  to  sign,  execute,  and 
deliver  all  such  deeds  and  conveyances  as  the  said  attorney  should 
deem  fit  and  expedient  for  the  purpose  of  carrying  out  the  powers 
conferred ;  to  use  all  due  means,  course,  and  process  in  law  for 
the  full,  effectual,  and  complete  execution  of  all  the  business 
aforesaid,  and,  in  the  name  of  the  said  Bratton,  to  make  and  exe- 
cute due  acquittance  and  discharge ;  to  appear  for  the  said  prin- 
cipal, and  to  represent  him  before  the  governor,  judges,  justices, 
officers,  and  magistrates  of  the  law*in  any  court  or  courts  of  judi- 
cature, and,  on  his  behalf  to  answer,  defend,  and  reply  to  all 
actions,  causes,  matters,  and  things  whatever  relating  to  the  pre- 
mises.  Also,  to  submit  any  matter  in  dispute,  respecting  the 
premises,  to  arbitration  or  otherwise,  &c,  &c. ;  and  generally  to 
say,  do,  act,  transact,  determine,  accomplish,  and  finish  all  mat- 
ters and  things  whatsoever  relating  to  the  premises,  as  fully  as 
he,  the  said  Bratton,  ought  or  might  personally  do  if  present, 
although  the  matter  should  require  more  special  authority  than 
therein  comprised ;  he,  the  said  Bratton,  ratifying,  allowing,  and 
holding  firm  and  valid  whatsoever  his  said  attorney  should  law- 
fully do,  or  cause  to  be  done,  in  and  about  the  premises,  &c. 

The  firm  of  Allison  &  Bratton  was  dissolved  June  3,  1872, 
and  due  notice  thereof  given  in  the  newspapers.  By  the  said 
notice,  all  demands  against  the  firm  were  required  to  be  present- 
ed for  payment  to  Dr.  J.  B.  Allison  or  John  T.  Lowry,  the  lat- 
ter of  whom  (it  stated)  "was  legally  authorized  te  represent  Dr. 
J.  R.  Bratton  in  all  settlements."  This  notice  was  signed  by  J. 
R.  Bratton  and  J.  B.  Allison. 

From  the  time  of  its  rendition,  the  said  judgment  was  regarded 
and  acted  upon  by  all  parties  as  good  and  valid  and  of  force, 
without  any  question  until  these  present  proceedings  were  insti- 
tuted. Sales  were  made  by  the  sheriff  by  virtue  of  the  levy 
recited  in  the  above-mentioned  order ;  and  moneys  derived  from 
other  sales  made  by  the  sheriff,  under  executions  in  his  office, 
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have  been  applied  to  this  execution;  and  the  judgment  was  relied 
on  as  a  subsisting  judgment,  having  a  lien  to  sustain  a  sale  of 
land,  in  the  case  of  Adickes  v.  Loivry,  12  S.  C.%  107,  to  the 
printed  briefe  of  which  the  court  has  been  referred,  by  consent  of 
counsel,  for  some  of  the  facts  in  this  case.  Upon  this  point  I  con- 
clude, as  matter  of  law,  that  for  the  purpose  of  this  decision,  the 
said  judgment  is  sufficient  to  constitute  a  basis  for  this  proceed- 
ing. 

The  next  point  to  be  considered  is,  as  to  whether  the  said  judg- 
ment has  been  paid  or  satisfied.  The  following  judgments  were 
proven  by  the  production  of  the  judgment  rolls : 

a.  Hugh  Galloway  v.  J.  R.  Bratton,  entered  and  execution 
issued  thereon  January  15,  1871,  for  $100.60. 

6.  Schieffelin  &  Co.  v.  J.  B.  Allison  and  J.  R.  Bratton,  judg- 
ment entered  and  execution  issued  May  22,  1872,  for  $354.36. 

c.  Dowie,  Moise  &  Davis  v.  same,  judgment  entered  and  exe- 
cution issued  July  28,  1873,  for  $194.49. 

d.  L.  M.  Grist  v.  same,  judgment  entered  and  execution  issued 
July  29,  1873,  for  $125.40. 

e.  McGills,  administrators,  v.  same,  judgment  entered  and  exe- 
cution issued  September  30,  1873,  for  $675.05. 

/.  Agnes  B.  Harris  v.  J.  R.  Bratton,  judgment  entered  Feb- 
ruary 11,  1874,  for  $666.95,  and  execution  issued  February  14, 
1874. 

g.  H.  F.  Adickes  v.  James  B.  Allison  and  J.  R.  Bratton, 
judgment  entered  and  execution  issued  February  14,  1874,  for  • 
$663.76. 

Of  these,  the  judgment  of  Agnes  B.  Harris  was  paid  from 
other  sources,  and  need  not  further  be  considered. 

The  following  executions  were  levied  on  land  of  the  defendant, 
J.  R.  Bratton,  at  the  dates  hereinafter  named,  to  wit:  Grist  v. 
Allison  &  Bratton,  September  22,  1873;  Dowie,  Moise  &  Davis 
v.  same,  the  same  day ;  Schieffelin  &  Co.  v.  same,  November  5, 
1873;  McGills  v.  same,  the  same  day.  From  the  recitals  of  the 
consent  order  above  mentioned,  dated  February  24,  1874,  it  is 
in  proof  that  levies  had  been  made  of  the  executions  of  Schieffe- 
lin, McGills,  and  Adickes,  on  the  personal  property  of  the  firm 
of  Allison  &  Bratton,  prior  to  that  date. 
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The  levy  in  the  case  of  Schieffelin  was  the  first  made.  This  exe- 
cution, therefore,  was  entitled  to  the  proceeds  of  the  sale  of  the 
personalty,  if  the  levy  was  valid.  It  was  recognized  by  the  con- 
sent order  aforesaid.  Mr.  Beatty,  the  attorney  for  the  plaintiffs 
in  all  three  executions,  directed  this  application  of  the  proceeds 
to  that  execution,  and  the  sheriff  so  applied  them,  except  the  sum 
of  $25.00  paid  to  the  plaintiff,  H.  F.  Adickes,  for  rent.  The  first 
levy  made  under  this  execution  of  Schieffelin  was  on  land  of 
defendant  Allison,  August  27,  1873. 

So  far  as  any  facts  in  evidence  here  inform  us,  that  execution 
had  lost  its  active  energy  before  that  period,  and  no  valid  levy 
could  then  or  thereafter  be  made  without  renewal,  as  the  law 
then  stood.  (See  case  of  Adickes  v.  Lowry,  supra.)  The  pro- 
ceeds of  the  sales  of  personalty,  therefore,  would  have  been  appli- 
cable to  the  other  two  executions  levied  upon  it,  pro  rata^  except 
for  the  effect  of  the  consent  of  Bratton  to  the  order,  by  his  attor- 
ney, Lowry,  recognizing  the  levy  and  sale  under  the  execution  of 
Schieffelin  and  the  others  therein  named. 

Lowry  was  authorized  to  represent  Bratton  in  all  settlements 
of  the  copartnership  affairs,  as  appears  from  the  published  notice 
of  dissolution  above  mentioned.  As  that  order  and  the  pro- 
ceedings under  it  related  to  the  business  of  the  copartnership, 
and  were  in  effect,  to  the  extent  they  went,  a  settlement  of  the 
copartnership  affairs,  it  was  competent  for  Lowry  to  consent  for 
Bratton  to  the  application  of  the  personalty  as  above  set  forth. 
This  view  is  greatly  strengthened  by  the  acquiescence  of  Bratton 
for  so  many  years.  I  conclude,  therefore,  that  the  judgment  and 
execution  of  plaintiff  herein  are  not  entitled  to  be  considered  as 
affected  by  the  levy  and  sale  of  the  said  personal  property  of  the 
firm,  and  the  applications  of  the  proceeds  to  the  execution  in  favor 
of  Schieffelin  &  Co. 

The  other  payments  made,  which  are  hereinafter  to  be  stated, 
still  leave  a  portion  of  the  debt  of  the  plaintiff  unpaid  and  the 
judgment  unsatisfied.  On  this  point,  it  may  be  proper  to  remark 
that  the  levy  and  sale,  and  the  application  of  the  proceeds  of  the  sale 
of  the  Dennis  tract  of  land  of  the  defendant  Bratton,  can  in  no  wise 
be  treated  as  payment  or  satisfaction  of  plaintiff's  judgment  in 
this  case,  beyond  the  money  paid  to  plaintiff  therefrom,  because 
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the  judgment  and  execution  thereon  could  only  affect  the  joint 
property  of  Allison  &  Bratton  and  the  individual  property  of  the 
defendant  Allison.  The  separate*property  of  Bratton  could  not 
have  been  levied  on  by  virtue  of  the  judgment,  nor  could  the 
sheriff  apply  the  proceeds  of  such  property,  when  sold,  to  such 
judgment  or  execution,  when  it  appeared  from  the  record  that  he 
had  not  been  served  with  process  in  the  case. 

The  next  question  to  be  disposed  of  is  that  of  the  effect  of  the 
statute  of  limitations.  If  that  defence  had  been  set  up  to  the 
action  when  originally  commenced,  it  would  not  have  been  appli- 
cable, because  the  causes  of  action  were  not  then  barred.  If, 
however,  the  action  is  to  be  regarded  as  having  been  commenced 
at  the  date  of  the  service  of  the  present  summons  upon  the 
defendant  Bratton,  the  result  would  be  quite  different. 

As  this  question  is  new  here,  reference  has  been  made  to  deci- 
sions made  elsewhere,  showing  how  it  has  been  dealt  with  by 
the  courts  of  New  York,  from  which  state  we  derive  these  pro- 
visions of  our  code.  The  case  of  Bruen  v.  Bokee,  4  Benio, 
56,  relied  on  by  the  counsel  for  defendant  Bratton,  does  not 
appear  to  me  to  apply  to  the  case  here.  That  was  a  proceeding 
by  action  on  a  joint  judgment  against  a  party  not  served  in  the 
original  action.  Such  was  the  remedy  provided  by  the  statutes 
of  New  York  at  that  time.  The  plea  was  "that  the  cause  of 
action"  upon  which  the  suit  was  brought  "did  not  accrue  at  any 
time  within  six  years  next  before  the  commencement  of  this 
suit."  The  question  presented,  therefore,  was,  did  the  judgment 
prevent  the  running  of  the  statute  of  limitations  ?  Upon  the 
authority  of  Carma  v.  Townsend,  6  Wend.,  206,  it  was  held 
that  the  plea  was  good. 

The  case  of  Berlin  v.  Hall,  48  Barb.,  442,  is  more  to  the 
point.  The  code  in  New  York,  prior  to  1847,  authorized  the 
proceeding  by  summons,  as  here,  and  allowed  the  party  sum- 
moned to  answer,  denying  the  judgment,  or  setting  up  any 
defence  which  may  have  arisen  subsequently ;  and,  in  addition 
thereto,  if  he  be  proceeded  against  according  to  section  375,  he 
may  make  the  same  defence  which  he  might  have  originally  made 
to  the  action.  By  an  amendment  to  this  section,  adopted  in 
1849,  the  following  words  were  added:  "except  the  statute  of 
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limitations.9*  It  was  contended  in  Berlin  v.  Hall  that  the 
proper  construction  of  the  section,  as  amended,  required  that  the 
words  added  should  be  considered  as  transferred  to  the  first  para- 
graph, so  as  to  qualify  that  portion  of  the  section  authorizing  the 
party  to  interpose  defences  arising  subsequently  to  the  judgment. 
The  court  held  otherwise;  and,  arguendo,  remarked  that  the 
code,  by  its  literal  rendering,  precluded  the  defence  of  the  statute 
of  limitations  when  it  arose  before  the  commencement  of  the 
original  action,  but  allowed  it  when  it  arose  subsequently.  If 
this  were  correct,  the  judgment  would  have  the  effect  of*  renew- 
ing the  causes  of  action,  but  leaving  them  subject  to  the  statute 
from  that  time,  as  in  the  case  of  a  new  contract.  It  proceeded 
upon  the  principle  that  the  suffering  of  a  judgment  by  a  joint 
debtor  was  equivalent  to  an  admission  of  the  debt,  which,  under 
the  decisions  there,  as  here,  would  renew  the  debt  against  all  the 
parties  to  the  contract  In  order  to  give  effect  to  the  five  words 
added  to  this  section  of  the  New  York  code  by  the  amendment 
of  1849,  this  construction  was  necessary  and  not  unreasonable. 
Since  the  decision  in  Berlin  v.  Hall  (1867),  these  words  have 
been  stricken  out  by  a  subsequent  amendment,  and  our  code  has 
the  section  as  last  amended.  In  lieu  of  the  words  "except  the 
statute  of  limitations"  we  have  the  following:  "If  the  summons 
were  originally  commenced,  and  such  defence  had  been  then 
interposed."  (See  Code,  §  880,  formerly  396.)  A  party  pro- 
ceeded against,  in  a  case  of  this  character,  is  allowed  to  answer, 
"denying  the  judgment,"  or  "setting  up  any  defence  which  may 
have  arisen  subsequently,"  and  also  any  defence  which  he  might 
have  made  to  the  action,  if  the  summons  had  been  served  on  him 
at  the  time  when  the  same  was  originally  commenced,  and  such 
defence  had  been  then  interposed  to  such  action.  If  the  defence 
of  the  statute  had  been  "then  interposed,"  it  would  not  have 
been  good,  and  under  this  section  no  greater  effect  can  be  given 
to  it  now  when  it  is  a  defence  which  has  arisen  since  the  judg- 
ment and  sufficient  time  has  elapsed  to  make  it  a  good  plea.  The 
language  employed  by  the  court  in  Berlin  v.  Hall  is  applicable 
to  this  case:  "It  had  long  been  held  that  a  payment  or  a  promise, 
by  one  member  of  a  firm  revived  the  debt  and  barred  the  statute, 
although  the  firm  had  been  long  dissolved  at  the  time  of  the  pay- 
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merit  or  promise.  *  *  *  The  amendment  gives  the  same  effect 
to  a  judgment,  which  is  in  effect  a  confession  of  the  debt  by 
record  evidence.* '  The  language  of  our  code  as  effectually  ex- 
cludes the  plea  of  the  statute  as  the  express  exception  inserted 
by  the  amendment  of  1849,  and  the  effect  is  the  same  as  that 
given  to  the  exception  by  the  decision  in  Berlin  v.  Hall. 

The  summons  against  the  defendant  Bratton  was  served 
March,  1882.  The  judgment  against  Allison  &  Bratton  was 
entered  February  14,  1874.  The  defendant,  J.  R.  Bratton,  left 
the  state  October  15,  1871.  He  returned  in  June,  1872,  re- 
mained one  month,  and  again  left  the  state,  and  did  not  return 
until  November  19,  1878.  Regarding  the  entry  of  judgment  as 
a  new  starting  point  for  the  statute,  and  deducting  the  period  of 
Dr.  Bratton's  absence,  the  bar  of  the  statute  was  not  complete 
when  the  present  summons  was  served.  Hence  the  statute  of 
limitations  is  not  a  valid  defence. 

Another  and  simpler  answer  to  the  statute  is  that  it  is  not  a 
new  action,  but  the  service  of  a  summons  upon  a  joint  debtor  to 
show  cause  why  he  should  not  be  bound  by  a  previous  judgment 
recovered  against  his  co-contractor  in  an  action  commenced  before 
the  bar  of  the  statute  was  complete.  For  the  purposes  of  the 
statute,  the  action  was  commenced,  as  to  Bratton,  when  the  sum- 
mons was  served  upon  his  co-defendant,  Allison.  Code,  §  120. 
The  action  was  not  barred  then,  and  that  is  the  time  to  which 
reference  must  be  had.     The  statute  does  not  run  pendente  lite. 

It  has  been  supposed  that  the  execution  of  plaintiff  should  be 
credited  with  the  amount  derived  from  the  sales  of  personal 
property  under  the  order  dated  February  24,  1 874.  I  arrive  at 
a  different  conclusion.  The  application  of  that  money  to  the 
execution  of  Schieffelin  &  Co.,  though  improper,  was  virtually 
assented  to  by  Lowry,  as  the  attorney  of  Bratton,  acting  within 
the  scope  of  his  authority,  and  was  in  like  manner  approved  by 
the  long  acquiescence  of  Dr.  Bratton  without  complaint.  Plain- 
tiff, without  any  fault  on  his  part,  and  without  prospect  of  recov- 
ery, would  suffer  the  loss  if  that  application  of  the  money  were 
now  set  aside. 

The  defendant  Bratton,  by  his  attorney,  recognized  the  levy 
of  the  execution  of  Schieffelin  &  Co.     That  levy  was  the  first 
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made  upon  the  goods  in  question,  and,  if  a  levy  at  all,  consti- 
tuted the  first  lien  on  them.  That  lien  having  been  recognized 
by  the  other  parties  interested,  and  having  been  acted  on  by  the 
sheriff,  without  notice  of  dissent  or  complaint  until  after  a  lapse 
of  six  years,  when  the  sheriff,  if  he  were  held  liable  for  the  same, 
could  no  longer  protect  himself  by  a  recovery  of  the  money  from 
the  party  to  whom  it  was  paid,  and  the  plaintiff  himself  would 
be  without  remedy,  the  defendant  Bratton  and  all  the  other 
parties  so  consenting  and  acquiescing,  are  equitably  estopped 
from  asserting  that  the  said  application  was  not  correct.  Doe  v. 
Oliver,  2  Sm.  Lead.  (7a*.,  562 ;  Bollman  v.  Bollmany  6  8.  (7.,  46. 
It  is  therefore  ordered  and  adjudged  that  the  said  plaintiff, 
Mary  L.  Adickes,  executrix  of  H.  F.  Adickes,  deceased,  have 
judgment  against  the  defendant,  J.  R.  Bratton,  for  the  amount 
of  the  aforesaid  judgment  recovered  by  the  said  H.  F.  Adickes 
against  the  said  Allison  &  Bratton,  for  the  amount  of  said  judg- 
ment and  interest  thereon  now  remaining  due  and  unpaid;  that 
it  be  referred  to  the  clerk  of  this  court  to  compute  the  amount  so 
due  and  unpaid,  in  accordance  with  the  principles  herein  de- 
clared; and  that  the  plaintiff  have  judgment  for  the  same, 
together  with  the  costs  of  these  proceedings,  to  be  adjusted  by 
the  clerk,  and  that  plaintiff  have  execution  therefor. 

From  this  decision,  J.  R.  Bratton  appealed  on  the  following 
exceptions : 

1.  Because  of  error  in  holding  that  the  Court  of  Common 
Pleas  for  York  was  legally  holden  on  February  14,  1874,  and 
the  judgment  then  rendered  in  favor  of  H.  F.  Adickes  against 
Allison  &  Bratton  was  a  valid  judgment. 

2.  Because  of  error  in  holding  that  said  judgment,  if  properly 
rendered,  had  not  been  satisfied,  in  whole  or  in  part,  by  the 
sales  of  personal  property,  levied  under  the  execution  thereon  in 
March,  1874. 

3.  Because  of  error  in  holding  that  the  dormant  execution  of 
Schieffelin  &  Co.  against  said  firm  was  entitled  to  be  paid  out  of 
the  proceeds  of  sales  of  personal  property,  by  reason  of  a  con- 
sent order  for  said  sale,  in  preference  to  valid  existing  executions 
of  active  energy. 
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4.  Because  of  error  in  holding  that  a  consent  to  sell,  made  on 
February  24,  1874,  could  give  validity  and  priority  to  a  void 
levy  alleged  to  have  been  previously  made  under  a  dormant  exe- 
cution. 

5.  Because  of  error  in  admitting  oral  evidence  of  a  levy  under 
a  dormant  execution,  when  such  execution,  on  being  produced, 
contained  no  evidence  of  such  levy.  • 

6.  Because  of  error  in  holding  that  J.  T.  Lowry  had  author- 
ity, as  attorney  in  fact,  to  consent  to  a  renewal  of  an  execution 
against  the  firm  of  Allison  &  Bratton  under  the  power  produced, 
which  limited  his  authority  to  the  individual  concerns  of  J.  R. 
Bratton. 

7.  Because  of  error  in  holding  in  effect  that  a  consent  to 
renew  a  dormant  execution  gives  it  vitality,  without  taking  out 
new  process  from  the  court. 

8.  Because  of  error  in  holding  that  the  defendant  Bratton 
had  acquiesced  in  the  illegal  application  of  moneys  to  a  judg- 
ment not  of  force  against  him,  and  while  he  was  absent  from  the 
state. 

9.  Because  of  error  in  not  holding  that  the  statute  of  limita- 
tions could  be  interposed  as  a  bar  to  plaintiff's  claim. 

10.  Because  the  judgment  rendered  against  the  defendant  is  a 
nullity,  inasmuch  as  it  fails  to  specify  any  sum  whatever  to  be 
inserted  therein. 

Messrs.  Hart  $  Hart  and  Giles  J.  Patterson,  for  appellant, 
cited  15  Stat,  825,  456;  Const,  art.  IV.,  §  16;  3  S.  <?.,  567; 
7  Id.,  374;  Gen.  Stat  of  1872,  ch.  XXII,  §  20;  Freem.  Judg., 
§  121;  20  ^4r*.,  77;  1  Bail,  142;  2  McMull,  156;  Dudley, 
46;  19  S.  C,  461;  2  Bail,  361,  413;  Code  (1870),  §§  306-316; 
3  Hill,  283,  292;  8  McCord,  560;  13  S.  C,  120;  5  Id.,  58. 

Mr.  C.  E.  Spencer,  contra. 

April  26,  1884.     The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.    [Omitting  the  statement  of  facts, 
which  is  fully  given  in  the  Circuit  decision.]   Exception  1  makes 
die  point  that  the  original  judgment  of  H.  F.  Adickes  against 
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Allison  &  Bratton  was  illegal  and  void,  for  the  reason  that  the 
court  which  rendered  it  did  not  have  jurisdiction  to  do  so.  [Here 
follows  a  statement  of  the  facts  as  given  in  the  Circuit  decision, 
ante,  p.  246.]  Pid  the  court  have  jurisdiction  to  render  the 
judgment  at  the  time  it  was  rendered?  "The  power  to  hear  and 
determine  a  cause  is  jurisdiction ;  it  is  coram  judice  whenever  a 
case  is^presented  which  brings  this  power  into  action ;  but  before 
this  power  can  be  affirmed  to  exist,  it  must  be  made  to  appear 
that  the  law  has  given  the  tribunal  capacity  to  entertain  the  com- 
plaint against  the  person  or  thing  sought  to  be  charged  or 
affected.,,  Freem.  Judg.,  §  118.  There  is  no  doubt  here  as  to 
the  subject  matter  and  the  parties  being  within  the  jurisdiction 
of  the  court  or  as  to  the  alleged  judgment  having  been  rendered 
according  to  the  usual  practice  in  such  cases.  -But  the  technical 
objection  is  raised  that  its  date  shows  that  it  must  have  been  ren- 
dered when  the  tribunal  which  undertook  to  do  so  was  not  in 
judicial  harness  or  possessed  of  that  peculiar  virtue  known  as 
judicial  power. 

The  Court  of  Common  Pleas  is  a  court  of  general  jurisdiction, 
and  the  records  of  such  courts  are  absolute  verities,  not  to  be 
impugned  by  averment  or  proof  to  the  contrary.  In  a  collateral 
proceeding,  nothing  shall  be  intended  to  be  out  of  the  jurisdic- 
tion of  a  superior  court  but  that  which  expressly  appears  to  be 
so.  Freem.  Judg.,  §  124.  But  it  is  said  that  the  record  itself 
here  shows  that  the  alleged  judgment  was  rendered  on  February 
14,  1874,  which  the  statute  shows  was  a  time  not  within  the 
regular  term  for  York  county.  That  is  true;  but  the  same 
record  shows  that  the  Circuit  judge  directed  the  court  to  be 
adjourned  to  another  day,  which  he  had  the  power  to  do  under 
section  30  of  the  code  of  procedure  (1870),  which  provided  that 
"the  judge  of  the  Circuit  Court  shall  have  power  to  direct  any 
Circuit  Court  in  his  Circuit  to  be  adjourned  over  to  a  future  day 
designated  in  a  written  order  to  the  clerk  of  said  court,  when- 
ever there  is  a  dangerous  and  general  disease  at  the  place  where 
such  court  is  usually  holden."  The  judge  of  the  Circuit  Court 
in  this  instance  exercised  that  power,  and  no  inquiry  is  admis- 
sible as  to  whether  there  was  or  was  not  "a  dangerous  and  gen- 
eral disease"  at  Yorkville  at  the  time  fixed  for  the  regular  term  of 


Digitized  by 


Google 


Adickes  v.  Allison  &  Bratton.  257 

Rep.]  November  Term,  1883. 

the  court.  It  was  in  the  province  of  the  judge  to  determine  that 
matter  for  himself,  and  we  are  not  at  liberty  to  assume  that  he 
decided  it  wrong.  Even  if  in  that  regard  he  committed  error  in 
fact,  we  do  not  see  that  it  should  follow  that  a  judgment  regu- 
larly entered  at  the  adjourned  term  would  for  that  reason  neces- 
sarily be  void  in  the  absolute  sense.  See  Freem.  Judg.,  §  122, 
and  notes. 

Exceptions  from  2  to  8,  inclusive,  complain  of  the  decision  of 
the  Circuit  judge  adverse  to  the  plea  of  payment.  That  was  a 
question  of  fact,  and  this  being  a  proceeding  at  law,  this  court  has 
no  right  to  review  the  evidence  upon  that  subject.  The  decision  of 
the  Circuit  Court  must  stand  as  the  special  verdict  of  a  jury.  It  is 
alleged,  however,  that  there  was  involved  in  the  finding  an  error 
of  law  in  this  that  the  Circuit  judge  held  in  effect  that  consent 
to  renew  a  dormant  execution  gave  it  vitality  without  taking  out 
new  process  by  the  court,  and  that  J.  T.  Lowry,  as  attorney  for 
Bratton,  had  the  authority  to  consent  to  the  renewal  of  an  exe- 
cution against  the  firm  of  Allison  &  Bratton  under  his  power, 
which  limited  his  authority  to  the  individual  concerns  of  Brat- 
ton. In  very  general  terms  the  facts  are  that  certain  personal 
property,  perishable  in  its  nature,  drugs,  &c,  had  been  levied 
by  the  sheriff"  under  the  executions  of  Schieffelin  &  Co.,  McGill's 
administrators,  and  the  aforesaid  execution  of  H.  F.  Adickes; 
and  on  February  24,  1874,  John  T.  Lowry,  the  agent  of  John 
K.  Bratton,  consented  to  an  order,  setting  out  all  these  execu- 
tions according  to  their  dates,  reciting  the  levy  and  directing 
sale  of  said  articles  so  levied;  which  sale  was  made  and  the  pro- 
ceeds applied  to  the  execution  of  Schieffelin  &  Co.,  which  was 
the  oldest,  and,  as  stated,  had  been  first  levied. 

Under  these  circumstances,  it  was  urged  for  the  defendant 
Bratton,  that  the  execution  of  the  plaintiff  Adickes  (though 
junior  in  date)  should  have  been  credited  with  the  amount  of 
said  sales,  and,  that  not  having  been  done  by  the  sheriff,  the  said 
judgment  to  that  extent  must  be  regarded  as  ipso  facto  paid. 
We  think  that  in  this  objection  the  precise  point  ruled  by  the 
judge  is  overlooked.  Hfc  did  not  hold  that  the  consent  to  the 
sale  in  the  terms  of  the  order  directing  it,  was  intended  or  had 
the  effect,  without  new  process,  actually  to  renew  the  execution  of 
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Schieffelin  &  Co.,  to  which  the  money  was  applied.  But  as  we 
understand  it,  he  held,  first,  that  the  very  general  and  comprehen- 
sive terms  of  the  power  of  attorney  to  Lowry,  authorized  him  to 
consent  to  the  sale,  which  under  the  circumstances  was  a  virtual 
consent  to  the  application  of  the  proceeds  as  made ;  and  second, 
that  after  such  consent  had  been  given  and  acted  on  by  all  par- 
ties, it  estopped  Bratton  himself  from  afterwards  objecting  to  it, 
precisely  as  if  he  in  person  had  given  that  consent.  Taking  this 
view  of  the  rulings  of  the  Circuit  judge,  we  cannot  say  that  he 
committed  error  of  law,  either  as  to  the  right  of  Lowry  under 
the  power  of  attorney  from  Bratton  to  give  his  consent  to  the 
sale,  or  as  to  the  effect  of  that  consent  so  given  and  acquiesced 
in  by  all  parties  since  1874 — ten  years  ago. 

Exception  9  objects  that  the  Circuit  judge  committed  error  in 
not  holding  that  the  statute  of  limitations  could  be  interposed  as 
a  bar.  Upon  this  subject  the  decision  of  the  Circuit  judge  is  so 
full  and  clear  that  we  can  add  nothing  to  it.  Section  380  of  the 
revised  code  (1882)  provides  in  such  case  as  this  as  follows: 
"Upon  such  summons  any  party  summoned  may  answer  within 
the  time  specified  therein,  denying  the  judgment,  or  setting  up 
any  defence  thereto,  which  may  have  arisen  subsequently  to  such 
judgment,  and  in  addition  thereto,  if  the  party  be  proceeded 
against  according  to  section*  377,  he  may  make  any  defence  which 
he  might  have  made  in  the  action  if  the  summons  had  been  served 
on  him  at  the  time  when  the  same  was  originally  commenced, 
and  such  defence  had  been  then  interposed  to  such  action."  If 
the  defence  of  the  statute  "had  been  then  interposed,"  it  would 
not  have  been  good,  and  under  this  section  no  greater  effect  can 
be  given  to  it  now,  when  it  is  a  defence  which  has  arisen  since 
the  judgment,  and  sufficient  time  has  not  elapfeed  to  make  it  a 
good  plea.  We  concur  with  the  Circuit  judge  in  his  interpreta- 
tion of  this  section  of  the  code. 

The  last  exception  is :  "Because  the  judgment  rendered  against 
the  defendant  is  a  nullity,  inasmuch  as  it  fails  to  specify  any  sum 
whatever  to  be  inserted  therein."  A  judgment  is  registration  of 
what  the  court  decides.  In  order  to  authorize  an  execution,  its 
first  requisite  is  that  it  must  be  final.  Section  266  of  our  code 
defines  a  judgment  to  be  "the  final  determination  of  the  rights  of 
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the  parties  in  the  action/'  And  in  reference  to  what  is  such  a 
final  determination,  Mr.  Freeman,  at  section  12  of  his  work  on 
judgments,  says:  "Any  judgment  or  decree,  leaving  some  fur- 
ther act  to  be  done  by  the  court  before  the  rights  of  the  parties 
are  determined,  is  interlocutory ;  but  if  it  so  completely  fixes 
the  rights  of  the  parties  that  the  court  has  nothing  further  to  do 
in  the  action,  then  it  is  final.' '  See  Ex  'parte  Farrars,  13  S.  <?., 
258.  Taking  this  as  the  test,  it  seems  to  us  that  the  decision  of 
Judgg  Kershaw  was  a  final  judgment.  It  disposed  of  every  issue 
in  the  case,  directed  judgment  for  the  amount  remaining  unpaid 
upon  the  first  judgment  of  H.  F.  Adickes  against  Allison  & 
Bratton,  and  ordered  execution  to  issue.  Nothing  else  was  left 
for  the  Court  to  do. 

But  it  is  suggested  that,  although  the  whole  case  was  decided, 
the  decision  was  not  sufficiently  definite,  inasmuch  as  it  failed  to 
name  the  precise  amount  in  dollars  and  cents.  The  objection 
really  goes  to  the  form  rather  than  the  substance.  The  decision 
did  give  judgment  for  a  particular  amount,  to  wit,  the  balance 
due  on  a  record  of  the  court,  which  in  the  summons  was  set  out 
particularly.  Nothing  was  lacking  but  a  calculation  of  the  inter- 
est, which  was  not  necessary ;  but  if  so,  being  a  mere  clerical 
matter,  it  was  referred  to  the  officer  of  the  court,  whose  duty  it 
was  to  enter  the  formal  judgment  of  the  court.  It  is  a  proper 
case  for  the  application  of  the  maxim:  Id%certum  est  quid  cer- 
tum  reddi  potest. 

We  agree  that  there  is  no  longer  a .  provision  of  the  code  de- 
claring that  the  decision  of  a  referee  upon  the  issues  submitted 
"shall  stand  as  the  judgment  of  the  court."  But  this  was  not  a 
reference  of  issues,  as  to  which  confirmation  was  necessary.  On 
the  contrary,  it  was  a  mere  incident  to  the  enforcement  of  the 
judgment  already  rendered;  somewhat  like  the  taxation  of  costs, 
or  a  reference  to  the  clerk  in  our  old  practice  under  the  act  of 
1809,  to  ascertain  the  precise  amount  due  after  order  for  judg- 
ment by  default  upon  a  liquidated  demand,  which  could  be  done 
by  a  mere  inspection  of  the  paper.  In  an  action  at  law  tried  by 
the  court,  we  do  not  understand  that  the  decision  is  the  formal 
judgment  in  the  case  under  the  seal  of  the  court.     It  is  required 
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to  be  filed  and  "judgment  upon  the  decision  shall  be  entered 
accordingly." 

We  do  not  think  the  decision  of  the  Circuit  judge  was  fatally 
defective  for  want  of  particularity  in  stating  the  amount  adjudged 
to  the  plaintiff;  but  we  think  it  was  error  to  add  the  interest  to 
the  principal,  and  thus  make  the  interest,  at  the  time  the  absent 
partner,  Bratton,  was  declared  liable,  an  interest  bearing  amount. 
Section  377  of  the  code  declares  that  the  partner  not  served  in  the 
first  instance,  but  summoned  afterwards,  "shall  be  bound  by  the 
(first)  judgment  in  the  same  manner  as  if  he  had  been  originally 
summoned."  As  this  is  the  first  case  which  has  reached  us,  under 
sections  377  and  378  of  the  code,  we  think  it  may  be  well  to  set- 
tle the  practice;  and  in  order  to  avoid  the  necessity  of  entering 
two  judgments  upon  one  joint  cause  of  action,  that  the  judgment 
against  the  partner  not  served  in  the  first  instance,  should  run 
somewhat  in  this  form:  The  judgment  herein  of  H.  F.  Adickes, 
having  been  recovered  against  the  partnership  of  Allison  &  Brat- 
ton and  also  against  James  B.  Allison,  who  alone  was  served 
with  process,  and  the  other  partner,  J.  R.  Bratton,  now  having 
been  served  and  heard,  it  is  adjudged,  that  the  said  Bratton  be 
bound  by  the  aforesaid  judgment  against  the  partnership  of  Alli- 
son &  Bratton  from  this  date;  and  it  is  further  ordered  that  the 
plaintiff  have  leave  to  enter  execution  on  said  judgment  against 
the  said  Bratton  personally. 

Taking  the  view  that  under  the  code  the  defendant  Bratton 
was  simply  adjudged  "to  be  bound  by  the  first  judgment  against 
Allison  &  Bratton,"  there  should  have  been  no  addition  of  inter- 
est to  the  amount  due  at  the  time  of  the  second  judgment.  Brat- 
ton was  liable,  but  the  order  for  the  execution  to  issue  should 
have  been  for  the  balance  of  the  first  judgment,  viz. :  $511.58, 
with  interest  from  April  3,  1877,  until  paid. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  so  modified  as  to  conform  to  the  conclusions  herein 
announced,  and  that  in  all  other  respects  it  be  affirmed. 
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Mcpherson  v.  mcpiierson. 

1.  This  court  will  not  consider  alleged  refusals  to  charge  when  the 
requests  and  refusals  so  to  charge  nowhere  appear  in  the  "Case," 
but  only  in  the  exceptions. 

2.  At  a  sheriff '8  sale  an  attorney  gave  notice  that  the  land  was  claimed 
by  his  client,  a  third  person,  saying  he  held  in  his  hands  two  deeds 
for  this  land.  On  being  asked  by^  A  permission  to  see  them,  he 
refused,  saying,  "They  are  on  record."  A  then  purchased  the  land. 
As  recorded,  one  of  these  deeds  was  without  seal,  but  the  original 
was  sealed.  Held,  that  A  was  not  remitted  by  the  attorney  to  the 
record  as  a  substitute  for  the  actual  notice  given,  and  was  therefore 
not  a  purchaser  without  notice.    McIvbr,  A.  J.,  concurring  in  result. 

3.  A  party,  indebted  to  several  persons,  conveyed  a  tract  of  land  to  his 
sister,  in  payment  of  two  notes  given  for  gold  borrowed  several 
years  before,  and  at  the  date  of  his  deed  barred  by  the  statute  of 
limitations.  Held,  that  adding  to  the  notes  the  premium  on  gold  at 
the  time  they  fell  due,  and  paying  the  notes  when  barred,  were  not 
badges  of  fraud. 

4.  In  charging  the  jury  that  a  consideration,  a*  to  the  adequacy  of 
which  persons  may  differ,  will  not  avoid  a  deed  on  the  ground  of 
inadequacy,  but  that  it  must  be  a  grossly  inadequate  consideration 
to  be  a  badge  of  fraud,  the  Circuit  judge*committed  no  error. 

5.  .When  an  insolvent  brother  had  conveyed  his  home  place  to  his  sister, 
in  payment  of  an  antecedent  debt,  and  a  few  days  afterwards  the 
sister  reconveyed  to  a  trusteo  in  trust  for  the  wife  and  children  of 
such  brother,  who  continued  to  occupy  the  place,  the  judge  charged 
that,  if  the  deed  to  the  sister  was  made  without  agreement  for  the 
reconveyance,  and  was  not  induced  by  her  promise  to  reconvey,  but 
was  really  in  satisfaction  of  the  debt,  the  deed  would  not  be  avoided, 
even  though  the  brother  expected  that  his  wife  and  children  would 
receive  some  donation  from  his  sister.  Held,  that  in  this  there  was 
no  error. 

6.  If  after  such  reconveyance  the  brother  remained  in  possession  by 
permission  of  the  trustee,  managing  the  property  as  agent  for  his 
wife  and  children,  his  possession  was  the  possession  of  the  wife  and 
children,  and  would  not  avoid  the  deed. 

7.  In  charging  a  jury,  the  judge  may  arrange  and  classify  the  testi- 
mony, and  in  doing  so,  much  must  be  left  to  his  discretion.  It  can- 
not be  declared  error  of  law  that  the  judge,  in  the  opinion  of  coun- 
sel, stated  the  facts  on  one  side  with  more  fulness,  clearness,  and 
emphasis  than  he  did  on  the  other. 


Before  Pbessley,  J.,  Marion,  October,  1883. 
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The  opinion  fully  states  the  case. 

Messrs.  Cr.  W.  Dargan,  J.  J.  Ward,  and  C.  A.  Woods,  for 
appellant. 

The  charge  of  the  presiding  judge  was  a  violation  of  the  con- 
stitution, art.  IV.,  §  26.  16  S.  C,  148,  629;  15  Id.,  392; 
18  Id.,  108.  The  facts  here  proved  fraud,  and  Miss  McPherson 
and  those  claiming  under  her. took  nothing.  Gen.  Stat,  §  1786; 
1  mil,  380;  2  Bail,  324,  118;  1  Eill,  24;  McMull.  Eq.,  31; 
1  mil  <?A.,304;  2  Jd.,34;  2  Bail,  205;  4 S.  C, 257;  16  Jd.,610. 
Notice,  to  supply  the  want  of  registration,  must  be  full,  explicit, 
and  clearly  proved.  Speer  Eq.,  212;  3  Strobe  266,  565; 
6  Wall.,  91.  Notice  that  defendants  had  title  was  not  actual 
notice  of  the  existence  of  the  deed,  and  was  constructive  notice 
only  of  what  the  record  showed.  2  Pars.  Cont.,  671.  Plaintiff 
having  asked  to  see  the  deed  and  been  refused,  had  no  further 
means  of  acquiring  the  knowledge  desired,  and  therefore  had  no 
notice,  actual  or  constructive.  On  the  record  there  was  no  seal. 
She  pursued  her  inquiry,  but  was  refused  an  inspection  of  the 
original.  Her  means  of  information  were  therefore  exhausted. 
6  Rich.  Eq.,  181;  7  Id.,  519;  10  Id.,  149;  37  Wise,  449; 
46  Mo.,  472. 

Messrs.  W.  W.  Sellers  and  Johnson  £  Johnson,  contra. 

August  15,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  C.  E.  McPherson  owned  a  tract  of 
land,  containing  818  acres,  known  as  his  "Home  place,"  and 
also  another  tract  known  as  the  "Willow  Creek  place."  He  was 
in  debt,  owing  his  sister,  E.  Ann  McPherson,  two  promissory 
notes,  one  bearing  date  in  January,  1867,  for  $444,  and  the 
other  a  few  days  after,  in  May,  1867,  for  $245.  These  notes 
were  given  for  gold  borrowed  at  the  dates  indicated.  C.  E. 
McPherson  also  owed  a  large  debt  to  Wm.  K.  Ryan,  secured  by 
a  mortgage  of  the  Willow  Creek  place,  about  $2,500  to  Samuel 
McPherson  as  administrator,  and  about  $800  to  Samuel  Mc- 
Pherson individually. 

On  January  4,  1876,  more  than  six  years  after  the  notes  for 
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the  gold  bore  date,  a  statement  of  Miss  McPherson's  debt  was 
made,  which,  adding  a  premium  of  30  per  cent,  for  gold,  and 
counting  the  interest  at  what  was  then  customary,  12  per  cent., 
amounted  to  $1,850;  and  in  payment  and  satisfaction  of  this 
debt,  C.  E.  McPherson  conveyed  to  his  sister  the  Home  place 
aforesaid  by  deed  bearing  date  January  4,  1876,  which  was 
recorded  on  January  8,  1876.  The  said  Miss  Ann  McPherson, 
on  January  7,  1876,  in  consideration  of  her  love  and  affection 
for  the  wife  and  children  of  her  brother,  C.  E.  McPherson,  and 
the  nominal  sum  of  $10,  conveyed  the  said  land  to  J.  P.  Gregg, 
as  trustee  for  them.  Jerome  P.  Chase  drew  both  deeds — that  to 
Miss  McPherson  and  hers  to  Gregg,  trustee.  Miss  McPherson 
wanted  her  debt  settled,  and  the  land  conveyed  for  the  benefit  of 
her  brother's  wife  and  children,  so  that  he  could  no  more  endan- 
ger it  by  his  bad  management.  C.  E.  McPherson  said  he  ex- 
pected to  remove  to  Willow  Creek,  which  was  mortgaged  to 
Ryan,  but  concluded  to  remain  on  the  Home  place  after  he 
learned  that  it  was  conveyed  for  the  benefit  of  his  wife  and 
children ;  and  he  with  his  family  did  remain  upon  it.  It  seems 
that  the  record  of  the  deed  to  Miss  Ann  McPherson  had  no  seal 
attached,  but  the  deed  itself,  the  original,  had  a  seal. 

At  the  time  of  these  transactions,  C.  E.  McPherson  had  not 
been  sued;  but  afterwards,  .on  October  30,  1881,  Samuel  Mc- 
Pherson, as  administrator,  recovered  a  judgment  against  him  for 
$2,626.61;  and  under  the  execution  based  on  this  judgment,  the 
said  Home  tract  of  land  was  levied  and  sold  by  the  sheriff,  as 
still  the  property  of  the  defendant  in  execution.  On  the  day  of 
sale,  Mr.  Sellers,  as  attorney  for  defendants,  forbade  the  sale,  on 
the  ground  that  C.  E.  McPherson  had  previously  sold  and  con- 
veyed the  land.  Before  the  sale,  when  asked  to  show  the  deeds, 
he  declined,  saying  that  they  were  "on  record" ;  but  when  he 
gave  notice  of  the  title  of  the  defendants,  he  had  both  deeds,  the 
originals,  in  his  hands.  The  sheriff  sold,  and  Mrs.  Frances  A. 
McPherson  bid  off  the  land  for  $100,  took  sheriff's  title  and 
brought  this  action  against  C.  E.  McPherson  and  his  wife  and 
children  and  their  trustee,  Gregg,  to  recover  the  premises. 

Much  testimony  was  offered  on  one  side  to  impeach  the  bona 
fides  of  the  deeds  to  and  by  Miss  Ann  McPherson,  and  on  the 
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other  to  sustain  them.  Under  the  charge  of  the  judge  the  jury 
found  for  the  defendants,  and  the  plaintiff  appeals  to  this  court 
upon  the  following  exceptions : 

I.  Because  his  honor  refused  to  charge  the  following  propo- 
sitions : 

1.  "If  the  plaintiff  did  not  have  actual  notice  of  a  duly  exe- 
cuted deed,  she  stands  in  the  position  of  a  purchaser  for  valuable 
consideration  without  notice,  and  the  verdict  should  be  for  the 
plaintiff. 

2.  "The  statement  by  the  defendant's  attorney,  at  the  sheriff's 
sale,  referring  to  the  record,  which  was  without  a  seal,  and  refus- 
ing at  the  same  time  to  allow  the  plaintiff's  attorney  to  inspect 
the  original  papers  then  in  his  hands,  does  not  affect  the  plaintiff 
with  notice  of  a  duly  executed  deed,  and  the  verdict  should  there- 
fore be  for  the  plaintiff. 

3.  "To  defeat  the  plaintiff's  recovery,  notice  of  the  deed  must 
be  proved,  other  than  the  record  and  the  statement  made  at  the 
sale  by  the  defendant's  attorney. 

4.  "If  the  defendants  had  a  valid  title,  derived  from  C.  E.  Mc- 
Pherson, and  refused  to  supply  the  defects  in  the  records  by 
allowing  the  plaintiff  to  inspect  the  deed  before  her'  purchase, 
they  are  now  estopped  from  setting  it  up  against  her. 

5.  "A  deed  is  fraudulent  when  made  to  defeat  the  collection 
of  a  debt,  and  the  law  implies  fraud — (1)  When  the  property  is 
immediately  reconveyed  for  the  benefit  of  the  debtor's  family.  (2) 
When  an  absolute  conveyance  is  made  in  payment  of  an  antece- 
dent debt.  (3)  When  the  debtor  and  grantor  remains  in  posses- 
sion of  the  property  conveyed.  (4)  When  there  is  a  reconvey- 
ance to  a  trustee  for  the  benefit  of  the  debtor's  family,  and  the 
trustee  and  all  parties  concerned  totally  disregard  and  ignore  the 
terms  of  the  trust  deed,  and  the  debtor  retains  the  possession  and 
management  of  the  property  without  any  contract  with  the  trus- 
tee, and  without  any  accountability  to  him. 

6.  "If  C.  E.  McPherson  retained  possession  of  the  land  in  dis- 
pute, using  it  as  her  own,  after  he  had  conveyed  it  to  his  sister, 
E.  A.  McPherson,  in  consideration  of  a  pre-existing  debt,  he 
being  at  the  time  heavily  in  debt,  the  law  infers  fraud,  and  the 
inference  is  incapable  of  being  rebutted  by  proof. 
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II.  "And  his  honor  erred  in  charging  the  jury : 

1.  "That  the  notice  given  by  Mr.  Sellers  at  the  sheriff's  sale 
was  sufficient. 

2.  "That  the  consideration  in  this  case  must  be  grossly  inade- 
quate to  constitute  a  badge  of  fraud. 

3.  "That  even  where  a  deed  is  made  by  a  debtor  in  payment 
of  an  antecedent  debt,  for  the  purpose  of  defeating  other  credit- 
ors, the  deed  is  valid  unless  the  grantee  was  a  party  to  the  fraud. 

4.  "That  the  adding  of  thirty  per  cent,  premium  for  gold,  and 
the  calculation  of  interest  at  twelve  per  cent,  per  annum  on 
notes  which  were  not  payable  in  gold,  which  expressed  no  rate 
of  interest,  and  which  may  have  been  barred  by  the  statute  of 
limitations,  do  not  of  themselves  constitute  badges  of  fraud. 

5.  "That  the  proof  was  that  Miss  McPherson  frequently  ap- 
plied for  payment,  and  C.  E.  McPherson  frequently  promised  to 

pay. 

6.  "That  Miss  Ann  McPherson  did  not  know  of  the  indebted- 
ness of  C.  E.  McPherson  at  the  time  of  the  execution  of  the  deed. 

7.  "That  in  order  to  avoid  the  deed  of  C.  E.  McPherson  to  his 
sister,  there  must  be  not  only  an  expectation  on  his  part,  but  an 
express  promise  that  she  should  reconvey  for  the  benefit  of  his 
family. 

8.  "That  it  was  a  fulfilment  of  the  terms  of  the  trust  deed, 
and  not  a  badge  of  fraud,  for  C.  E.  McPherson  to  remain  in  the 
occupation  and  enjoyment  of  the  land,  if  he  remained  there,  not 
claiming  it  as  his  own,  but  in  right  of  his  wife  and  children. 

9.  "Because  his  honor  erred  in  charging  the  jury — (1)  In 
stating  fully,  and  in  the  strongest  possible  terms,  all  the  testi- 
mony relied  on  to  show  that  the  consideration  of  the  deed  was 
bona  fide  and  adequate,  while  he  stated  very  incompletely  and  in 
the  weakest  possible  light  the  testimony  tending  to  show  the 
inadequacy  of  the  consideration,  thus  intimating  his  own  estimate 
of  the  testimony  on  the  subject.  (2)  In  intimating  to  the  jury 
that  the  deed  from  C.  E.  McPherson  to  his  sister,  and  from  her 
to  J.  P.  Gregg,  trustee  for  his  wife  and  children,  were  not  parts 
of  the  same  fraudulent  transaction,  and  in  stating  as  strongly  as 
possible  all  the  testimony  relied  on  to  show  that  there  was  no 
understanding  that  the  land  should  be  reconveyed  for  the  benefit 
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of  McPherson  and  his  family,  while  none  of  the  testimony  tend- 
ing to  prove  the  fraudulent  transaction  was  stated.  (3)  In  stat- 
ing in  the  strongest  possible  way  all  the  testimony  in  behalf  of 
the  defendants,  in  explanation  of  G.  £.  McPherson's  possession, 
while  no  allusion  is  made  to  the  testimony  on  behalf  of  the  plain- 
tiff on  this  point. 

10.  "Because  the  presiding  judge  erred  in  charging  the  jury 
with  respect  to  all  matters  of  fact  involved  in  the  controversy  and 
submitted  to  their  determination. 

11.  "Because  the  judge  charged  the  jury  that' if  they  believed 
C.  E.  McPherson  remained  in  possession  of  the  land  in  dispute, 
working  it  as  the  agent  of  his  wife  and  children,  by  permission 
of  the  trustee,  such  possession  would  not  be  a  badge  of  fraud, 
though  there  was  no  pretence  that  the  so  called  trustee  ever  gave 
such  permission,  and  no  testimony  whatever  going  to  show  that 
the  so-called  trustee  had  any  knowledge  even  of  the  existence 
of  the  so-called  trust  deed. 

12.  "Because,  although  the  judge  undertook  to  state  to  the  jury 
all  the  material  testimony,  he  omitted  to  allude  even  to  the  uncon- 
tradicted testimony  of  J.  P.  Chase,  a  witness  for  defendants,  as  well 
as  of  the  plaintiff,  which  testimony  was  to  the  effect  that  about 
the  time  of  the  ♦  so-called  deed  from  C.  E.  McPherson  to  Ann 
McPherson,  the  said  C.  E.  McPherson  told  the  witness  that  his 
reason  for  executing  the  so-called  deed  was,  because  he  was  afraid 
that  the  Willow  Creek  place  would  not  sell  for  enough  to  pay 
Ryan's  mortgage*  and  Ryan  was  mean  enough  to  sell  his  other 
property." 

This  is  an  action  at  law  for  the  recovery  of  a  tract  of  land,  and 
the  question  involved  being  one  of  alleged  fraud,  and  the  testi- 
mony somewhat  conflicting,  it  was  peculiarly  proper  for  the  deci- 
sion of  a  jury.  This  court  has  no  jurisdiction  to  review  the 
testimony  and  weigh  its  force  and  effect,  but  only  to  consider 
alleged  errors  of  law  in  the  charge  of  of  the  judge. 

As  to  the  error  of  law  charged  on  the  part  of  the  judge  in  refus- 
ing certain  requests  to  charge.  These  alleged  requests  are  printed 
in  the  brief,  but  among  the  plaintiff's  exceptions.  They  are  not 
in  the  "Case"  prepared  for  this  court.  The  judge  makes  no  allu- 
sion whatever  to  them  in  his  charge,  which  fortunately  touched  all 
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the  points  of  the  case  and  is  reported  in  full.  Under  these  cir- 
cumstances we  are  not  authorized  to  consider  that  these  requests 
were  regularly  made  and  refused  by  the  judge.  It  is  a  rule  abso- 
lutely necessary  to  the  proper  and  satisfactory  dispatch  of  the 
large  business  of  this  court  that  nothing  can  be  considered  here 
except  what  appears  in  the  official  record.  Exceptions  of  coun- 
sel and  the  argument  thereon,  as  we  have  repeatedly  held,  are 
no  part  of  the  "Case,"  but  in  their  nature  must  be  ex  parte.  As 
was  said  in  the  case  of  the  State  v.  Wilder,  13  S.  C.,  347:  "It 
must  be  manifest  to  every  one  that  we  have  no  right  to  decide  a 
case  upon  facts  which  do  cot  appear  in  the  record,  and  can  only 
be  learned  from  ex  parte  statements  of  counsel  made  in  the  argu- 
ment;" and  see  the  case  of  Thompson  v.  Thompson,  6  S.  C,  279. 

It  was  stated  «t  the  bar,  that  the  requests  were  read  in  court, 
but  it  seems,  not  until  after  the  judge  had  made  his  charge  to  the 
jury,  and  that  he  took  no  notice  of  them.  We  suppose  the  judge, 
having  charged  the  jury  on  all  points  deemed  necessary,  was  unwill- 
ing to  repeat  what  he  had  already  said  to  the  jury.  Rule  XL  of 
the  Circuit  Court  requires  that  "all  requests  for  instructions  to  the 
jury  shall  be-  submitted  to  the  court  in  writing,  without  comment, 
by  counsel  on  either  side,  at  the  close  of  the  arguments."  For- 
tunately, from  the  charge  being  printed  in  full,  it  appears  that 
the  judge  did  charge  on  all  the  points  indicated  in  the  paper  con- 
taining the  requests,  and  also  what  he  charged,  so  that  the  objec- 
tions made  can  be  considered  under  the  exceptions  to  the  charge. 

Exception  L  complains  that  the  judge  charged  that  the  notice 
given  by  Mr.  Sellers  at  the  sheriff's  sale  was  sufficient.  On  that , 
subject  the  judge  charged  as  follows:  "Was  not  Mr.  Sellers' 
notice  sufficient  notice  to  her?  The  testimony  is,  Mr.  Sellers 
appeared  at  the  sale  with  two  papers  in  his  hands,  and  gave  notice 
that  he  had  two  papers  in  his  hand  conveying  that  property,  and 
forbade  the  sale.  The  attorney  for  the  plaintiff,  Mr.  Woods, 
approached  Mr.  Sellers  and  said,  'Let  .me  see  the  deed/  Mr. 
Sellers  petulantly  refused  and  said,  'They  are  on  record.'  I  do 
not  think  that  is  such  a  reference  to  the  record  as  to  bind  Mr. 
Sellers  to  the  notice  there  given.  The  inclination  of  my  opinion 
is,  that  a  verbal  notice  was  sufficient  at  that  sale.  I  don't  remem- 
ber any  case  in  which  I  have  given  such  notice.     At  all  events, 
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having  no  light  upon  the  subject,  I  now  charge  you  that  the  verbal 
notice  of  Mr.  Sellers,  that  the  land  had  been  conveyed,  was  suffi- 
cient notice  to  put  the  party  on  the  inquiry.  It  would  not  have 
been  so  if  Mr.  Sellers  had  referred  him  to  the  record  under  such 
circumstances  as  would  have  bound  him  to  what  the  record 
said.  If  his  intention  was  to  stand  by  the  verbal  notice,  he  had 
a  right  to  do  so,  and  his  verbal  notice  was  sufficient,"  &c. 

We  suppose  that  the  seal  on  the  deed  to  Miss  McPherson,  hav- 
ing been  omitted  on  the  registry  book,  the  record  furnished  no 
notice  of  that  deed ;  or  rather,  the  record  gave  notice  of  a  paper 
as  it  was  on  record,  that  is  to  say,  of  a  paper  which  was  no  valid 
conveyance.  This,  however,  was  no  fault  of  Miss  McPherson  and 
did  not  actually  avoid  her  deed,  which  had  a  seal.  But  the  effect 
was  the  same  as  if  there  had  been  a  total  failure  to  record  it.  It 
is  too  well  settled  now  to  be  controverted  that  express  notice  of  a 
deed  will  stand  in  the  place  of  recording  as  to  all  persons  claim- 
ing to  be  subsequent  creditors  or  purchasers.  Tart  v.  Crawford, 
1  McOord,  265;  McFall  v.  Sherrard,  Harper,  295;  Knott*  v. 
Geiger,  4  Rich.,  34;  Barr  v.  Kinard,  3  Strob.,  73;  Reeves  v. 
Sim*,  10  S.  G,  308. 

It  is  urged,  however,  that  this  was  not. explicit  notice,  that  it 
was  not  sufficient  for  Mr.  Sellers  to  stand  up  with  two  deeds 
(originals)  in  his  hands,  and  saying  "that  he  had  two  papers  in 
his  hands,  conveying  that  property,  and  forbade  the  sale."  We 
think  this  was  sufficient  notice  to  all  present  not  to  buy  the  pro- 
perty— that  it  was  claimed  by  others.  Could  any  one  present 
and  buying  after  this  notice,  properly  claim  that  he  had  pur- 
chased without  notice  ?  We  do  not  think  so.  As  was  said  by 
Judge  Withers  in  Barr  v.  Kinard,  supra,  "The  notice  required 
under  former  acts  has  been  characterized  in  Tart  v.  Crawford, 
as  necessary  to  be  'actual*  and  'explicit.'  But  notice  of  what? 
Scarcely  of  the  particulars,  but  rather,  it  seems  to  us,  of  the  fact 
that  there  was  an  existing  lien,  of  a  particular  description,  in 
favor  of  a  certain  party,  upon  the  property,  in  the  view  of  one 
about  to  become  subsequent  creditor  or  purchaser.  Would  not 
this  subserve  all  the  purposes  supposed  to  be  in  contemplation  of 
the  law,  the  leading  end  being  to  admonish  the  purchaser  or  cre- 
ditor of  a  snare?"     In  the  case  of  Beeves  v.  Sims,  supra,  it 
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seems  to  have  been  held  sufficient  simply  to  forbid  the  sheriff 's 
Bale. 

But  admitting  that  the  notice  was  sufficient  generally,  it  is 
insisted  that  it  was  not  sufficient  as  to  the  plaintiff,  for  the  reason 
that  at  the  sheriff's  sale  her  attorney  asked  Mr.  Sellers  "to  let 
him  see  the  original  deeds,"  and  Mr.  Sellers  refused,  saying, 
"They  are  on  record'* ;  that  the  plaintiff  is  not,  like  others  pres- 
ent, bound  by  the  notice  of  the  original  deeds  in  the  hands  of 
Mr.  Sellers,  but  can  say  that  she  had  no  notice  whatever  except 
that  afforded  by  the  imperfect  registry;  that  the  clients  of  Mr. 
Sellers,  so  far  as  the  plaintiff  is  concerned,  lost  all  benefit  of  the 
actual  notice  by  his  saying,  "They  are  on  record."  It  seems  to 
us  that  this  would  be  a  narrow  construction  and  not  required  by 
the  facts  of  the  case.  There  is  no  evidence  that  Mr.  Sellers 
knew  that  the  record  was  imperfect,  or  that,  by  making  the  state- 
ment that  the  deed  was  on  record,  he  meant  to  substitute  that 
record,  whether  true  or  false,  for  the  actual  notice  he  was  then 
in  the  act  of  giving.  If  it  had  been  the  intention  to  rely  upon 
the  record  as  constructive  notice,  there  would  have  been  no  need 
of  the  actual  notice  then  given.  We  suppose  that,  by  tjie  state- 
ment, "They  are  on  record,"  Mr.  Sellers  meant  no  more  than  to 
give  a  sort  of  reason  for  withholding  the  originals. 

It  is  very  apparent  that  the  plaintiff  did  have  actual  notice 
that  there  was  a  claim  of  title  to  the  land  under  an  alleged  con- 
veyance. It  is  not  claimed  that  as  to  the  existence  of  such 
paper  she  was  without  notice ;  but,  assuming  the  perfect  correct- 
ness of  the  registry,  she  proceeded  on  the  ground,  the  legal 
theory,  that  the  deed  was  void  for  the  want  of  a  seal.  It  turned 
out  that  in  this  she  was  mistaken,  or  it  may  be  misled — not,  how- 
ever, with  the  knowledge  and  consent  of  the  defendants,  or  by 
any  intentional  act  on  their  part,  but  by  the  accidental  omission 
in  the  registry  of  the  deed.  It  was  probably  as  great  a  surprise 
to  the  defendants  that  the  record  was  without  seal  as  it  was  to 
the  plaintiff  that  the  original  had  a  seal.  Under  the  charge  of 
the  judge,  the  jury  found  that  Mr.  Sellers  "intended  to  stand  by 
his  verbal  notice,  and  not  to  adopt  the  notice  afforded  by  the 
record,"  and  we  cannot  say  that  such  notice  was  insufficient. 
Exceptions  2,  3,  4,  5,  6,  7,  and  8  complain  of  the  judge's 
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charge  on  the  different  badges  of  fraud,  which  makes  it  necessary 
to  ascertain  what  he  did  charge  on  the  different  points  indicated. 

(1)  As  to  the  manner  in  which  the  gold  debt  of  Miss  Mc- 
Pherson was  ascertained,  the  judge  charged  as  follows:  "The 
question  is,  was  there  any  fraud  in  computing  that  transaction 
by  adding  30  per  cent,  as  a  premium  for  the  gold?  You  have 
heard  the  testimony,  and  you  must  judge  that  for  yourselves.  If 
that  was  the  premium  upon  gold  at  the  date,  one  day  after  the 
day  of  lending,  and  if  the  law  in  reference  to  the  computation 
of  the  value  of  Confederate  money  is  to  govern  in  the  matter, 
then  the  adding  of  30  per  cent,  to  the  money  waa  not  unfair  and 
unlawful  in  him;  but  if,  on  the  contrary,  that  was  an  after* 
thought,  if  you  come  to  the  conclusion,  from  all  the  circumstances, 
that  in  1876  that  matter  was  arranged  for  the  purpose  of  raising 
the  supposed  amount  of  the  consideration,  then  the  adding  of 
that  in  order  to  make  the  consideration  look  large  would  be  a 
badge  of  fraud/'  We  cannot  say  this  was  error,  or  that  there 
waa  error  in  reference  to  the  statute  of  limitations.  C.  E.  Mc- 
Pherson was  under  no  moral  obligation  to  plead  the  statute 
against  his  sister,  even  if  he  could  have  done  so.  Weinges  v. 
Cash,  15  S.  G.3  44. 

(2)  As  to  the  alleged  inadequacy  of  the  consideration,  the 
judge  charged:  "Another  badge  of  fraud  is  the  inadequacy  of 
the  consideration.  Well,  upon  that  point  my  opinion  is  that  a 
consideration  about  which  persons  may  differ  as  to  whether  it  is 
adequate  or  otherwise  is  not  such  a  one  as  will  avoid  a  deed. 
The  term  used  is  'grossly  inadequate  consideration,'  &c.  It 
must  be  a  consideration  so  far  short  of  the  value  of  the  property 
as  to  arouse  a  presumption  in  the  mind  that  the  person  who  takes 
that  property  takes  it  under  some  kind  of  secret  trust.  When 
property  is  conveyed  for  a  grossly  inadequate  consideration,  then 
that  becomes  a  strong  badge  of  fraud,  and  one  which  warrants 
the  jury  it  setting  it  aside,"  &c.  It  seems  to  us  that  this  ruling 
was  in  conformity  to  the  settled  law. 

(3)  As  to  the  second  conveyance  for  the  benefit  of  the  wife 
and  children  of  the  vendor,  C.  E.  McPherson,  and  the  effect  of 
his  remaining  in  possession  after  the  execution  of  the  deed  to  his 
sister,  the  judge  charged  as  follows:  "This  is  a  conveyance  by 
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one  in  debt  to  a  creditor  for  a  precedent  debt,  and  although  the 
law  says  very  clearly  that  a  debtor  who  cannot  pay  all  his  debts 
may  appropriate  his  property  so  as  to  pay  those  whom  he  prefers 
to  pay,  yet  he  cannot  do  so  lawfully  if  the  consideration  of  his 
doing  so  is  that  he  is  to  receive  some  benefit  for  himself.  In 
other  words,  where  a  man  owes  another  a  debt,  and  his  creditors 
are  about  to  take  his  property,  and  he  goes  to  that  creditor  and 
arranges  with  him,  saying,  'I  will  make  a  preference  to  you  if 
you  will  allow  me  to  use  the  property  and  keep  it,  or  if  you  will 
allow  me  to  hold  it  until  I  can  buy  it  back' — all  arrangements  of 
that  kind  are  looked  upon  as  fraudulent.  Inasmuch  as  such 
arrangements  cannot  always  be  proved — generally  they  are  hard 
to  be  proved — the  law  says  that  certain  things  shall  be  regarded 
as  evidence,  as  badges  of  fraud.  *  *  *  It  will  hold  not  only  that 
the  debtor  himself  intended  to  defraud,  but  concludes  that  the 
debtor  remaining  in  possession,  the  creditor  also  was  a  party  to 
the  fraud,  and  therefore  they  are  both  tainted  with  the  fraudulent 
matter,  and  the  deed  will  be  set  aside  because  both  debtor  and 
creditor  intended  to  defraud.  That  is  one  badge  of  fraud,  and 
is  regarded  as  a  conclusive  badge  of  fraud.  *  *  *  One  of  these 
deeds  was  executed  on  January  4th  and  the  other  on  the  7th, 
and  both  recorded  on  the  same  day.  Are  they  now  the  same 
transaction  ?  In  other  words,  was  the  whole  thing  agreed  upon 
between  them  before  the  first  deed  was  executed?  If  it  was  so 
agreed  upon  as  that  the  making  of  the  second  deed  was  a  part  of 
the  consideration  of  the  first,  then  that  is  such  a  badge  of  fraud 
as  will  avoid  the  transaction ;  but  if  it  was  not  a  matter  agreed 
upon,  if  he  really  made  this  deed  to  his  sister  in  order  to  satisfy 
that  debt  with  her,  and  she  received  it  in  settlement  of  the  debt, 
without  intending  at  that  time  to  make  his  wife  and  children  her 
beneficiaries  in  reference  to  that  land,  the  deed  should  not  be 
avoided,  unless  that  matter  was  communicated  to  him  as  a  motive 
for  making  that  deed.  In  other  words,  the  mere  expectation  on 
his  part  that  his  wife  and  children  might  receive  some  donation 
from  his  sister  would  not  make  the  deed  void,"  &c.  We  cannot 
say  that  this  was  error.  It  will  be  observed  that  the  land  was 
not  reconveyed  to  the  vendor  himself,  but  to  a  trustee  for  the 
benefit  of  his  wife  and  children. 
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In  regard  to  his  remaining  in  possession,  the  judge  charged: 
"Did  he  remain  there  in  his  own  right,  retaining  possession  of 
the  property  as  he  did  before,  or  did  he  remain  there  with  his 
wife  and  children  with  the  permission  of  the  trustee,  he  manag- 
ing the  property  as  the  agent  of  his  wife  and  children,  as  any 
other  husband  would  have  done  under  the  circumstances?  If  so, 
then  it  was  the  possession  of  the  wife  and  children,,,  &c.  This 
seems  to  us  to  be  in  conformity  to  the  doctrine  of  Jones  £  Briggs 
v.  Blake  $  wife,  2  Hill  Ch.,  629,  where  it  was  held  that  "the 
decision  in  Smith  v.  Henry,  1  Hill,  16,  that  a  debtor  in  giving 
a  preference  by  conveyance  of  his  property  to  one  creditor  over 
another,  shall  not  secure  an  advantage  to  himself  at  the  expense 
of  creditors  as  the  price  of  such  preference,  means  a  certain 
direct  benefit  or  advantage  to  be  derived  from  the  use  of  the 
property.  And  therefore  where  a  debtor  transferred  slaves  to 
his  daughter  in  satisfaction  of  a  precedent  debt,  and  retained  pos- 
session of  them  under  an  agreement  to  pay  hire,  the  conveyance 
was  held  to  be  valid,  and  was  sustained  against  the  other  credit- 
ors. If  the  possession  is  satisfactorily  explained,  it  will  not 
necessarily  avoid  the  deed.    Pregnall  $  Bro.  v.  Miller  $  Kelly} 

But  assuming  that  the  law  was  charged  correctly,  all  the  other 
exceptions  complain  that  the  Circuit  judge  violated  art.  IV.,  §  26, 
of  the  constitution,  in  charging  the  jury  "in  respect  to  matters 
of  fact."  No  particular  words  or  phrases  are  pointed  out  as 
constituting  the  alleged  violation;  but  an  opinion  is  expressed 
that  the  judge,  in  charging  upon  the  different  alleged  badges  of 
fraud,  "stated  fully  and  in  the  strongest  possible  terms"  all  the 
testimony  in  favor  of  the  defendants,  while  he  omitted  to  call  the 
attention  of  the  jury  to  some  evidence  tending  to  favor  the  view 
of  the  plaintiff,  and  that  which  he  did  state  was  referred  to  "very 
incompletely  and  in  the  weakest  possible  light,"  &c.  As  was 
said  in  the  case  of  the  State  v.  Summers,  19  S.  C,  94,  "there 
is  no  more  difficult  duty  imposed  upon  this  court  than  that  of 
deciding  questions  arising  under  this  section  of  the  constitution, 
the  chief  difficulty  arising  from  the  vague  nature  of  the  subject, 
as  to  what  is  properly  embraced  in  the  right  'to  state  the  testi- 

1  This  case  will  be  found  at  a  subsequent  page  of  this  volume. 
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mony.'  Who  can  fix  with  certainty  the  exact  limit  and  apply  it 
to  the  infinite  combination  of  circumstances  which  may  exist?" 

But  there  are  some  general  boundaries.  It  has  been  decided 
more  than  once  that  the  Circuit  judge  has  the  right  to  arrange 
and  classify  the  evidence  under  proper  heads,  in  order  that  the 
jury  may  properly  judge  of  its  force  and  apply  the  law.  Bene- 
diet  v.  Rose,  16  S.  C,  629.  It  has  also  been  recently  decided, 
even  in  a  state  case,  that  there  is  no  rule  requiring  the  judge  uin 
summing  up"  to  make  express  reference  to  all  the  evidence  in  the 
case  on  pain  of  having  the  verdict  set  aside.  As  admonished  by 
numerous  decisions  of  this  court,  the  Circuit  judge  should  not 
in  any  way  indicate  his  opinion  of  the  facts  to  the  jury;  but  he 
has  the  right  to  arrange  the  testimony,  and  in  doing  so  something 
must  necessarily,  from  the  nature  of  the  case,  be  left  to  the  judg- 
ment and  impartial  discretion  of  that  officer  who  is  personally 
present,  and  before  whom  the  testimony  is  offered.  If  desirable, 
it  would  not  be  practicable  to  take  an  absolute  control  over  that 
discretion,  which  properly  exercised  and  in  due  subordination  to 
the  rule  of  the  constitution  is  beyond  the  reach  of  this  court.  It 
would  be  said  in  every  case  that  important  testimony  had  been 
omitted. 

We  cannot  declare  it  error  of  law  that  counsel  are  of  opinion 
that  in  referring  to  the  evidence  thought  to  be  important  the  Cir- 
cuit judge  stated  it  with  more  fulness,  clearness,  and  emphasis 
on  one  side  than  on  the  other.  Opinions  of  opposing  counsel 
would  not  be  likely  to  agree  upon  that  subject.  Most  of  the 
questions  of  fact  were  so  evenly  balanced  that  differences  of 
opinion  might  well  be  entertained.  They  were  delicate  in  their 
nature,  and  properly  for  the  jury,  which,  under  a  long  and  careful 
charge,  has  decided  them ;  and  we  see  no  error  of  law  so  gross 
as  to  justify  us  in  setting  aside  the  verdict  and  reopening  this 
family  controversy. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 

Mr.  Chief  Justice  Simpson  concurred. 

Mr.  Justice  McIver.    I  concur  in  the  result,  but  I  cannot 
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agree  to  what  is  said  in  the  opinion  in  reference  to  the  notice 
given  at  the  sale  by  Mr.  Sellers,  on  behalf  of  the  defendants.  If 
he  had  simply  contented  himself  with  forbidding  the  sale,  or  giv- 
ing verbal  notice  that  the  land  had  been  previously  conveyed,  the 
notice  would,  as  held  in  Beeves  v.  Sims,  10  S.  <?.,  308,  have  been 
sufficient.  It  would  have  put  a  purchaser  upon  the  inquiry,  and 
that  would  have  been  sufficient,  as  is  held  in  numerous  cases. 
The  purchaser  then  would  have  been  regarded  as  affected  with 
notice  of  whatever  facts  such  inquiry,  properly  prosecuted,  would 
have  disclosed. 

But  when  such  inquiry  was  commenced,  as  it  was  by  Mr.  Woods, 
in  behalf  of  the  plaintiff  in  this  case,  asking  for  an  inspection  of 
the  deeds,  and  the  inquirer  was  misled,  whether  intentionally  or 
not,  is  of  no  consequence  (and  knowing  Mr.  Sellers  well,  I  would 
not  think  of  imputing  to  him  an  intention  to  deceive),  then  the  in- 
quirer can  only  be  regarded  as  having  notice  of  such  facts  as  could 
be  discovered  by  pursuing  the  channel  pointed  out  to  him  by  the 
party  giving  the  notice.  Mr.  Sellers  having  declined,  on  request, 
to  permit  an  examination  of  the  original  deeds,  and  having  said 
they  were  on  record,  in  effect  referred  Mr.  Woods  to  the  record 
for  the  information  he  was  seeking,  and  Mr.  Woods  and  his  client 
could  only  be  regarded  as  having  such  knowledge  as  the  record 
furnished. 

I  do  not  see  how  any  other  view  can  be  taken  of  the  effect  of 
Mr.  Sellers'  reply  to  the  request  of  Mr.  Woods.  It  seems  to  me 
that  it  is  the  same  as  if  he  had  said,  "I  will  not  allow  you  to  see 
the  original  deeds,  but  here  are  copies  of  them  which  you  can  look 
at;"  and  surely  if  the  copies  had  no  seals  to  them,  Mr.  Woods 
could  only  be  regarded  as  affected  with  such  knowledge  as  the 
copies  furnished.  So  here,  when  he  was  referred  to  the  record, 
as  I  think  he  unquestionably  was  by  the  reply  of  Mr.  Sellers,  he 
can  only  be  regarded  as  having  such  notice  as  the  record  would 
afford.  It  seems  to  me,  therefore,  that  the  plaintiff  in  this  case, 
through  her  attorney,  can  only  be  regarded  as  having  notice  that 
C.  E.  McPherson  had  undertaken  to  convey  to  his  sister  the  land 
in  question  by  a  paper  purporting  to  be  a  deed,  lacking  the  essen- 
tial requisite  of  a  seal.  Now,  while  such  a  paper  would  not  be 
sufficient  to  pass  the  legal  title,  yet  it  might  be  sufficient  to  create 
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an  equitable  title  in  Miss  Ann  McPherson,  and  notice  to  the  plain- 
tiff, through  her  attorney,  of  such  an  equity  would  be  sufficient  to 
defeat  her  claim  of  being  a  purchaser  for  valuable  consideration 
without  notice.  For  this  reason  I  concur  in  holding  that  the 
notice  was  sufficient. 


Judgment  affirmed.1 


COPELAND  v.  YOUNG. 


1.  No  appeal  lies  to  this  court  from  the  findings  of  fact  by  a  Circuit 
judge  in  a  case  involving  a  purely  legal  demand,  triable  by  jury,  but 
improper  conclusions  of  law  from  such  findings,  and  mere  errors  of 
calculation  may  be  here  corrected. 

2.  Where  A  advanced  money  at  the  request  of  B  to  redeem  lands  of  B 
held  by  a  purchaser  at  tax-sale,  and  A,  to  secure  this  debt,  took  deed 
to  himself  from  such  purchaser,  A  may  bring  action  against  B  to 
recover  the  amount  so  advanced,  without  a  tender  to  B  of  such  title 
as  he  (A)  had. 

3.  If  an  unsuccessful  action  to  recover  land  could,  in  any  case,  be 
proper  ground  to  sustain  a  suit  for  damages,  that,  as  also  interfer- 
ence with  defendant' 8  possession  of  such  land,  would  be  torts,  and 
could  not  be  set  up  as  counter-claims  to  an  action  on  contract  _ 

4.  Plaintiff  brought  action  against  two  defendants,  who  set  up  as  a 
counter-claim  money  due  to  them  for  the  use  and  occupation  of  land 
which  was  held  by  them  as  tenants  in  common.  Plaintiff  having 
recovered  judgment  against  only  one  of  the  defendants,  held,  that 
the  counter-claim  was  a  joint  demand  of  defendants,  and  could  not 
be  set  up  against  the  debt  due  by  only  one  of  them  to  the  plaintiff. 

5.  The  court  cannot  adjudicate  the  title  to  land,  where  such  title  is  not 
put  in  issue  and  is  not  within  the  scope  of  the  pleadings. 

6.  Mere  inadvertences  and  errors  of  calculation  in  the  Circuit  judg- 
ment, corrected. 

Before  Witherspoon,  J.,  Laurens,  February,  1883. 

At  the  hearing  of  this  appeal,  Honorable  T.  B.  Fraser,  judge 
of  the  Third  Circuit,  sat  in  the  place  of  the  Chief  Justice,  who 
had  been  of  counsel  in  the  cause. 

1  This  completes  the  cases  of  November  Term,  1883. — Reporter. 
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The  case  is  fully  stated  in  the  Circuit  decree,  which  was  as 
follows: 

The  complaint  herein  substantially  alleges : 

I:  That  plaintiff,  on  October  16,  1875,  at  the  instance  and  for 
the  benefit  of  the  defendants,  George  F.  Young  and  Mary  Gar- 
lington,  paid  the  sum  of  $377.07  for  the  redemption  of  a  certain 
tract  of  land  in  Newberry  county,  before  then  sold  for  taxes, 
whereby  said  defendants  recovered  the  possession  of  said  land. 

II.  That  plaintiff,  on  December  21,  1875,  at  the  instance  and 
for  the  benefit  of  the  defendants  above  named,  paid  one  Mathews 
$1,136.30  for  the  redemption  of  the  Calmes  Quarter  tract  of  land 
in  Laurens  county,  which  had  been  sold  and  purchased  by  said 
Mathews  at  delinquent  land  sale,  May  18, 1874,  and  conveyed  by 
the  auditor  to  Mathews  February  24,  1875,  whereby  said  defen- 
dants obtained  full  possession,  and  have  since  possessed  said  land. 

III.  That  on  February  12,  1878,  plaintiff  took  from  said 
Mathews  a  title  deed  for  said  land  as  evidence  of  the  final 
redemption  of  the  same  and  to  secure  repayment  of  redemption 
money  paid  as  aforesaid. 

IV.  That  at  delinquent  land  sale  for  Laurens  county,  May  3, 
1875,  plaintiff  bought  about  1,000  acres  of  land  for  which  he 
paid  $757.51  cash,  upon  agreement  between  plaintiff  and  the  last 
named  defendant,  that  plaintiff  was  to  retain  of  said  tract  under 
the  purchase  aforesaid  about  550  acres  thereof,  originally  belong- 
ing to  estate  of  Wm.  R.  Young,  for  the  benefit  of  said  estate,  of 
which  estate  plaintiff  was  administrator  with  will  annexed,  and 
defendants  were  to  take  possession  of  the  remainder  of  said  tract, 
about  450  acres,  whereby  defendants  became  indebted  to  plaintiff 
in  the  sum  of  $340.91,  their  proportionate  share  of  said  purchase 
money,  and  then  agreed  to  pay  same. 

V.  That  for  the  benefit  of  said  last  named  defendants,  plain- 
tiff paid  taxes  on  the  aforesaid  lands  in  Laurens  county,  in  pos- 
session of  said  defendants,  from  February  10,  1876,  to  February 
10,  1879,  amounting  to  $241.71. 

VI.  That  plaintiff  is  justly  entitled  to  repayment  by  said 
defendants  of  the  several  sums  of  money  set  forth,  with  interest, 
all  of  which  remaining  unpaid,  and  on  January  16,  1881,  with 
interest,  amounts  to  $2,828.38. 
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VII.  That  defendant,  Mary  Garlington,  is  the  wife  of  the  de- 
fendant, Stobo  D.  Garlington. 

VIII.  That  Mary  Garlington  has  a  valuable  estate  in  her  own 
right  that  has  been  benefited  by  the  payments  made  as  afore- 
said, and  should  be  held  liable  for  the  satisfaction  thereof.  Plain- 
tiff prays  judgment  against  defendants  for  the  sum  of  $2,828.38, 
together  with  costs,  and  for  such  other  relief  as  justice  may  de- 
mand. 

Defendants,  in  their  joint  answer,  substantially  submit — 

I.  The  defendant,  Mary  Garlington,  states  she  has  no  knowl- 
edge of  the  allegations  of  paragraph  I.  of  complaint.  The  defen- 
dant, George  F.  Young,  admits  that  plaintiff  redeemed  the  New- 
berry land  for  said  defendant  Young. 

II.  Defendant,  Mary  Garlington,  has  no  knowledge  of  allega- 
tions in  paragraph  II.  of  complaint.  The  defendant  Young 
alleges  that  plaintiff  did  agree  to  redeem  for  defendant  Young 
the  land  referred  to  in  said  paragraph  II.,  but  took  title  in  his 
own  name.  The  defendants  Young  and  Stobo  D.  Garlington 
allege  that  plaintiff  brought  action  to  recover  this  land  under  the 
deed  from  Mathews,  and  by  said  action  and  in  other  ways  plain- 
tiff subjected  defendants  to  $1,000  damages  by  interfering  with 
defendants*  possession.  Defendants  say  they  have  no  knowledge 
of  amount  paid  by  plaintiff  to  Mathews,  or  the  necessity  thereof, 
and  demand  proof. 

III.  Defendants  deny  so  much  of  paragraph  III.  as  alleges 
plaintiff  took  title  from  Mathews  as  evidence  of  redemption  of 
land  and  to  secure  repayment  of  redemption  money. 

IV.  Defendants  admit  plaintiff  bid  off  1,000  acres  of  land  as 
set  forth  in  paragraph  IV.,  but  deny  that  it  forms  any  part  of 
the  1,000  acres  admitted  by  plaintiff  on  day  of  sale  to  have  been 
bid  off.  They  allege  that  the  1,000  acres  was  bid  off  for  defen- 
dant Young,  and  was  so  publicly  announced  at  the  bidding.  De- 
fendants deny  all  other  allegations  in  paragraph  IV.  of  complaint. 

V.  Defendant,  Stobo  D.  Garlington,  admits  that  plaintiff  did 
pay  certain  taxes  in  1876,  but  denies  taxes  paid  as  set  forth.  He 
alleges  he  protested  against  plaintiff's  paying  taxes  after  1877. 
The  defendants  Young  and  Mary  Garlington  have  no  knowledge 
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of  allegations  in  paragraph  V.  (payment  of  taxes)  of  complaint, 
and  demand  proof. 

VI.  Defendants  deny  their  indebtedness  to  plaintiff  as  alleged 
in  paragraph  VI.  of  complaint. 

VII.  Defendant,  Mary  Garlington,  admits  she  is  seized  of  an 
estate  in  her  own  right,  but  has  no  knowledge  of  payments  made 
by  plaintiff,  and  if  made,  does  not  know  that  her  estate  has  been 
benefited  thereby,  and  demands  proof  of  same. 

The  defendants  set  up  as  as  counter-claim  $6.71,  taxes  paid  in 
1880  on  plaintiff's  land,  still  due,  and  also  for  rents  and  profits 
of  the  550  acres,  known  as  the  Wm.  R.  Young  tract,  from  1875, 
referred  to  in  paragraph  IV.  of  complaint.  Defendants  allege 
that  plaintiff  agreed  to  pay  rent,  and  that  they  are  entitled  to  52 
bales  lint  cotton  for  rent,  for  which  they  could  have  realized 
$2,650.  The  defendants  allege  that  all  the  lands  referred  to 
in  plaintiff's  complaint  are  part  and  parcel  of  the  estate  of  Sam- 
uel Young,  and  that  defendants  hold  said  lands  by  virtue  of  a 
deed  from  Wm.  Young,  executor  of  Samuel  Young.  Defendants 
also  allege  that  the  lands  referred  to  by  plaintiff  were  sold  for 
delinquent  taxes,  and  said  lands  had  not  been  declared  forfeited 
before  sale.  Defendants  allege  that  the  rental  value  of  the  Wm. 
R.  Young  tract  is  not  less  than  10  bales  of  lint  cotton  of  425  lbs. 
each.  Defendants  deny  indebtedness  to  plaintiff,  but  demand 
judgment  against  plaintiff  for  $3,656.71  and  costs. 

The  plaintiff  in  reply  denies  that  he  ever  agreed  to  pay  defen- 
dants rent  for  the  W.  R.  Young  tract  of  land,  as  well  as  the  other 
allegations  of  the  answer  inconsistent  with  the  allegations  of  the 
complaint. 

I  have  attempted  to  give  in  substance  the  allegations  of  the 
complaint  and  answer  to  indicate  the  nature  of  the  action  as  well 
as  the  issues  involved.  It  appears  from  the  order  of  reference  in 
the  case  that  by  consent  of  counsel  it  was  referred  to  the  master 
to  take  and  report  this  testimony  to  the  court.  In  the  order  of 
reference  the  master  is  directed  to  report  in  full  all  transactions 
between  the  parties,  as  to  advancements,  the  sale  of  the  land,  and 
the  title  to  the  same,  that  the  court  may  determine  all  the  equi- 
ties arising  between  the  parties.  The  master  has  merely  report- 
ed the  testimony  as  directed,  and  the  cause  came  on  to  be  heard, 
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without  a  jury,  at  February  term,  1883,  of  the  Common  Pleas 
for  Laurens  county. 

The  plaintiff's  complaint  is  on  a  money  demand,  a  legal  action 
based  upon  an  alleged  contract  or  agreement  whereby  plaintiff 
claims  to  have  paid  and  advanced  certain  sums  of  money  for 
defendants  at  their  instance  and  request.  The  defendants' 
answer  seeks  to  change  the  character  of  plaintiff's  claim  from  a 
legal  to  an  equitable  action.  Whilst  defendants  have  the  right 
to  interpose  an  equitable  defence,  they  have  no  right  by  their 
answer  to  change  a  legal  into  an  equitable  action.  There  has 
been  no  order  or  amendment  of  the  complaint,  and  plaintiff, 
upon  the  hearing,  insisted  upon  the  legal  character  of  his  demand. 
I  do  not  think  the  order  of  reference,  merely  to  take  and  report 
testimony,  would  change  the  character  of  the  action  as  presented 
by  plaintiff.  I  must  therefore  consider  this  as  a  legal  action 
based  upon  contract  or  agreement  between  plaintiff  and  defend- 
ants. Taking  this  view  as  to  the  legal  character  of  this  action, 
it  is  not  deemed  necessary,  nor  is  it  intended  herein,  to  adjudi- 
cate the  title  to  any  of  the  lands  referred  to  in  complaint,  or  the 
validity  or  regularity  of  the  delinquent  land  sales  referred  to  in 
the  complaint. 

The  first  question  to  be  considered  and  determined  as  made  by 
the  complaint  is,  whether  or  not  plaintiff  paid  or  advanced  the 
several  sums  of  money,  or  any  part  thereof,  to  the  defendants, 
or  either  of  them,  at  their  instance  and  for  their  benefit,  as 
alleged  in  the  complaint.  To  determine  this,  reference  must  be 
had  to  the  testimony  taken  by  the  master.  From  a  review  of 
the  testimony  I  am  satisfied  and  conclude  that  plaintiff  did  not 
pay  or  advance  at  the  instance  or  request  of  either  of  the  de- 
fendants, Mary  Garlington  or  Stobo  D.  Garlington,  any  sums  of 
money,  nor  does  it  appear  that  there  was  any  contract  or  agree- 
ment between  plaintiff  and  said  defendants,  Mary  Garlington 
and  Stobo  D.  Garlington,  with  reference  to  plaintiff  paying 
money  for  them,  or  either  of  them,  as  alleged  in  the  complaint. 
The  plaintiff  having  failed  to  establish  by  the  testimony  his  de- 
mand against  the  said  defendants,  the  complaint  should  be  dis- 
missed with  costs  as  to  the  defendants,  Mary  Garlington  and 
Stobo  D.  Garlington. 
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The  testimony,  however,  does  show,  and  I  must  conclude,  that 
under  an  agreement  between  plaintiff  and  the  defendant,  George 
F.  Young,  plaintiff  did  pay  and  advance  for  the  defendant, 
George  F.  Young,  the  following  sums,  to  wit :  On  May  3,  1875, 
the  sum  of  $661.89  to  enable  said  defendant  to  redeem  certain 
lands  of  the  estate  of  Samuel  Young,  then  sold  at  delinquent 
land  sale,  of  which  said  sum  plaintiff  in  his  complaint  only  de- 
mands the  sum  of  $340.91,  and  in  his  recovery  against  defend- 
ant plaintiff  must  be  limited  to  the  demand  as  set  forth  in  his 
said  complaint ;  that  on  October  16,  1875,  under  agreement  be- 
tween plaintiff  and  defendant,  George  F.  Young,  plaintiff  paid  for 
said  defendant,  George  F.  Young,  the  sum  of  $377.07,  to  enable 
said  defendant  to  redeem  a  certain  tract  of  land  of  the  estate  of 
Samuel  Young,  in  Newberry  county,  that  had  been  sold  for 
taxes;  that  on  December  21,  1875,  under  an  agreement  be- 
tween plaintiff  and  defendant,  George  F.  Young,  plaintiff,  at  his 
instance,  paid  for  the  said  George  F.  Young  to  one  B.  H. 
Mathews,  who  had  purchased  the  Calmes  Quarter  tract  of  land 
in  Laurens  county  of  the  estate  of  Samuel  Young,  sold  at  de- 
linquent land  sale,  to  enable  said  defendant  to  redeem  said  land, 
the  sum  of  $1,136.30. 

Under  the  agreement  between  plaintiff  and  the  defendant, 
George  F.  Young,  the  said  George  F.  Young  was  to  pay  plain- 
tiff the  amount  of  money  advanced  and  paid  as  aforesaid,  with 
interest  thereon,  and  no  part  of  the  money  paid  or  advanced  by 
plaintiff  as  aforesaid  or  interest  has  ever  been  paid  by  the  said 
George  F.  Young.  Plaintiff,  in  the  5th  paragraph  of  his  com- 
plaint, alleges  that  he  paid  certain  taxes  on  the  delinquent  lands 
sold  as  aforesaid  for  the  benefit  of  defendant.  It  is  not  alleged 
by  plaintiff,  nor  does  it  appear  from  the  testimony,  that  the  pay- 
ment of  said  taxes  was  embraced  in  the  agreement  between  plain- 
tiff and  the  defendant  aforesaid,  nor  does  it  appear  that  said 
taxes  were  paid  at  the  instance  and  request  of  either  of  the  other 
defendants,  Mary  Garlington  or  Stobo  D.  Garlington.  The  evi- 
dence as  to  the  payment  of  taxes  on  delinquent  lands  sold  as 
aforesaid  is  not  clear,  as  in  many  instances  the  tax  alleged  to 
have  been  paid  is  embraced  in  tax  receipt,  including  plaintiff's 
own  lands.     As  the  testimony  fails  to  show  any  agreement  or 
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authority  from  defendants  to  plaintiff  to  pay  said  taxes,  plaintiff's 
demand  for  taxes  alleged  to  have  been  paid  in  5th  paragraph  of 
complaint  cannot  be  allowed. 

It  was  contended  by  defendants'  counsel  that  the  statute  of 
frauds  presented  a  bar  to  plaintiff's  recovery;  that  plaintiff, 
having  title  and  never  having  tendered  titles  to  defendants,  could 
not  recover;  that  the  sale  of  delinquent  lands,  May  18,  1874, 
was  irregular  and  void,  and  that  plaintiff  could  not  acquire  a 
valid  title  to  land  sold  at  said  delinquent  sale.  Roddy  v.  Purdy, 
10  S.  C.y  137.  These  are  matters  that  might  avail  defendants  if 
plaintiff  in  this  action  was  setting  up  title  to  land,  or  seeking  to 
enforce  a  lien  upon  land.  The  testimony  shows  that  plaintiff 
advanced  the  $1,136.30  to  defendant,  George  F.  Young,  long 
after  Mathews  had  purchased  at  delinquent  land  sales,  and  defen- 
dant failed  to  pay  plaintiff.  Plaintiff  alleges  he  took  title  from 
Mathews  February  12,  1878,  merely  as  evidence  of  redemption, 
and  to  secure  from  defendants  the  repayment  of  money  advanced 
and  already  paid  for  defendant  Young.  When  plaintiff  paid  the 
money  to  Mathews  for  the  defendant,  George  F.  Young,  it  does 
not  appear  as  part  of  the  agreement  between  the  parties  that  the 
liability  of  Young  to  plaintiff  depended  upon  the  validity  of  said 
tax  sale.  The  payment  was  made  for  the  benefit  of  the  defen- 
dant, George  F.  Young,  and  plaintiff  should  not  lose  his  money 
on  account  of  irregularity  of  tax  sale,  when  he  is  not  asserting 
title  to  land  sold,  or  attempting  to  enforce  a  lien  upon*  the  land. 
But,  as  already  stated,  these  matters  cannot  arise  or  be  adjudi- 
cated in  this  action  to  recover  money  paid  by  plaintiff  at  tne 
instance  of  defendant. 

Defendants  in  their  answer,  by  way  of  counter-claim,  allege 
that  in  1880  they  paid  $6.71  taxes  on  plaintiff's  lands.  The 
evidence  of  such  payment  is  a  tax  receipt  for  second  instalment 
of  taxes  paid  by  defendant,  Stobo  D.  Garlington,  November  15, 
1880,  on  2,850  acres  of  land  assessed  against  plaintiff,  the  amount 
of  taxes  being  $34.80.  There  is  no  testimony  that  plaintiff 
authorized  or  requested  defendants  to  pay  said  taxes,  and  the 
counter-claim  of  $6.71  cannot  be  allowed. 

Defendants  further  allege  and  set  up  in  their  answer,  by  way 
of  counter-claim,  that  plaintiff  promised  and  agreed  to  pay  defen- 
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dants  a  certain  number  of  bales  of  cotton  as  annual  rent  for  the 
Win.  R.  Young  tract  of  land  for  the  year  1875,  and  the  intervening 
years  up  to  and  inclusive  of  the  year  1880,  which  rent  has  never 
been  paid  by  plaintiff,  and  that  defendants  are  entitled  to  judg- 
ment against  plaintiff  for  the  sum  of  $2,650  the  value  of  said 
rent.  It  appears  from  the  testimony  that  the  William  R.  Young 
tract  of  land  was  conveyed  by  the  executor  of  Samuel  Young  to 
the  defendants,  George  F.  Young  and  Mary  Garlington,  jointly. 
Under  the  code,  a  defendant  can  set  up  a  counter-claim  where  a 
cause  of  action  exists  in  favor  of  a  defendant  and  against  a  plain- 
tiff, between  whom  a  several  judgment  might  be  had  in  the  action, 
and  arising  out  of  one  of  the  following  causes  of  action:  1.  A 
cause  of  action  arising  out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim  or 
connected  with  the  subject  of  the  action.  2.  In  an  action  on 
contract  any  other  cause  of  action,  arising  also  on  contract  and 
existing  at  the  commencement  of  the  action. 

Did  the  plaintiff,  as  matter  of  fact,  promise  or  agree  to  pay 
defendants  rent  for  the  William  R.  Young  tract  of  land?  Plain- 
tiff testifies  positively  that  he  did  not.  It  appears  that  in  order 
to  effect  a  settlement  of  the  money  advanced  for  defendant, 
George  F.  Young,  as  aforesaid,  plaintiff  did  propose  to  defen- 
dant, Stobo  D.  Garlington,  at  a  time  subsequently  to  the  trans- 
action with  George  F.  Young,  May  3,  1875,  to  account  for 
rent  received  by  plaintiff  from  the  William  R.  Young  land,  but 
it  does  not  appear  that  this  was  a  part  of  the  original  agreement 
between  plaintiff  and  George  F.  Young,  but  was  merely  a  pro- 
posal to  effect  a  settlement  which  was  never  accomplished.  The 
defendant,  George  F.  Young,  testifies  that  he  regarded  plaintiff 
as  acting  in  his  own  interest,  but  states  positively  that  there  was 
no  understanding  about  plaintiff  taking  possession  of  the  Billy 
Young  tract  of  land  any  more  than  his  taking  possession  of  any- 
thing else  he  (defendant)  had.  The  testimony  fails  to  show  that 
plaintiff  ever  promised  or  agreed  to  pay  rent  as  such  to  defen- 
dants for  the  William  R.  Young  tract  of  land,  and  the  counter- 
claim cannot  be  allowed.  But  even  if  there  was  satisfactory 
evidence  that  plaintiff  agreed  to  pay  defendants  rent,  the  coun- 
ter-claim as  set  up  in  defendants'  answer  could  not  be  sustained 
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in  this  action,  for  the  reason  that  plaintiff's  claim  herein  estab- 
lished as  set  forth  in  the  answer  would  be  in  favor  of  defendants 
jointly.  I  must  therefore  conclude  that  the  counter-claim,  as  set 
up  in  defendants'  answer,  cannot  be  allowed  under  the  code  of 
procedure. 

Defendants  further  allege  in  their  answer  that  they  have  sus- 
tained damages  by  reason  of  plaintiff's  seeking  to  eject  them 
.  from  the  Calmes  Quarter  tract  of  land,  under  the  deed  from 
Mathews,  and  by  other  interference  with  defendants'  possession 
of  said  land.  The  alleged  conduct  of  plaintiff  is  in  the  nature 
of  a  tort  that  cannot  be  set  up  as  a  defence  to  plaintiff's  action. 

I  find  as  matters  of  fact : 

I.  That  plaintiff  did  not  pay  or  advance  money  to  the  de- 
fendants, Mary  Garlington  and  Stobo  D.  Garlington,  or  either  of 
said  defendants,  at  their  instance,  as  alleged  in  his  complaint. 

II.  That  plaintiff,  at  the  instance  and  request  of  the  defend- 
ant, George  F.  Young,  did  pay  for  and  advance  to  the  said 
George  F.  Young  the  following  sums  of  money,  which  said  sums 
of  money  and  interest  the  defendant,  George  F.  Young,  agreed 
to  pay  plaintiff,  to  wit :  May  3,  1875,  the  sum  of  $340.91 ; 
October  16,  1875,  the  sum  of  $377.07,  and  on  December  21, 
1875,  the  sum  of  $1,136.30,  which  said  several  sums  of  money 
still  remain  due  by  defendant  to  plaintiff,  and  with  interest  up 
to  January  16,  1881,  amounts  to  $2,537.54. 

I  find  as  matters  of  law  : 

I.  That  the  defendants,  Mary  Garlington  and  Stobo  D. 
Garlington,  are  not  indebted  to  plaintiff,  as  alleged,  and  that  the 
complaint  should  be  dismissed  with  costs  as  to  the  defendants, 
Mary  Garlington  and  Stobo  D.a  Garlington. 

II.  That  the  defendant,  George  F.  Young,  is  indebted  to 
plaintiff  for  money  paid  and  advanced  at  his  instance  and  request, 
in  the  sum  of  $2,537.54,  with  interest  from  January  16,  1881, 
together  with  the  costs  of  this  action. 

III.  That  the  counter-claim  set  up  in  the  answer  of  defend- 
ants should  not  be  allowed. 

It  is  therefore  ordered  and  adjudged,  That  George  P.  Cope- 
land,  the  plaintiff,  have  judgment,  with  leave  to  issue  execution 
against    the    defendant,    George  F.   Young,   for  the    sum  of 
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$2,537.54,  with  interest  from  January  16,  1881,  together  with 
costs.  It  is  further  ordered  and  adjudged,  That  plaintiff's  com- 
plaint be  dismissed  with  costs  as  to  the  defendants,  Mary  Gar- 
lington  and  Stobo  D.  Garlington. 

From  this  judgment  the  defendants  appealed  on  the  following 
exceptions : 

Because  it  is  respectfully  submitted — 

1.  His  honor  erred  in  giving  judgment  in  favor  of  plaintiff, 
and  against  the  defendant,  George  F.  Young,  for  $1,136.30 — 
money  paid  by  plaintiff  to  Mathews  in  connection  with  Calmes 
Quarter  tract  of  land. 

2.  His  honor  erred  in  giving  judgment  in  favor  of  plaintiff, 
and  against  defendant,  George  F.  Young,  for  $340.91 — money 
alleged  to  have  been  paid  by  plaintiff  in  connection  with  delin- 
quent land  sales  made  on  May  3,  1875. 

3.  His  honor  erred  in  not  finding  that  plaintiff  must  tender 
title,  or  such  title  as  was  in  him,  to  the  lands  in  connection  with 
which  the  alleged  moneys  were  advanced,  before  he  can  maintain 
this  action  against  the  defendants  for  the  enforcement  of  his  legal 
rights,  or  the  recovery  of  the  moneys  advanced  as  alleged. 

4.  His  honor  erred  in  not  finding  the  sale  of  lands  sold  as 
delinquent  on  May  18,  1874,  and  on  May  3,  1875,  not  only 
irregular,  but  null  and  void. 

5.  His  honor  erred  in  not  finding  that  there  was  no  agree- 
ment between  plaintiff  and  George  F.  Young  touching  the  dis- 
position of  lands  bid  off  by  plaintiff  on  May  3,  1875,  at  the 
sale  of  delinquent  lands. 

6.  His  honor  erred  in  not  finding  as  void  any  verbal  agree- 
ment entered  into  between  plaintiff  and  George  F.  Young  for 
the  disposal  of  the  1,000  acres  of  land,  or  any  part  thereof,  and 
bid  off  by  plaintiff  at  the  sale  of  delinquent  lands  on  May  3, 
1875. 

7.  His  honor  erred  in  not  finding  that  if  George  F.  Young 
had  entered  into  any  verbal  agreement  with  plaintiff  under  a 
misapprehension  of  his  legal  rights,  he  could  withdraw  from  such 
agreement  and  assert  his  rights  in  an  action  to  enforce  legal 
rights. 
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8.  His  honor  erred  in  not  finding  the  legal  title  to  the  1,000 
acres  of  land,  of  which  the  W.  R.  Young  tract  is  alleged  by 
plaintiff  to  be  a  part,  and  bid  off  by  plaintiff  at  sale  of  delin- 
quent lands  on  May  3,  1875,  to  be  in  the  defendants,  George  F. 
Young  and  Mary  Garlington,  and  that  they  are  entitled  to  the 
rents  and  profits  of  the  W.  R.  Young  tract  of  land. 

9.  His  honor  erred  in  finding  that  the  damages  resultant  to 
the  defendants  from  the  action  brought  by  plaintiff  to  eject  Stobo 
D.  Garlington  and  others  from  the  Calmes  Quarter  tract,  were 
resultant  from  conduct  in  the  nature  of  a  tort  and  cannot  be  set 
up  as  a  counter-claim  in  this  action. 

10.  His  honor  erred  in  finding  that  the  counter  claim  set  up 
by  the  defendants  for  the  rents  and  profits  of  the  VV.  R.  Young 
tract  of  land  cannot  be  maintained  in  this  action. 

11.  His  honor  erred  in  not  finding  and  adjudicating  the  equi- 
ties of  the  parties  as  revealed  by  the  pleading  and  the  evidence 
in  this  action. 

Mr.  J.  W.  Ferguson,  for  appellants. 

Messrs.  Holmes  $  Simpson,  B.  W.  Ball,  and  H.  L.  Farley, 
contra. 

June  10,  1884.  The  opinion  of  the  Court  was  delivered  by 
Mr.  Justice  Frasbr.  Only  a  brief  outline  of  the  facts  will 
be  necessary  in  this  opinion,  as  the  case  is  very  fully  stated  in 
the  decree  of  the  Circuit  judge.  Samuel  Young,  late  of  Laurens 
district,  died  in  1865,  leaving  in  force  a  will  by  which,  in  certain 
contingencies,  he  gave  his  estate,  real  and  personal,  to  his  son, 
William  Young,  charged  with  pecuniary  legacies  of  $20,000  each, 
to  his  two  grandchildren,  the  defendants,  George  F.  Young  and 
Mary  Young,  who  has  intermarried  with  the  defendant,  Stobo  D. 
Garlington.  Finding  this  charge  on  the  estate  in  his  hands  a 
very  heavy  one,  in  consequence,  we  suppose,  of  the  changed  con- 
dition of  affairs  at  the  close  of  the  Confederate  war,  William 
Young  conveyed,  in  April,  1876,  the  whole  estate,  reduced  to 
about  8,000  acres  of  land  and  a  small  amount  of  personalty,  to 
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the  defendants,  George  F.  and  Mary  L.,  as  "tenants  in  common," 
in  payment  for  the  said  legacies. 

The  real  estate  consisted  of  a  large  number  of  parcels  or  tracts 
of  land,  and,  amongst  them,  some  land  known  as  the  "Calmes 
tract"  of  1,300  acres,  and  the  "Wm.  R.  Young  tract"  of  550 
acres.  This  tract  of  550  acres  had  been  the  property  of  W.  R. 
Young,  who  died  in  1863,  and  had  been  sold  as  a  part  of  his 
estate  under  some  proceedings  and  in  some  way  not  material  here, 
and  conveyed  to  the  said  Samuel  Young  in  his  life-time,  and  by 
William  Young  conveyed  to  George  F.  and  Mary  L.,  with  the 
other  property  of  his  estate.  These  defendants  having  failed  to 
pay,  in  due  time,  the  taxes  assessed  on  these  lands,  and  the  lands 
or  a  portion  of  them  having  been  sold  as  delinquent,  the  plaintiff 
furnished  the  money  on  several  occasions  to  redeem  them,  or  so 
much  of  them  as  had  been  sold  for  taxes. 

The  complaint  alleges  that  the  money  was  advanced  on  an 
agreement  between  the  plaintiff,  who  is  the  respondent  in  this 
case,  and  the  defendants,   George  F.  and  Mary  L.,  two  of  the 
appellants,  to  repay  the  money  and  interest.     The  Circuit  judge 
has  rejected  several  of  the  sums  claimed  in  the  complaint,  and . 
he  has  also  found  as  a  fact  that  there  was  no  agreement  made  by 
Mary  L.  to  repay  these  moneys.     He  has  found,  however,  as  a 
feet  that  George  F.  did  promise  to  pay  and  is  liable  for  $377.07, 
and  interest  from  October  16,  1875,  the  money  loaned  by  plain- 
tiff to  redeem  a  tract  of  land  in  Newberry  county,  for  $1,136.30, 
and  interest  from  December  21,  1875,  the  money  paid  to  B.  H. 
Mathews  to  redeem  the  Calmes  tract,  which  he  had  bought  at  a 
tax  sale,  and  $340.91,  and  interest  from  May  8,  1875,  money 
advanced  to  buy  in  at  a  tax  sale  a  portion  of  the  said  real  estate 
at  the  same  time  that  plaintiff  claims  to  have  bought  in  the  W. 
R.  Young  tract  for  himself  or  for  parties  whose  interest  he  claims 
to  represent  as  executor  or  administrator  of  W.  R.  Young.   These 
sums,  with  interest,  amount  on  January  16,  1881,  to  $2,539.90, 
and  for  this  sum  and  interest  from  January  16,  1881,  to  the  date 
of  the  decree,  the  Circuit  judge  has  given  judgment 

The  plaintiff's  claim,  thus  adjudicated,  is  a  purely  legal  de- 
mand, triable  by  a  jury,  and  in  such  cases  when  the  case  has  been 
tried,  as  this  case  has,  by  the  Circuit  judge  instead  of  a  jury, 
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there  can  be  no  appeal  to  this  court  from  his  findings  of  fact. 
Mere  errors  of  calculation,  however,  or  improper  conclusions  of 
law  from  the  facts  found  by  the  Circuit  judge,  as  will  hereafter 
appear,  may  be  corrected  in  this  court  without  any  infringement 
of  the  rule  which  does  not  permit  this  court  to  review  the  find- 
ings of  fact  by  a  Circuit  judge  in  a  jury  case. 

Besides  the  general  denial  of  the  plaintiff's  cause  of  action,  the 
defendants  set  up  in  their  answer  by  way  of  defence,  1.  That  on 
the  occasion  when  plaintiff  advanced  the  sum  of  $1,136.30,  De- 
cember 21,  1875,  to  redeem  the  Calmes  tract,  B.  H.  Mathews, 
who  had  purchased  the  same  at  the  tax  sale,  made  a  title,  such  as 
he  had,  to  the  plaintiff  for  the  same,  and  that  it  was  incumbent 
on  the  plaintiff  in  any  action  to  recover  the  money  to  tender  back 
to  defendant  such  title,  and  that  he  has  failed  to  do  so  here.  2. 
By  way  of  counter-claim,  defendants  allege  that  plaintiff  had, 
before  the  commencement  of  this  action,  brought  an  action  against 
the  defendant,  Stobo  D.  Garlington,  and  the  tenants,  to  recover 
possession  of  the  Calmes  tract;  that  by  this  action  and  other 
interference  with  the  possession,  plaintiff  had  caused  damage  to 
the  defendants  to  the  extent  of  $1,000,  for  which  amount  the 
defendants  set  up  a  counter-claim  in  this  action.  3.  Further,  by 
way  of  counter-claim,  the  defendants  allege  that  the  plaintiff  has 
been  in  possession  of  the  said  W.  R.  Young  tract,  and  has  re- 
ceived the  rents  and  profits  thereof  from  the  year  1875,  includ- 
ing that  year,  to  the  present  time;  that  the  title  to  the  said  W. 
R.  Young  tract  is  in  the  defendants,  George  F.  and  Mary  L. ; 
that  the  rents  and  profits  of  the  said  land  for  the  time  plaintiff 
has  been  in  possession  thereof  are  worth  $2,650;  that  plaintiff 
agreed  to  pay  the  same;  and  for  this  sum  defendants  set  up  a 
counter-claim.  4.  Defendants  also  set  up  as  a  counter-claim  the 
mm  of  $6.50,  money  advanced  for  plaintiff  in  the  payment  of 
some  taxes. 

The  Circuit  judge  has  rejected  this  defence  and  all  of  these 
counter-claims.  There  has  been  no  appeal  as  to  the  items  in  the 
complaint  rejected  by  the  Circuit  judge,  or  as  to  the  item  of . 
1377.67,  advanced  October  16,  1875,  or  as  to  the  counter-claim 
of  96.50.  The  appeal  brings  up  all  the  other  questions  in  the 
case  on  exceptions  by  the  defendants. 
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1.  The  first  two  exceptions  are  as  to  the  findings  of  fact  by  the 
Circuit  judge  on  the  plaintiff's  cause  of  action,  and  have  been 
disposed  of  above. 

2.  The  3d,  4th,  and  9th  exceptions  relate  to  the  failure  of  the 
plaintiff  to  tender  back  title  to  the  Calmes  tract,  and  damages  to 
the  possession  thereof.  It  is  clear  from  the  testimony  that  B.  H. 
Mathews  conveyed  to  plaintiff  such  title  as  he  had  to  the  Calmes 
tract  only  as  a  security  for  the  repayment  of  the  money,  $1,136.- 
80,  advanced  by  plaintiff  to  the  defendant,  George  F.,  for  its 
redemption,  the  said  George  F.  going  into  possession  thereof  and 
retaining  it,  either  by  himself  or  others.  If  this  had  been  an 
agreement  between  the  plaintiff  and  George  F.  for  the  sale  to 
George  F.  of  the  Calmes  tract  on  the  payment  of  $1,136.30, 
there  would  have  been  good  reason  for  the  claim  now  made  by 
George  F.,  that  plaintiff  should  have  tendered  title  either  before 
action  or,  at  least,  in  his  complaint,  in  which  he  sues  for  the  pur- 
chase money,  before  he  could  be  allowed  to  recover.  A  creditor 
who  holds  a  claim  secured  by  a  mortgage  of  real  estate,  or  other 
collaterals,  is  under  no  obligation  to  resort  to  his  mortgage  or 
other  collaterals,  in  the  first  instance,  if  he  is  satisfied  to  sue  for 
and  obtain  a  purely  personal  judgment  against  his  debtor. 
Neither  is  he  under  any  obligation  to  tender  back  title  to  the 
mortgaged  property  or  a  delivery  of  the  collaterals,  in  his  com- 
plaint, as  a  condition  of  his  right  to  recover  a  judgment  for  his 
debt.  If  the  defendant,  the  mortgagor,  is  apprehensive  of  injury 
or  loss,  as  he  might  well  be  when  the  mortgage  has  been  made 
by  way  of  a  deed  absolute  on  its  face,  or  when  the  property 
pledged  for  the  payment  of  the  debt  consists  of  negotiable  securi- 
ties, the  proper  remedy  for  the  defendant  is  to  tender  in  his 
answer  the  money  due  to  the  plaintiff  and  demand,  by  way  of 
counter-claim,  a  reconveyance  of  his  land  unincumbered  by  the 
plaintiff,  or  a  redelivery  of  his  securities. 

It  is  not  difficult  to  conceive  of  circumstances  which  would 
make  this  course  necessary  and  proper  on  the  part  of  the  defen- 
dant in  order  to  protect  himself  against  a  loss  of  his  securities 
after  he  has  paid  the  debt  for  which  they  were  pledged ;  but  in 
such  cases  it  would  be  the  duty  of  the  defendant  debtor  and  not 
of  the  plaintiff  creditor  to  tender  performance  as  the  foundation 
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of  his  demand  for  judgment.  It  was  not  the  duty  of  the  plain- 
tiff in  this  case  in  his  complaint  to  tender  back  such  title  as  he 
has  to  the  Calmes  tract,  and  which,  it  seems,  he  has  once  failed 
to  establish  in  the  courts,  but  of  the  defendant,  George  F.,  to 
tender  payment,  in  his  answer,  of  the  amount  secured  by  such  title. 
If  this  had  been  done,  the  court  might  have  ordered  a  reconvey- 
ance as  a  condition  of  a  payment  for  this  sum  in  favor  of  plaintiff, 
but  not  otherwise. 

3.  Defendants  also  set  up  a  counter  claim  for  damages  growing 
out  of  an  action  brought  by  plaintiff  against  the  defendant,  Stobo 
D.  Garlington,  and  certain  tenants,  to  recover  the  possession  of  the 
Calmes  tract,  and  other  alleged  interference  with  the  possession 
of  defendants.  If  any  action  would  lay  in  this  or  in  any  other 
case  for  merely  bringing  an  action  to  recover  possession  of  land, 
which  proves  unsuccessful,  or  if  there  has  been  any  thing  in  the 
conduct  of  the  plaintiff  in  reference  to  the  possession  of  the 
Calmes  tract,  as  shown  by  the  testimony  taken  in  this  case,  on 
which  an  action  could  be  founded,  such  action  cannot,  in  any 
proper  sense,  be  said  to  be  founded  on  contract.  If  any  thing, 
these  matters  are  torts,  either  trespass  or  case,  and  are  not  pro- 
per subjects  of  a  counter-claim  in  an  action  founded  on  a  contract 
for  the  payment  of  money  loaned. 

Exceptions  5,  6,  7,  8,  and  10,  refer  to  the  title  of  the  W.  R. 
Young  tract  and  the  counter-claim  set  up  in  reference  to  the  rents 
and  profits  of  said  tract  while  in  possession  of  the  plaintiff.  We 
will  consider  first  the  counter-claim  for  rent.  It  appears  that 
this  tract  of  land  was  at  one  time  the  property  of  W.  R.  Young, 
and  after  his  death  was  conveyed  by  some  process,  the  validity  of 
which  is  in  dispute  between  the  plaintiff  and  the  defendants,  to 
Samuel  Young,  and  was  conveyed  by  William  Young,  who  claimed 
under  the  will  of  Samuel  Young,  to  the  defendants,  George  F. 
and  Mary  L.,  "as  tenants  in  common."  Assuming,  for  the  pur- 
poses of  this  case,  so  far  as  the  question  of  rent  is  concerned,  that 
the  title  of  Wm.  R.  Young  has  passed  to  Samuel  Young,  and 
that  Samuel  Young's  title  has  passed  to  defendants,  George  F. 
and  Mary  L.,  under  the  deed  made  by  William  Young,  and  that 
there  has  been  no  valid  conveyance  of  the  W.  R.  Young  tract  to 
plaintiff,  the  title  remains  in  George  F.  Young  and  Mary  Young 
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Garlington,   "as  tenants  in  common."     They  have  this  title  if 
any,  and  no  other. 

There  has  been  no  proof  of  any  express  contract  on  the  part  of 
plaintiff  to  pay  to  George  F.  or  Mary  L.,  or  either  of  them, 
rent  for  the  W.  R.  Young  tract.  They  can  stand,  therefore,  only 
upon  the  implied  agreement  based  upon  the  plaintiff's  use  and 
occupation  of  the  land,  the  title  to  which  is  in  them  "as  tenants 
in  common."  Their  claim  for  rent  on  an  implied  promise  is 
joint,  and  not  several.  "As  each  (tenant  in  common)  has  a 
separate  and  distinct  freehold,  if  they  have  been  disseized  and 
seek  to  recover  the  estate  they  must  bring  separate  actions  and 
may  not  join.  And  if  one  tenant  in  common  recover  judgment 
for  possession  in  an  action  for  the  whole  land,  he  can  recover 
damages  pro  rata  according  to  his  actual  interest  in  the  estate. 
But  as  they  have  one  possession,  they  must  join  in  actions  for 
injuries  to  this,  as  trespass  quare  clausurn  fregit,  nuisance,  and 
the  like."  3  Wash.  Real  Prop.,  572.  To  the  same  effect^  see 
1  Chit  PZ.,  13,  note  1,  with  the  authorities  cited.  The  wrong 
done  here  was  to  the  possession,  and  the  tenants  in  common  are 
permitted  to  elect  to  sue  on  the  implied  contract  instead  of  the 
trespass.  Their  possession  is  one,  and  any  claim  based  on  this 
possession  must  necessarily  be  joint. 

If  there  had  been  an  express  contract,  the  case  would  have 
been  different,  and  the  contract  would  have  been  joint  or  several 
according  to  the  agreement  of  the  parties.  The  claim  for  rent  of 
this  land  is  therefore  one  for  which  George  F.  and  Mary  L.  could 
only  have  sued  jointly,  and  the  question  now  is,  can  this  joint 
demand  be  set  up  in  this  action,  in  which  it  is  found  that  plain- 
tiff has  a  valid  demand  against  only  one  of  these  defendants.  It 
is  conceded,  that  if  the  plaintiff  had  failed  entirely  in  his  action 
against  all  and  each  of  the  defendants,  such  a  counter-claim, 
though  it  be  joint,  could  be  set  up  against  him.  Pom.  Rem.,  739. 
In  the  case  before  the  court,  the  plaintiff  has  established  his  de- 
mand against  one  and  only  one  of  the  defendants.  By  setting 
up  a  counter-claim,  the  defendants  become,  in  reference  thereto, 
the  plaintiffs,  and  the  plaintiffs  become  quoad  hoc  defendants. 
Plyler  v.  Parker,  10  S.  C,  464. 

The  general  rule  laid  down  in  Pom.   Rem.,  761,  is  this: 
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"Fifthly,  when  two  or  more  persons  have  a  joint  right  of  action 
and  unite  as  plaintiffs  to  enforce  the  same,  a  counter-claim  cannot 
be  admitted  against  one  or  some  of  them  in  favor  of  any  or  all 
the  defendants."  According  to  this  rule,  if  defendants  had  brought 
a  joint  action  for  rent  and  established  their  demand,  plaintiff 
could  not  have  set  up  his  several  claims  against  one  of  them  as  a 
counter-claim.  These  two  matters  cannot  be  adjudicated  in  the 
same  action,  and  one  of  them  must  be  rejected.  Plaintiff  has 
eome  into  court  to  enforce  his  demand,  and  cannot  be  deprived  of 
his  right  by  the  presentation  of  a  counter-claim,  the  allowance  of 
which  would  have  the  effect  of  remanding  him  to  another  action. 
If  either  party  must  resort  to  another  action,  the  defendants'  in 
this  case  must  do  so.  Plaintiff  has  chosen  his  ground  for  the 
contest,  and  if  he  has  rights,  they  must  be  accorded  to  him  here. 
There  may  perhaps  be  cases  of  insolvency,  or  other  circumstances 
where  the  application  of  this  rule  might  be  practically  a  total 
defeat  of  the  party,  who  is  turned  out  of  court  for  the  reason  here 
assigned,  but  no  such  circumstances  or  special  equity  have  been 
alleged  by  the  defendants  here. 

These  exceptions  also  allege  as  error  that  the  Circuit  judge 
did  not  settle  the  questions  between  plaintiff  and  defendants  as 
to  the  title  to  the  W.  R.  Young  tract.  We  have  examined  the 
pleadings  in  the  case  carefully  and  do  not  find  any  such  issue 
raised  by  them;  whatever  is  said  in  reference  to  this  subject  is 
merely  by  way  of  recital  to  explain  the  matters  above  alluded  to, 
and  as  to  which  relief  is  sought.  The  complaint  is  not  framed 
with  any  view  to  enforce  the  performance  of  any  contract  in  ref- 
erence to  the  W.  R.  Young  tract,  and  the  answer  is  not  framed 
with  any  view  to  recover  possession  of  said  land.  While  parties 
may  have  any  relief  to  which  it  appears  by  the  evidence  they  are 
entitled,  it  must  be  something  within  the  scope  of  the  pleadings. 
There  was,  therefore,  no  error  in  refusing  in  this  action  to  adju- 
dicate the  title  or  possession  of  the  W.  R.  Young  tract. 

All  that  it  is  intended  to  decide  in  reference  to  these  counter- 
claims, and  as  to  the  titles  to  the  Calmes  tract  and  the  W.  R. 
Young  tract  is,  that  these  are  not  proper  matters  to  be  adjudi- 
cated in  this  action. 
As  above  intimated,  there  are  several  errors  or  mere  inadver- 
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tencies  apparent  on  the  face  of  the  Circuit  decree  which  should 
be  corrected.  1st.  The  whole  amount  paid  by  plaintiff  on  May 
3,  1875,  as  found  by  the  Circuit  judge,  was  $661.89,  and  not 
$757.59,  as  alleged  in  the  complaint.  The  defendant,  George 
F.,  was  to  pay  of  this  amount  in  the  proportion  which  450  acres 
bears  to  1,000  acres  of  land.  The  true  sum,  from  this  finding  of 
the  Circuit  judge,  should  have  been  $297.85,  and  not,  as  stated 
in  the  decree,  $340.91.  The  total  of  the  principal  will  therefore 
be  $1,810.96,  and  of  the  interest  $667.70,  in  all,  $2,478.68,  and 
not  $2,529.90,  as  stated  in  the  decree.  2d.  Of  this  sum  only  the 
principal  should  bear  interest  from  January  16,  1881,  the  date 
of  the  commencement  of  the  action,  to  the  date  of  the  decree, 
August  30,  1883,  while  the  Circuit  decree  allows  interest  on  the 
whole  sum,  principal  and  interest.  The  judgment  should  have 
been  for  $2,478.66,  and  interest  on  $1,810.96  from  January  16, 
1881,  to  August  30,  1883. 

Subject  to  these  modifications  as  to  the  amount  of  the  plain- 
tiff's demand,  it  is  ordered  and  adjudged  that  the  judgment  of 
the  Circuit  Court  be  affirmed. 


STATE  y.  BERLIN. 


1.  An  act  of  the  legislature  prohibiting  the  sale  of  spirituous  or  intoxi- 
cating liquors  outside  of  incorporated  cities,  towns,  and  villages, 
while  permitting  such  sale  under  license  within  cities,  towns,  and 
villages,  does  not  violate  article  I.,  section  12,  of  the  constitution  of 
this  state,  nor  the  14th  amendment  of  the  United  States  constitution. 

2.  Laws  regulating  the  sale  of  liquors  are  police  regulations,  and  the 
legislature  may  prescribe  different  regulations  in  different  localities ; 
but  such  laws  must  apply  equally  to  all  persons  within  the  territo- 
rial limits  affected. 

Before  Wallace,  J.,  Berkeley,  June,  1883. 

This  was  an  indictment  under  the  act  of  1880,  against  Carl 
Berlin  and  G.  Staevens  for  selling  liquors  without  a  license.  The 
defendants  pleaded  in  bar,  that  the  act  was  void  because  contrary 
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to  the  constitution  of  this  state  (Art.  I.,  §  12),  and  of  the  United 
States  (14th  Amendment).  The  State  demurred  to  the  plea, 
which  was  overruled.  The  case  then  went  to  the  jury.  The 
evidence  showed  that  defendants  were  owners  of  a  store  upon 
Edisto  Idland,  which  is  outside  of  any  incorporated  city,  town,  or 
village,  and  that  a  clerk  in  the  employment  of  defendants  sold  to 
witness  a  drink  of  whiskey.  The  judge  charged  the  jury  that 
the  act  of  1880  was  constitutional,  and  that  if  they  believed  from 
the  evidence  that  the  defendants  authorized  the  sale,  they  should 
find  against  them.  The  jury  found  the  defendants  guilty.  The 
defendants  appealed  upon  two  grounds,  which  were  substantially 
as  follows: 

1.  Because  said  act  is  contrary  to  the  constitution  of  this  state 
in  that  it  prohibits  the  sale  of  liquors  in  the  country,  while  it 
permits  such  sale  in  cities  and  towns ;  and  said  act  is  unequal 
and  unjust,  and  is  contrary  to  the  common  rights  of  citizens  of 
the  state,  in  that  it  confers  a  privilege  upon  one  citizen  which  it 
denies  to  another. 

2.  Because  said  act  is  contrary  to  section  1  of  article  XIV.,  of 
die  amendments  to  the  constitution  of  the  United  States. 

Mr.  B.  J.  WhaUy  for  appellants. 

The  question  here  made  is  not  res  adjudicator  because  the 
grounds  now  taken  were  not  raised  in  the  cases  heretofore  decided, 
16  8.  C,  482;  18  Id.,  103.  The  sale  of  liquors  may  be  regu- 
lated and  licenses  required,  5  How.,  504 ;  2  McMuU.,  233.  But 
this  law  is  objectionable  because  violating  the  constitutional  pro- 
visions stated  in  the  plea.  Cool.  Con.  Lim.  (4th  edit.),  489-494, 
732;  18  Cent.  Law  J.,  No.  11;  2  McMuU.,  236. 

Mr.  Solicitor  Jervey  contra,  cited  Cool.  Con.  lam.,  182;  42 
Md.,  71;  18  S.  C,  81;  Ibid,  103;  Cool.  Tax.,  128;  Burr. 
Tax.,  69,  147;  29  La.  Ann.,  283;  30  Id.,  991;  22  Minn., 
312;  35  Ark.,  69;  2  McMull.,  233;  4  Strob.,  241. 

June  23,  1884.     The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.     The  sole  question  raised  by  this  ap- 
peal is  as  to  the  constitutionality  of  the  first  section  of  the  act  of 
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1880  (17  Stat,  459),  incorporated  in  the  general  statutes  as  sec* 
tion  1731.  Although  the  constitutionality  of  this  law  has  been 
twice  before  affirmed  by  this  court  (State  v.  Mancke,  18  S.  C, 
81,  and  State  v.  Turner,  Ibid,  103),  yet,  as  the  counsel  for  the 
appellant  seems  to  think  that  the  attention  of  the  court  was  not 
directed,  in  the  argument  of  those  cases,  to  the  ground  upon  which 
they  now  assail  the  constitutionality  of  the  act,  we  have  not  been 
unwilling  to  reconsider  the  question. 

That  ground  is,  that  inasmuch  as  the  first  section  of  the  act 
absolutely  forbids  the  sale  of  spirituous  liquors  outside  the  limits 
of  incorporated  cities,  towns,  and  villages,  while  in  a  subsequent 
section  it  provides  for  the  granting  of  licenses  to  sell  such  liquors 
within  the  limits  of  incorporated  cities,  towns,  and  villages,  it 
establishes  a  discrimination  in  favor  of  one  class  of  persons  as 
against  another,  and  is  therefore  in  conflict  with  the  provisions 
of  article  I.,  section  12,  of  the  constitution  of  this  state,  as  well 
as  the  provisions  of  the  14th  amendment  of  the  constitution  of 
the  United  States.  The  provision  of  the  12th  section  of  article 
L,  which  this  law  is  supposed  to  violate  is  expressed  in  the  fol- 
lowing words :  "No  person  shall  be  *  *  *  subjected  in  law  to 
any  other  restraints  or  disqualifications,  in  regard  to  any  personal 
rights,  than  such  as  are  laid  upon  others  under  like  circumstances ;" 
and  the  language  of  that  portion  of  the  14th  amendment,  with 
which  this  law  is  supposed  to  conflict  is  as  follows :  "AH  persons 
born  or  naturalized  in  the  United  States,  and  subject  to  the  juris* 
diction  thereof,  are  citizens  of  the  United  States,  and  of  the  state 
wherein  they  reside.  No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities.^  citizens  of  the 
United  States;  nor  shall  any  state  tteprive  any  person  of  life, 
liberty,  or  property  without  jlueprocess  of  law ;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws." 

Appellants  contend  that  their  privileges  and  immunities,  as 
citizens  of  the  United  States,  are  abridged  by  the  law  in  ques- 
tion, which  is  therefore  in  violation  of  the  constitution  of  the 
United  States,  and  that  the  restraints  and  disqualifications  im- 
posed by  the  act  upon  their  personal  rights  are  in  violation  of 
the  provisions  of  the  constitution  of  the  state.  It  will  be  ob- 
served that  the  act  in  question  makes  no  discrimination  whatever 
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in  regard  to  persons  or  to  classes  of  persons  as  such,  but  that  it 
only  discriminates  as  to  localities,  leaving  the  rights,  privileges, 
and  mnnnnitie^oT  all  peisunylireach  locality  precisely  the  same. 
It  must  also  be  remembered  that  laws  regulating  the  sale  of 
spirituous  liquors  are  to  be  regarded  as  police  regulations,  over 
which  the  state  has  absolute  control,  limited  only  by  some  con- 
stitutional prohibition.  The  state,  therefore,  in  the  exercise  of 
this  police  power,  may  pass  laws  absolutely  prohibiting  the  sale 
of  spirituous  liquors,  except  unbroken  packages  while  in  the 
hands  of  the  importer,  and  except,  perhaps,  where  the  rights  of 
property,  existing  at  the  time  of  the  passage  of  the  law,  might 
be  destroyed,  or  it  may  throw  around  such  traffic  such  restraints 
as  in  the  judgment  of  the  legislature  may  be  most  conducive  to 
the  peace  and  good  order  of  society,  by  preventing  the  evils  which 
might  flow  from  an  unrestrained  traffic  in  such  articles.  License  j 
Cases,  bHow.,  504;  Bartemeyer  v.  Iowa,  18  Wall,  129;  27ei- 
smbriUU  ads.  City  Council,  2  McMull,  23S ;  City  Council  v. 
Ahrens,  4  Strob.,  241. 

The  practical  question,  therefore,  presented  in  this  case  is, 
whether  the  legislature  can,  in  the  exercise  of  the  police  power, 
prescribe  different  regulations  for  the  sale  of  spirituous  liquors, 
in  different  localities  within  its  borders.     It  is  quite  clear  that 
regulations  which  might  prove  very  effective  in  one  locality,  might  ; 
be  found  very  inefficient  in  another ;  and  it  would  seem,  there- 
fore, that  to  render  the  exercise  of  this  admitted  power  most  ( 
effective,  the  regulations  should  be  adapted  to  the  wants  and  con- , 
ditions  of  the  different  localities  to  which  they  are  to  be  applied.  I 
It  seems  to  us  that  the  rule  upon  this  subject  has  been  well  ex- 
pressed by  Judge  Cooley  in  his  work  on  Constitutional  Limita- 
tions (2d  edit.)  at  page  390 :  "Laws,  public  in  their  objects,  may, 
unless  express  constitutional  provision  forbids,  be  either  general 
or  local  in  their  application.  *  *  *  The  authority  that  legislates 
for  the  state  at  large  must  determine  whether  particular  rules 
shall  extend  to  the  whole  state  and  all  its  citizens,  or,  on  the 
other  hand,  to  a  subdivision  of  the  state  or  a  single  class  of  its 
citizen  only.     The  circumstances  of  a  particular  locality  or  the 
prevailing  public  sentiment  in  that  section  of  the  state,  may  re- 
quire or  make  acceptable  different  police  regulations  from  those 
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demanded  in  another.  *  *  *  The  legislature  may  therefore  pre- 
scribe different  laws  of  police  *  *  *  in  each  distinct  municipal- 
ity, provided  the  state  constitution  does  not  forbid.  These  dis- 
criminations are  made  constantly ;  and  the  fact  that  the  laws  are 
of  local  or  special  operation  only  is  not  supposed  to  render  them 
obnoxious  in  principle.  *  *  *  If  the  laws  be  otherwise  unobjec- 
tionable, all  that  can  be  required  in  these  cases  is,  that  they  be 
general  in  their  application  to  the  class  or  locality  to  which  they 
apply ;  and  they  are  then  public  in  character,  and  of  their  pro- 
priety and  policy  the  legislature  must  judge."  The  whole  mat- 
ter is  well  summed  up  in  a  note  on  the  same  page,  in  the  follow- 
ing words :  "To  make  a  statute  a  public  law  of  general  obliga- 
tion, it  is  not  necessary  that  it  should  be  equally  applicable  to  all 
parts  of  the  state;  all  that  is  required  is,  that  it  shall  apply 
equally  to  all  persons  within  the  territorial  limits  described  in 
the  act." 

The  same  principle  has  been  recognized  by  the  Supreme  Court 
of  the  United  States  and  applied  to  a  case  of  a  different  character 
from  that  now  under  consideration,  in  Missouri  v.  Lewis,  101  TJ. 
S.,  22.  It  seems  that  by  the  laws  of  Missouri,  an  appeal  lies  to 
the  Supreme  Court  of  the  state,  from  a  final  judgment  of  a 
Circuit  Court  in  the  state,  except  those  held  for  the  counties  of 
St.  Charles,  Lincoln,  Warren,  and  St.  Louis,  and  the  city  of  St. 
Louis,  for  which  counties  and  city  a  separate  court  of  appeals  is 
established,  called  the  "St.  Louis  Court  of  Appeals,"  and  from 
its  decisions,  no  appeal  lies  to  the  Supreme  Court,  except  in  cer- 
tain specified  cases,  of  which  the  case  before  the  court  was  not 
one.  It  was  contended  that  this  provision  of  the  Missouri  law 
was  in  conflict  with  the  14th  amendment  of  the  United  States 
constitution,  because  it  denies  to  suitors  in  the  courts  of  St.  Louis 
and  the  counties  named,  the  equal  protection  of  the  laws,  in  that 
it  denies  to  them  the  right  of  appeal  to  the  Supreme  Court  of  the 
state  in  cases  where  it  gives  that  right  to  suitors  in  the  other  one 
hundred  and  nine  counties  of  the  state.  It  was  held  that  this 
provision  of  the  Missouri  law  was  not  in  conflict  with  the  14th 
amendment  or  any  other  provision  of  the  constitution  of  the  United 
States. 

Mr.  Justice  Bradley,  in  delivering  the  opinion  of  the  court 
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uses  this  language,  which  may  well  be  applied  to  the  case  now 
under  consideration :  "Each  state  has  the  right  to  make  political 
subdivisions  of  its  territory  for  municipal  purposes,  and  to  regu- 
late their  local  government.  As  respects  the  administration  of 
justice,  it  may  establish  one  system  of  courts  for  cities  and  an- 
other for  rural  districts,  one  system  for  one  portion  of  its  terri- 
tory, and  another  system  for  another  portion.  Convenience,  if 
not  necessity,  often  requires  this  ta  be  done,  and  it  would  seri- 
ously interfere  with  the  power  of  a  state  to  regulate  its  internal 
affairs  to  deny  to  it  this  right.  *  *  *  We  might  go  still  further 
and  say,  with  undoubted  truth,  that  there  is  nothing  in  the  con- 
stitution to  prevent  any  state  from  adopting  any  system  of  laws 
or  judicature  it  sees  fit  for  all,  or  any  part,  of  its  territory.  *  *  * 
If  every  person  residing  or  being  in  either  portion  of  the  state 
should  be  accorded  the  equal  protection  of  the  laws  prevailing 
there,  he  could  not  justly  complain  of  a  violation  of  the  clause 
referred  to.  For,  as  before  said,  it  has  respect  to  persons  and 
classes  of  persons.  It  means  that  no  person  or  class  of  persons 
shall  be  denied  the  same  protection  of  the  laws  which  is  enjoyed 
by  other  persons,  or  other  classes  in  the  same  place  and  under 
the  like  circumstances." 

The  same  principle  has  been  applied  in  the  state  of  Alabama, 
in  Davis  v.  State  (68  Ala.,  58 — 44  Am.  Rep.,  128),  where  it 
was  held  that  a  statute  making  it  unlawful  to  transport  or  remove 
cotton  in  the  seed,  in  certain  counties,  after  sunset  and  before 
sunrise  of  the  succeeding  day,  was  not  in  conflict  with  any  pro- 
vision of  the  state  or  federal  constitution. 

If,  as  we  have  seen,  the  legislature  has  the  power  to  prescribe 
different  police  regulations  for  different  localities  within  the  terri- 
tory of  the  state,  we  do  not  see  how  the  law  in  question  can  be 
said  to  violate  section  12  of  article  I.  of  the  constitution  of  this 
state.  It  does  not  subject  any  person  to  any  restraint  or  disqual- 
ification in  regard  to  any  personal  right,  to  which  all  persons  in 
the  same  locality  and  under  the  like  circumstances  are  not  sub- 
jected, but  all  in  that  locality  stand  precisely  upon  the  same  foot- 
ing, and  no  one  has  any  right  to  complain  of  any  infraction  of 
his  constitutional  rights.  To  use  the  language  of  Judge  Gooley 
quoted  above,  while  it  is  true  that  the  statute  in  question  is  not 
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"equally  applicable  to  all  parts  of  this  state/'  it  is  equally  true 
that  it  does  apply  "equally  to  all  persons  within  the  territorial 
limits  described  in  the  act." 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
be  affirmed. 


MITCHELL  v.  FOWLER. 


Where  the  defendant  in  a  trial  justice's  court  did  not  admit  the  plain- 
tiff's case,  but  on  appeal  to  the  Circuit  Court  and  on  trial  there  de 
novo,  orally  admitted  the  execution  of  the  note  sued  on  and  the  plain- 
tiff's ownership  of  it,  defendant  is  not  entitled  to  open  and  reply, 
not  having  admitted  "by  his  pleadings"  the  plaintiff's  case. 

Before  Hudson,  J.,  Spartanburg,  October,  1883. 

Action  by  C.  W.  Mitchell  against  W.  D.  Fowler,  commenced 
in  a  trial  justice's  court  on  September  18,  1880,  and  there  tried 
in  October,  1880.     The  opinion  states  the  case. 

Messrs.  Wofford  £  Jennings  for  appellant. 

Messrs.  Bobo  £  Carlisle,  contra. 

June  23,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  The  error  assigned  in  this  case  is  the 
refusal  of  the  Circuit  judge  to  allow  the  defendant  to  open  and 
reply.  The  action  was  on  a  note  and  originally  brought  in  a 
trial  justice's  court,  where  the  plaintiff  proved  his  case  and  the 
defences  were,  first,  usury  and,  second,  that  the  defendant,  who 
was  the  surety  on  the  note,  had  been  discharged  by  an  agreement 
between  the  plaintiff  and  the  principal  for  an  extension  of  time. 
The  trial  justice  rendered  judgment  for  the  plaintiff  and,  the 
defendant  appealing,  the  case  came  on  for  trial  de  novo  in  the 
Circuit  Court.  The  pleadings  were  altogether  oral,  and  at  the 
trial  in  the  Circuit  Court  the  plaintiff  stated  as  his  cause  of  action 
the  note  which  lie  exhibited,  and  stated  that  the  plaintiff  was  the 
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owner  of  the  note.  Counsel  for  defendant  admitted  the  execu- 
tion of  the  note  by  the  defendant  and  the  plaintiff's  ownership  of 
it,  and  pleaded  as  his  defences,  usury  and  discharge  by  extension 
of  time  to  the  principal.  Thereupon  he  claimed  the  right  to  open 
and  reply,  which  being  objected  to,  defendant's  counsel  stated 
that  he  admitted  plaintiff's  right  to  recover,  unless  he  introduced 
testimony  as  to  the  defences  interposed,  and  again  claimed  the 
right  to  open  and  reply.  This  was  refused  by  the  Circuit  judge, 
who  held  "that  the  defendant  is  entitled  to  open  and  reply  only 
when  he  admits  the  plaintiff's  case,  and  takes  upon  himself 
the  harden  of  proof;  that  this  must  be  done  in  the  defences  set 
up,  an  d  that  the  defences  here  set  up  did  not  admit  but  denied 
the  plaintiff 's  case;  that  admitting  the  execution  of  a  note  and 
its  ownership  by  the  plaintiff  did  not  admit  the  plaintiff's  case, 
but  the  defence  struck  directly  at  the  validity  of  the  note  as 
against  the  defendant  in  its  origin,  as  well  as  owing  to  the  sub- 
sequent dealings  of  principal  and  payee." 

After  this  decision  was  announced  the  plaintiff  was  introduced 
as  a  witness  and  proved  the  signature  to  the  note,  and  his  owner- 
ship of  it.  After  testimony  was  heard  on  the  part  of  the  defen- 
dant in  support  of  his  defences,  to  which  the  plaintiff  was  per- 
mitted to  offer  evidence  in  reply,  judgment  was  rendered  in  favor 
of  the  plaintiff,  from  which  the  defendant  appeals,  upon  the 
ground  that  the  Circuit  judge  erred  in  refusing  to  allow  the 
defendant  to  open  and  reply,  and  in  allowing  that  privilege  to  the 
plaintiff. 

While  we  concur  with  the  Circuit  judge  in  the  conclusion 
which  he  reached,  we  prefer  to  rest  our  judgment  upon  a  differ- 
ent ground  from  that  adopted  by  him.  The  practice  in  regard  to 
the  right  to  open  and  reply  is  regulated  by  Rule  59  of  the  Cir- 
cuit Court,  which  provides  that  the  defendant  shall  have  this 
right  "where  he  admits  the  plaintiff's  cause  by  the  pleadings, 
and  takes  upon  himself  the  burden  of  proof."  In  a  trial  justice's 
court,  "the  pleadings  may  be  oral  or  in  writing ;  if  oral,  the  sub- 
stance of  them  shall  be  entered  by  the  trial  justice  in  his  docket ; 
if  in  writing,  they  shall  be  filed  by  him,  and  a  reference  to  them 
shall  be  made  in  the  docket."  Code,  §  88,  subdiv.  2.  Whether 
the  practice  as  prescribed  by  Rule  59  can  be  applied  to  cases  in  a 
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trial  justice's  court,  especially  where  the  parties  have  proceeded 
by  oral,  rather  than  written,  pleadings,  is  a  question  which  we 
are  not  called  upon  to  determine,  inasmuch  as  in  this  case  there 
was  no  admission  of  the  plaintiff's  cause  of  action  in  that  court, 
either  "by  the  pleadings"  or  otherwise,  but,  on  the  contrary,  it 
is  stated  in  the  "Case"  that  when  the  case  came  on  for  trial 
before  the  trial  justice,  "the  plaintiff  proved  his  case,  the  defend- 
ant pleading  usury,"  &c. 

When  the  case  was  carried  by  appeal  to  the  Circuit  Court 
there  were  no  new  pleadings,  but  it  was  tried  upon  the  pleadings 
as  they  stood  in  the  trial  justice's  court,  and  as  it  is  conceded 
that  the  defendant  did  not,  by  his  pleadings,  in  the  trial  justice's 
court  admit  the  plaintiff's  cause  of  action,  it  is  quite  clear  that 
the  defendant  did  not  bring  himself  within  the  rule  which  entitled 
him  to  open  and  reply.  For  the  rule  is  explicit  that  the  admis- 
sion of  the  plaintiff's  cause  of  action  must  be  made  "by  the 
pleadings,"  so  that  it  may  be  matter  of  record;  and  such  has 
been  the  construction  placed  upon  the  rule  by  the  decisions  of 
this  court.  Brown  v.  Kirkpatrick,  5  S.  C,  267;  McConneU  v. 
Kitchens,  20  itf.,  430.  There  can  be  no  oral  pleadings  in  the 
Circuit  Court,  and  therefore  the  fact  stated  in  the  record  that  the 
defendant,  at  the  trial  in  that  court,  orally  admitted  the  execu- 
tion of  the  note  sued  upon,  as  well  as  the  plaintiff's  ownership  of 
it,  cannot  affect  the  question  under  consideration.  The  founda- 
tion of  the  defendant's  right  to  open  and  reply  is  the  rule  of  court 
above  referred  to,  and  unless  he  brings  himself  within  the  terms 
of  that  rule,  as  construed  by  the  decisions  of  this  court,  he  can- 
not successfully  claim  any  such  right. 

The  case  of  Bennett  v.  Sandifer,  15  S.  0.,  418,  relied  upon 
by  appellant,  does  not  touch  the  question  involved  in  this  case. 
The  only  points  there  decided  were,  first,  that  the  mere  fact  that 
the  defendant  was  appellant,  in  a  case  originating  in  a  trial  jus- 
tice's court  and  carried  by  appeal  to  the  Circuit  Court,  did  not 
constitute  him  the  actor  in  such  a  sense  as  would  entitle  him  to 
the  right  to  open  and  reply  in  the  Circuit  Court,  under  the  pro- 
visions of  Rule  59 ;  and,  second,  that  an  error  in  ruling  this  point 
was  appealable. 
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The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 


CAMPBELL  v.  SLOAN  &  SEIGNIOUS. 

Executors  being  sued  for  a  debt  of  their  testatrix,  a  devisee  in  possession 
obtained  from  his  wife  the  amount  due  upon  the  note  in  suit,  and 
paid  it  to  the  attorneys  of  the  payee  ;  the  suit  was  then  dropped,  and 
the  note  taken  by  the  devisee  to  his  wife  with  the  statement,  "This 
is  your  property,9'  but  there  was  no  written  assignment.  After  this 
the  husband,  with  the  wife's  knowledge  and  acquiescence,  mort- 
gaged the  land  acquired  under  such  devise,  and  she  renounced  her 
dower  to  the  mortgagees,  who  knew  nothing  of  her  claim ;  after- 
wards 8b e  brought  action  against  the  executors  on  this  note,  ob- 
tained judgment  by  default,  and  then  sought  to  subject  this  land  to 
the  payment  of  this  note  and  to  enjoin  the  foreclosure  of  such  mort- 
gage— meantime  the  personal  assets  of  testatrix  were  lost  or  wasted. 
Held, 

1.  That  the  action  could  not  be  sustained,  because  the  circumstances 
showed  that  the  note  was  not  purchased  from  the  payee,  but  was 
satisfied  by  the  husband  with  money  given  to  him  by  the  wife  for 
that  purpose. 

2.  That  twenty  years  having  elapsed  from  the  last  credit  endorsed  upon 
the  note  to  the  commencement  of  plaintiff's  action  against  the  ex- 
ecutors, her  right  to  bring  this  action  was  barred  by  lapse  of  time. 

3.  That  the  laches  of  plaintiff,  and  that  of  the  original  payee,  were 
sufficient  to  bar  this  action. 

4.  That  by  renouncing  dower  on  the  mortgage,  she  is  estopped  from 
setting  up  her  stale  claim  against  the  mortgagees. 

Before  Kershaw,  J.,  Laurens,  June,  1883. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  this 
Court.  The  Circuit  decree,  omitting  such  statement,  was  as  fol- 
lows : 

From  these  facts  I  conclude  that  the  note  is  paid  hy  lapse  of 
time.  Notwithstanding  the  judgment  against  the  executors, 
Sloan  &  Seignious  may  avail  themselves  of  it.  Bird  v.  ffouze9 
Speer  Eq.,  250;  Gilliland  v.  Caldwell,  1  8.  C.,  197.  The 
action  is  upon  the  sealed  note  of  the  testatrix,  and  that  is  pre- 


Digitized  by 


Google 


802  Campbell  v.  Sloan  &  Seignious. 


Circuit  Decree.  [21  S.  C. 


sumed  to  be  paid  by  the  lapse  of  twenty  years  from  the  date  of 
the  last  payment.  The  omission  of  the  executors  to  plead  to  the 
action  against  them,  and  the  consequent  judgment,  cannot  affect 
the  right  of  defendants,  Sloan  &  Seignious.  As  against  them, 
the  note  will  be  treated  as  paid.     Boyce  v.  Lake,  17  S.  C,  482. 

There  has  been  such  gross  laches  in  the  prosecution  of  this 
claim  that  the  action  will  not  be  entertained  in  a  Court  of  Equity. 
There  was  most  abundant  personal  assets  to  pay  this  and  all 
other  debts  of  the  testatrix.  These  parties  holding  the  notes 
have  stood  by  for  over  twenty  years  and  seen  the  property  turned 
over  to  the  legatees,  and  all  lost  or  wasted  but  this  tract  of  land, 
and  took  no  action  until  it  was  about  to  be  subjected  to  the  debt 
of  Sloan  &  Seignious.  The  primary  fund  for  the  payment  of 
debts  is  the  personal  estate.  If  a  creditor  stands  by  and  sees  it 
wasted,  he  cannot  subject  lands  in  the  possession  of  the  heirs  or 
devisee  to  the  payment  of  his  debt,  even  when  he  has  judgment 
against  the  executors.  Mobley  v.  Cureton,  2  S.  C,  146 ;  Bird 
v.  Houze,  Speer  JEq.y  250. 

The  circumstances  show  that  John  B.  Campbell  had  control  of 
the  negotiations  for  the  settlement  of  the  note,  and  it  does  not 
appear,  that  his  wife  did  not  intend  the  money  with  which  he 
took  it  up  as  a  gratuity.  If  she  so  intended,  or  if  he  used  her 
money  without  authority  to  take  up  the  note,  it  was  paid,  and 
could  not  afterwards  be  set  up  as  a  subsisting  demand.  Her 
silence,  acquiescence,  and  participation  in  the  mortgage,  show 
that  she  considered  she  had  no  claim  against  the  land.  It  was 
evidently  an  after-thought  to  set  it  up.  The  only  way  to  account 
for  her  conduct  is  to  assume  this.  Her  rights  will  be  post- 
poned to  those  of  Sloan  &  Seignious.  She  can  claim  no  better 
position  than  if  she  was  a  prior  encumbrancer  at  the  time  of  the 
mortgage,  or  holding  a  prior  title  to  the  land.  And  even  in  that 
case,  she  would  be  postponed  to  the  defendants,  Sloan  &  Seig- 
nious.    Pom.  Eq.  Jur.,  780?  781. 

If,  holding  such  prior  title,  the  party  being  informed  of  the 
purpose  of  another  to  invest  in  the  land,  and  being  brought  in 
contact  with  and  made  cognizant  of  the  transaction,  he  simply 
keeps  silent  and  permits  the  person  to  contract,  he  will  be  com- 
pelled to  release  in  favor  of  the  purchaser.     Plaintiff  is  estopped 
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in  equity  from  enforcing  this  claim  against  the  land  in  derogation 
of  the  rights  of  Sloan  &  Seignious,  under  their  mortgage.  She 
stood  by  and  allowed  the  mortgage  to  be  given,  and  joined  in  the 
security  by  renouncing  her  dower  therein  ;  and  if  she  had  an 
equity  to  be  first  paid  out  of  the  land,  she  should  have  made  it 
known  then.  Hand  v.  Railroad  Company,  12  S.  GT.,  351 ;  Lead. 
Cases  Eq.,  64;  Big.  Est,  500,  511. 

Plaintiff  has  established  no  title  to  the  note.  It  was  not  as- 
signed, nor  was  it  transferred  by  delivery.  It  was  paid  to  the 
attorneys  at  law  of  tbe  obligee,  and  by  them  delivered  to  Camp- 
bell for  the  plaintiff.  The  attorneys  would  have  had  no  right  to 
assign,  and,  a  fortiori,  could  not  transfer  it  by  delivery.  Mayer 
v.  Blease,  4  S.  C,  14.  At  most  her  title  was  purely  equitable, 
and  could  not  prevail  against  a  legal  right  acquired  for  valu- 
able consideration  without  notice.  In  such  a  case  the  equities 
would  be  at  least  equal,  and  the  court  could  not  interfere.  Any 
of  these  principles  are  conclusive  against  the  recovery  sought  by 
the  plaintiff. 

It  is  ordered  and  decreed,  That  the  complaint  herein  be  dis- 
missed, and  that  the  plaintiff  pay  the  costs  of  the  proceeding ; 
that  the  order  of  injunction  herein  granted  be  set  aside,  and  that 
the  defendants,  Sloan  &  Seignious,  be  allowed  to  proceed  to 
enforce  their  remedies  against  the  said  land. 

From  this  decree  the  plaintiff  appealed  upon  the  following  ex- 
ceptions: 1.  Because  his  honor  erred,  in  holding  the  settlement 
of  1863  a  settlement  of  Sally  M.  Hall's  estate.  2.  Because  his 
honor  erred  in  holding  the  sealed  note  paid  by  lapse  of  time. 

3.  Because  his  honor  erred  in  holding  that  there  were  abundant 
personal  assets  to  pay  this  sealed  note  and  all  other  claims,  and 
that  the  plaintiff  stood  by  and  allowed  these  assets  to  be  wasted. 

4.  Because  his  honor  erred  in  holding  that  the  plaintiff  stood  by 
and  saw  the  property  turned  over  to  legatees,  and  took  no  action 
until  it  was  about  to  be  subjected  to  the  debt  of  Sloan  &  Seig- 
nious. 5.  Because  his  honor  erred  in  holding  that  the  plaintiff 
intended  the  money  which  took  up  the  A.  R.  Simpson  note,  as  a 
gratuity  to  defendant  Campbell,  or  that  he  used  her  money  with- 
out authority.     6.  Because  his  honor  erred  in  holding  that  the 
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plaintiff 's  silence  and  participation  in  the  mortgage  show  that 
she  considered  that  she  had  no  claim  in  the  land.  7.  Because 
his  honor  erred  in  holding  that  the  plaintiff  kept  silent  and  per- 
mitted Sloan  &  Seignious  to  invest  in  the  land.  8.  Because  his 
honor  erred  in  holding  that  plaintiff  stood  by,  allowed  mortgage 
to  be  given,  and  joined  in  the  mortgage  by  renouncing  her  dower 
without  making  known  her  claim.  9.  Because  his  honor  erred 
in  holding  that  Sloan  &  Seignious,  for  a  valuable  consideration 
without  notice,  acquired  a  legal  right  in  the  land.  10.  Because 
his  honor  erred  in  holding  that  the  A.  B.  Simpson  note  was 
neither  assigned,  transferred,  nor  delivered  to  plaintiff,  and 
therefore  she  could  not  maintain  this  action.  11.  Because  his 
honor  erred  in  holding  that  Sloan  &  Seignious  could  avail  them- 
selves of  lapse  of  time,  judgment  having  been  rendered  against 
the  executors.  12.  Because  his  honor  erred  in  holding  that  the 
rights  of  the  plaintiff  must  be  postponed  to  those  of  Sloan  & 
Seignious,  or  that  she  is  estopped. 

Mr.  J".  W.  Ferguson,  for  appellant. 

Messrs  James  Farrow  and  B.  W.  Ball,  contra. 

June  25,  1884.  The  opinion  of  the  Court  was  delivered  by 
Mr.  Justice  McIver.  Sallie  M.  Hall  departed  this  life  in 
the  latter  part  of  1857,  having  first  duly  made  and  executed  her 
last  will  and  testament,  of  which  Dr.  E.  G.  Simpson  and  Dr. 
William  Phillips  were  the.  duly  qualified  executors.  The  testa- 
trix left  a  very  considerable  estate,  both  real  and  personal, 
the  great  bulk  of  which,  including  the  tract  of  land  which  is 
the  subject  matter  of  the  present  controversy,  she  gave  to  her 
grandson,  the  defendant,  John  B.  Campbell,  to  be  kept  by  the 
executors  under  their  control  until  he  arrived  at  the  age  of 
twenty-one  years,  when  it  was  to  be  turned  over  to  him  abso- 
lutely. The  testatrix,  at  the  time  of  her  death,  owed  but  few 
debts,  the  principal  one  being  a  note  under  seal  to  A.  R.  Simp- 
son for  $1,000,  payable  one  day  after  its  date,  and  bearing  date 
February  17,  1857.  Upon  this  note  a  credit,  dated  April  6, 
1858,  for  $70,  is  endorsed,  as  received  from  E.  G.  Simpson, 
executor. 
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In  October,  1862,  the  defendant,  John  B.  Campbell,  the  prin- 
cipal legatee  and  devisee  under  the  will,  having  attained  the  age 
of  twenty-one  years,  the  executors  turned  over  to  him  the  whole 
estate,  although  all  the  specific  legacies  and  debts  were  not  then 
paid,  since  which  time,  both  of  the  executors  testify,  they  have  in 
no  way  interfered  with  the  estate  of  the  testatrix,  Sallie  M. 
Hall.  Sometime  after  this,  though  at  what  particular  date  does 
not  appear,  each  of  the  executors  made  separate  returns  in  the 
ordinary's  office  of  their  receipts  and  expenditures  as  such,  which 
was  probably  about  September  16,  1863,  as  the  interest  seems  to 
be  calculated  up  to  that  day.     A  suit  having  been  commenced  by 

A.  R.  Simpson  on  the  note  above  mentioned  against  the  execu- 
tors of  Sallie  M.  Hall  and  John  B.  Campbell,  the  defendant, 
John  B.  Campbell,  testifies  "that  he  went  to  the  office  of  Simp- 
son &  Simpson  in  June,  1869,  and  took  up  said  note  with  money 
belonging  to  plaintiff,  paying  $1,000;  that  he  took  the  note 
home  and  gave  it  to  plaintiff,  saying,  'This  note  is  your  property ;' 
that  it  had  been  property  of  plaintiff  from  that  time  to  present. " 
The  only  other  witness  who  testified  as  to  this  matter  said,  "That 
she  was  with  plaintiff  when  Campbell  returned  from  Laurens,  the 
day  that  he  took  up  the  A.  R.  Simpson  note ;  that  he  handed 
the  note  to  plaintiff,  saying,  'This  note  belongs  to  you  ;  Colonel 
Simpson  says  that  you  had  better  take  care  of  this  note,  it  may 
be  worth  something  to  you  some  day.'  " 

On  February  19,  1876,  the  defendant,  John  B.  Campbell,  ex- 
ecuted a  mortgage  on  the  land  in  question  to  his  co-defendants, 
Sloan  &  Seignious,  and  the  plaintiff,  who  is  the  wife  of  said  John 

B.  Campbell,  indorsed  upon  said  mortgage  a  relinquishment  of 
her  dower  in  the  said  land,  as  against  the  mortgage  debt.  In 
1877  the  A.  R.  Simpson  note  was  placed  by  John  B.  Campbell 
in  the  hands  of  attorneys  for  collection,  although  no  action  was 
commenced  thereori  until  the  early  part  of  1881,  when  suit  was 
instituted  against  the  executors  of  Mrs.  Hall,  and  judgment  by 
default  obtained  against  them  in  February,  1881.  On  March 
18,  1882,  judgment  of  foreclosure  and  sale  was  obtained  by 
Sloan  &  Seignious  against  John  B.  Campbell,  and  the  object  of 
the  present  action  is  to  subject  the  tract  of  land  in  the  possession 
of  John  B.  Campbell,  devised  to  him  by  the  will  of  Mrs.  Hall, 
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to  the  payment  of  her  note  to  A.  R.  Simpson,  of  which  the 
plaintiff  claims  to  be  the  owner  and  holder,  and  also  to  enjoin  the 
sale  of  said  land  under  the  judgment  of  foreclosure  by  Sloan  & 
Seignious. 

Although  one  of  the  questions  made  in  the  case  is,  whether 
the  note  which  constitutes  the  foundation  of  the  plaintiff's  claini 
shall  be  presumed  to  be  paid  by  lapse  of  time,  yet,  singular  to 
say,  it  nowhere  distinctly  appears  precisely  when  the  present 
action  was  commenced.  The  date  is  stated  in  the  Circuit  decree, 
but  it  is  manifest  that  it  is  incorrectly  stated  (probably  through  a 
misprint),  and  as  corrected  by  the  admission  of  counsel,  it  seems 
to  be  inconsistent  with  a  succeeding  statement  in  the  decree. 
For,  as  corrected  by  counsel,  it  is  fixed  at  August  81,  1881, 
but  as  the  decree  states  that  one  of  the  objects  of  the  action  was 
to  enjoin  the  sale  of  the  land  under  the  judgment  of  foreclosure, 
which  was  not  obtained  until  March  18,  1882,  it  must  have  been 
commenced  after  that  date,  and  accordingly  we  find  that  in  the 
statement  of  facts  prefixed  to  the  appellant's  "Points  and  Authori- 
ties,' '  the  date  of  the  commencement  of  the  present  action  is 
fixed  at  June  5,  1883.  Fortunately,  however,  it  happens  in  the 
present  case,  that  this  confusion  as  to  dates  will  work  no  injury 
to  the  parties,  for  whether  the  action  was  commenced  in  1881  or 
1883  will  make  no  practical  difference. 

The  Circuit  judge  rendered  a  decree  dismissing  the  complaint 
and  dissolving  the  temporary  injunction  previously  granted  upon 
the  several  grounds  considered  therein,  and  from  this  judgment 
the  plaintiff  appeals  upon  various  grounds  set  out  in  the  record. 

It  is  very  manifest  that  the  fundamental  inquiry  in  this  case  is 
whether  the  plaintiff  ever  became  the  owner  of  the  A.  R.  Simp- 
son note,  for  it  is  quite  clear  that  unless  she  did  she  has  no  cause 
of  action,  and  the  other  questions  discussed  cannot  properly 
arise.  The  Circuit  judge  seems  to  have  reached  the  conclusion 
that  she  never  bought  the  note,  but  simply  furnished  the  money 
with  which  it  was  paid  as  a  gratuity  to  her  husband  and  to  relieve 
him  from  a  liability  then  pressing  upon  him  ;  and  in  this  con- 
clusion we  fully  concur.  It  is  not  pretended  that  the  note  was 
ever  assigned  to  her,  or  that  there  was  any  agreement  or  under- 
standing that  it  should  be ;  and  although  a  formal  assignment 
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might  not  be  necessary,  yet  the  fact  that  none  was  taken  and 
none  was  asked  for.  is  a  circumstance  of  no  little  weight  in  con- 
sidering what  was  the  true  nature  of  the  transaction.  The  testi- 
mony as  to  what  occurred  at  the  time  the  note  was  obtained,  all 
of  which  is  set  out  above,  is  very  far  from  indicating  that  the 
mission  of  John  B.  Campbell  was  .  to  buy  up  the  note  for  his 
wife,  to  be  held  by  her  as  a  debt  against  him,  but  point  rather  to 
the  conclusion  which  we  have  adopted.  The  expression  "took 
up"  the  note,  used  by  both  of  the  witnesses  who  testified  as  to  this 
matter,  was  much  more  appropriate  to  the  payment  rather  than 
the  purchase  of  the  note. 

Then,  too,  the  subsequent  conduct  of  the  plaintiff  points  to 
the  same  conclusion.  Although  the  note  was  then  in  suit  and 
costs  had  been  incurred,  yet  instead  of  allowing  the  note  to  go 
into  judgment,  and  obtaining  a  lien  upon  her  husband's  land, 
which  she  could  enforce  or  not  as  occasion  might  require,  the 
suit  is  dropped  and  the  note  goes  into  her  possession,  where  it 
remains  unheard  of  for  about  eight  years,  until  after  a  creditor  of 
her  husband  has  taken  a  lien  upon  the  land,  with  her  knowledge 
and  acquiescence,  as  evidenced  by  her  relinquishment  of  dower, 
when  the  note  is  resurrected  and  placed  in  the  hands  of  an  attor- 
ney for  collection,  and  even  then,  for  some  unexplained  reason, 
it  was  allowed  to  slumber  for  four  years  longer  before  any  action 
was  commenced  upon  it.  All  the  circumstances  point  to  the  con- 
clusion adopted  by  the  Circuit  judge,  that  this  effort  on  the  part 
ot  the  plaintiff  to  set  up  this  note  as  a  debt  due  to  her,  in  dero- 
gation of  the  rights  of  her  husband's  creditors,  is  an  after- 
thought which  cannot  avail  her. 

But  even  if  we  were  able  to  reach  the  conclusion  that  the 
plaintiff  did  in  fact  purchase  the  note  in  question,  we  think  it 
clear  that  her  right  of  action  thereon  is  barred  by  lapse  of  time. 
Twenty  years  from  the  date  of  the  payment  indorsed  on  the  note 
expired  in  1878,  and  we  see  nothing  in  the  case  to  rebut  the  pre- 
sumption arising  from  such  lapse  of  time.  The  judgment  ob- 
tained against  the  executors  of  Mrs.  Hall  certainly  cannot  have 
such  effect,  for  the  action  in  which  such  judgment  was  obtained 
was  not  commenced  until  nearly  three  years  after  the  twenty 
years  had  run  out.     Bird  v.  Home,  Speer  Eq.,  250;  Qilliland 
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£  Howell  v.  Caldwell,  1  8.  C.,  198 ;  Wilson  v.  Kelly,  19  S.  C, 
160. 

Again,  we  think  that  the  laches  of  the  plaintiff  and  of  her 
alleged  assignor,  of  which  she  must  bear  the  consequences,  is 
sufficient  to  bar  her  action.    Mobley  v.  Gureton,  2  S.  (7.,  140. 

So,  too,  we  agree  with  the  Circuit  judge  that  the  plaintiff,  by 
joining  with  her  husband  in  the  mortgage  is  estopped  from  setting 
up  this  stale  claim  against  the  mortgagees. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


GLENN  v.  GLENN. 


1.  A  testator  by  his  will  gave  power  to  his  son  to  sell  a  tract  of  land 
"to  any  of  my  issue  and  to  make  a  good  fee  simple  title  to  the  pur- 
chaser." The  son  conveyed  this  land  in  fee  to  his  son,  a  grandson 
of  testator.  Held,  that  the  grandson  was  embraced  in  the  word 
"issue,"  and  that  he  took  a  good  fee  simple  title. 

2.  The  conveyance  having  been  made  to  such  grandson,  who,  two  days 
afterwards,  conveyed  it  to  G,  who  was  not  a  descendant  of  testator, 
G  took  a  good  title,  even  if  the  deed  to  the  grandson  was  intended 
merely  as  one  of  the  links  in  the  chain  to  carry  title  to  G. 

3.  Quere:  Would  a  devise  to  "A  for  and  during  his  natural  life,  and 
after  his  death  to  his  issue  for  ever,  which  issue  shall  take  per  stir- 
pes" give  to  A  a  fee  conditional,  or  would  it  give  a  life-estate? 

Before  Wallace,  J.,  Newberry,  November,  1882. 

The  facts  are  stated  in  the  opinion.  The  Circuit  decree  was 
as  follows : 

It  will  be  seen  on  reference  to  the  sixth  clause  of  David 
Glenn's  will  that  any  of  the  sons  was  authorized  to  sell  the  land, 
if  he  did  not  wish  to  reside  on  it,  to  any  of  the  issue  of  David 
Glenn.  The  fact  that  William  Glenn  resided  in  Alabama  and 
sold  the  land  shows  that  he  did  not  wish  to  reside  on  it.  The 
fact  that  he  sold  the  land  to  his  son,  who  two  days  afterward 
sold  and  conveyed  to  G.  W.  Glenn,  sr.,  shows  that  he  intended 
to  conform  to  the  condition  of  his  power  to  convey. 
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Is  A.  J.  Glenn,  the  son  of  William  Glenn  arid  grandson  of 
David  Glenn,  embraced  in  the  words  "any  of  my  issue"  ?  "  'Is- 
sue' is  nomen  collectivum,  and  a  word  of  very  extensive  import. 
The  term  embraces  descendants  of  every  degree  wheresoever 
existent,  and  unless  restricted  by  the  context  cannot  be  satisfied 
by  being  applied  to  descendants  at  a  given  period."  3  Jarm. 
Wills,  200.  So  unless  there  are  terms  to  restrict  the  word 
"issue,"  it  certainly  would  include  "grandsons."  By  the  term 
"issue"  occurring  in  the  second  clause  of  the  will  copied  above, 
it  is  obvious  from  a  mere  inspection  that  the  testator  meant  more 
than  children.  Nor  is  there  anything  in  the  will  which  shows 
an  intent  to  restrict  the  sons  in  a  narrower  circle  than  is  described 
by  the  term  "issue"  in  its  unrestricted  sense.  The  sale  to  the 
son,  then,  by  William  Glenn  was  in  accordance  with  the  direc- 
tion of  the  will  and  conveyed  a  good  title. 

Other  questions  as  to  the  nature  of  the  estate  that  the  sons 
took  under  the  will,  and  the  statute  of  limitations,  need  not  be 
discussed.  It  is  ordered  and  adjudged  that  the  complaint  be  dis- 
missed. 

Mr.  M.  A.  Carlisle,  for  appellant. 

Messrs.  Janes  $  Jones  and  Geo.  S.  Mower,  contra. 

June  26,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  David  Glenn,  late  of  Newberry 
county,  departed  this  life  in  1862,  leaving  a  will,  by  which, 
among  other  things,  he  devised  as  follows:  "I  will  and  devise  all 
my  land  to  my  three  sons  (Posey,  John,  and  William),  to  be 
equally  divided  according  to  valuation  among  them,  which  valua- 
tion shall  be  fixed  by  five  disinterested  appraisers,  to  be  appoint- 
ed by  the  ordinary  of  Newberry  district,  and  each  of  said  sons 
shall  have  and  hold  such  share  as  may  be  assigned  him  by  the 
said  appraisers  for  and  during  his  natural  life;  and  after  his 
death  to  his  issue  for  ever,  which  issue  shall  take  per  stirpes ;  but 
in  case  of  the  death  of  either  of  my  said  sons  without  leaving 
issue  of  a  predeceased  child  or  grandchild,  then  the  land  of  such 
son  shall  go  to  and  vest  in  fee  simple  in  his  children  living  at  his 
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death,  share  and  share  alike.  *  *  *  Sixth.  That  in  case  either  of 
my  sons  shall  be  desirous  of  changing  his  place  of  residence,  or  not 
wish  to  come  to  the  same  to  reside  on  it,  he  is  authorized  to  sell 
the  land  I  have  given  him  to  any  of  my  issue,  and  to  make  a  good 
fee  simple  title  to  the  purchaser,  but  the  proceeds  of  such  sale  to 
be  reinvested  by  my  said  son  in  property,  either  real  or  personal, 
subject  to  the  same  limitations  as  are  imposed  on  the  land  in  the 
second  clause  of  my  will,  but  this  provision  is  not  to  authorize 
said  land  to  be  sold  for  debt  or  any  other  purpose  than  as  herein 
provided,"  &c. 

The  land  was  divided  among  the  three  sons,  and  William  went 
into  possession  of  the  part  assigned  to  him,  described  as  a  tract 
of  land  in  Newberry  county,  containing  177  acres  more  or  less, 
&c.  A.  J.  Glenn,  testified,  subject  to  exception,  that  he  resided 
with  his  father  in  Talladega,  Alabama ;  that  after  he  got  posses- 
sion of  his  part  of  the  land,  his  father,  the  said  William,  on  De- 
cember 25, 1862,  made  a  conveyance  of  the  land  to  him  (A.  J.  G.), 
and  that  by  previous  arrangement  he,  immediately  thereafter, 
conveyed  it  to  his  uncle,  George  W.  Glenn,  sr.,  for  a  considera- 
tion, which  was  not  paid  to  him,  but  under  some  arrangement 
was  made  to  his  father,  the  said  William  Glenn. 

In  1877  William  Glenn  died  intestate,  and  his  surviving  chil- 
dren, the  plaintiffs,  instituted  these  proceedings  to  recover  the 
land  and  the  rents  and  profits  thereof,  claiming  that  their  father 
William  had  only  a  life  estate  in  the  land  under  the  will  of  his 
father,  and  that  his  conveyance  to  his  son,  A.  J.  Glenn,  and  that 
of  A.  J.  Glenn  to  George  W.  Glenn,  sr.,  were  unauthorized  by 
the  will;  that  the  life  tenant  had  only  the  power  to  sell  to  "any 
of  the  issue"  of  the  testator  David,  and  that  A.  J.  Glenn,  being 
a  grandson,  and  not  a  son,  was  not  in  the  category  of  such  "issue." 
But  if  it  should  be  so  held,  they  insist  that  it  is  perfectly  certain 
that  George  W.  Glenn,  sr.,  was  not  of  the  "issue"  of  the  testator, 
and  that  he  was  really  the  purchaser  of  the  land ;  that  the  two 
conveyances,  first  to  A.  J.,  and  then  by  him  to  his  uncle,  George, 
were  in  truth  only  one  from  William  to  George  W.,  which  cor- 
rupt combination  to  do  by  indirection  what  could  not  be  done 
directly,  was  an  abuse  of  the  power  in  the  will,  and  void. 

The  cause  was  heard  by  Judge  Wallace,  who  held  that  A.  J. 
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Glenn,  a  grandson  of  the  testator,  was,  nevertheless,  included  in 
the  class  of  "the  issue"  of  the  testator,  and  that  his  father's  con- 
veyance to  him  was  not  in  violation  of  the  will,  but  was  good  as 
the  execution  of  the  power  created  by  the  sixth  clause  thereof, 
and  dismissed  the  complaint.  From  this  judgment  the  plaintiffs 
appeal  to  this  court  upon  the  following  exceptions : 

1.  "Because  the  Circuit  judge  construed  the  will  of  David 
Glenn  to  include  by  the  words  'my  issue,'  grandsons  as  well  as 
sons,  and  that  the  context  of  the  will  did  not  limit  or  restrict  it 
to  the  children  of  David  Glenn. 

2.  "Because  the  Circuit  judge  erred  in  holding  that  William 
Glenn,  the  son  of  David,  by  the  sale  and  conveyance  of  the  land 
to  A.  J.  Glenn  and  in  two  days  afterwards  by  A.  J.  Glenn  to  G. 
W.  Glenn,  sr.,  executed  the  power  conferred  upon  him  under  the 
will,  and  in  that  manner  showed  that  William  Glenn  intended  to 
conform  to  the  power. 

3.  "Because  the  Circuit  judge  erred  in  construing  that  the 
power  was  fully  executed,  when  the  investment  of  the  proceeds 
of  the  sale  of  the  land  was  a  part  of  the  execution  of  the  power. 

4.  "Because  the  Circuit  judge  erred  in  holding  that  William 
Glenn  could  convey  to  his  son,  under  the  power  conferred  by  the 
will,"  &c. 

After  giving  the  land  to  William  for  life,  with  certain  limita- 
tions over  to  his  issue,  the  testator  superadded  the  power  to  sell 
the  land  "to  any  of  my  issue  and  to  make  a  good  fee  simple  tide 
to  the  purchaser,,,  &c.  Without  reference  to  .the  other  questions 
raised  in  the  case,  the  Circuit  judge  held  that  this  power  was  well 
executed  by  the  conveyance  of  the  devisee,  William,  to  his  son, 
A.  J.  Glenn,  a  grandson  of  the  testator,  and  that  he  took  "a  good 
fee  simple  title. ' '  In  this  view  we  concur  with  the  judge  for  the 
reasons  given  by  him.  The  word  "issue"  does  not  embrace  sim- 
ply children,  but  grandchildren  as  well.  "The  word  'issue,' 
when  not  restricted  by  the  context,  is  co-extensive  and  synonym- 
ous with  descendants,  comprehending  objects  of  every  degree." 
2  Jarm.  Witts,  25;  2  Eedf.  Wills,  396;  Burleson  v.  Bowman, 
1  Rich.  Eq.,  111.  We  see  nothing  in  the  will  which  requires 
us  to  construe  "issue"  as  limited  to  children. 

It  seems  that  the  judge  below  did  not  think  it  necessary  to 
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consider  the  view  that  the  conveyance  to  A.  J.  Glenn  should  be 
entirely  ignored,  and  that  alone  considered  which  was  made  by 
bim  to  George  W.  Glenn,  as  if  it  had  been  directly  made  to  him 
by  William  himself.  Whether  the  testimony  of  A.  J.  Glenn  was  or 
was  not  competent,  it  is  possibly  true  that  the  deed  from  William 
to  A.  J.  Glenn,  was  intended  merely  as  one  of  the  links  in  the  chain 
to  carry  title  to  George  W.  Glenn ;  but  even  on  that  assumption  we 
think  we  have  no  right  to  disregard  that  conveyance.  As  Wil- 
liam had  the  power  under  the  will  to  convey  to  A.  J.  Glenn,  who 
was  one  of  the  issue  and  remaindermen,  the  land  after  such  con- 
veyance undoubtedly  became  his  property,  with  which  he  could 
do  as  he  pleased.  He  conveyed  it  to  his  uncle  George,  and 
although  he  may  now  be  willing  to  repudiate  the  act,  the  court  is 
not  at  liberty  to  do  so  and  to  hold  that  it  was  illegal  and  void. 

Such  circuitous  conveyances  are  not  unknown  in  the  law.  Our 
old  Court  of  Appeals  held,  that  a  married  woman  who,  under  the 
act  of  1795,  was  incapable  of  conveying  her  inheritance  to  her 
husband  directly,  yet  might  do  so  indirectly — that  is  to  say,  join 
her  husband  in  conveying  to  a  third  person,  who,  by  previous 
understanding,  might  immediately  reconvey  to  the  husband. 
Garvin  v.  Ingram,  10  Rich  Eq.,  130.  In  that  case  Chancellor 
Wardlaw,  in  delivering  the  judgment  of  the  court,  said :  "But  it 
is  argued  that  as  the  conveyance  must  be  to  a  third  person,  the 
purpose  to  benefit  the  husband  is  unlawful  and  annuls  a  convey- 
ance nominally  to  a  third  person,  but  really  for  the  husband's 
profit.  This  conclusion  is  illogical.  The  act  makes  no  change  of 
the  common  law,  inhibiting  one  from  conveying  to  himself,  (Fryer- 
son  y.  Fryerson,  3  Strob.,  461),  but  it  authorizes,  or  at  least  does 
not  inhibit,  the  power  of  the  wife  to  bestow  her  whole  estate  upon 
her  husband  indirectly.  *  *  *  Dr.  Blackstone  remarks  (2  BL 
Com.,  88),  that  the  donee  of  fees  conditional  were  careful  to  alien 
the  estate  as  soon  as  they  had  performed  the  condition  of  having 
issue,  and  afterwards  re-purchased  the  estate,  to  enable  it  to 
descend  to  heirs  general  by  the  common  law ;  and  Judge  Evans, 
in  Kottman  v.  Ayer,  1  Strob.,  570,  says:  'I  have  known  more 
than  one  case  where  the  forms  of  law  (1795)  have  been  observed, 
merely  to  invest  the  husband  with  the  fee  of  the  wife's  land,  by 
a  reconveyance  from  a  pretended  purchaser/  " 
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It  was  further  contended  for  the  defendant,  that  the  very  terms 
of  the  direct  devise  to  William,  under  the  operation  of  the  rule 
in  Shelley  s  case,  gave  him  a  fee-conditional  in  the  land,  and  after 
the  performance  of  the  condition  by  the  birth  of  issue,  he  had  the 
absolute  right  to  alienate  generally,  without  any  regard  to,  and 
independent  of,  the  limited  power  given  for  that  purpose  in  the 
sixth  clause  of  the  will.  The  terms  of  the  devise  are  "for  and 
during  his  natural  life,  and  after  his  death  to  his  issue  for  ever, 
which  issue  shall  take  per  stirpes.* *  At  first  view,  it  would  seem 
that  this  is  a  case  within  the  very  terms  of  the  rule,  which  de- 
clares that  "where  an  estate  of  freehold  is  given  to  the  ancestor, 
and  a  remainder  be  thereon  limited  to  his  heirs  *  *  the  heirs  of 
his  body  or  his  issue,  such  remainder  is  immediately  executed  in 
possession  in  the  ancestor,  so  taking  the  freehold,  and  he  takes 
an  estate  in  fee  or  in  tail  according  to  the  terms  of  the  limitation." 
But  in  opposition  to  this  view  it  is  earnestly  urged  that  there  are 
other  words  in  the  will,  which  limit  the  generality  of  the  word 
"issue,"  and  evince  an  intention  that  it  should  be  taken  to  ex- 
press a  class  as  purchasers,  creating  a  new  stock  of  inheritance, 
and  not  to  indicate  an  indefinite  line  of  descent.  See  Mclntyre 
v.  Mclntyre,  16  S.  C,  290.  The  question  is  not  free  from  diffi- 
culty, and  as  it  is  not  necessarily  involved  in  the  decision  of  the 
case,  we  prefer  to  reserve  our  judgment,  and  to  make  no  ruling 
upon  it. 

The  judgment  of  this  court  is*  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 


GODFREY  v.  FIELDING. 


1.  In  the  assertion  of  a  claim  under  the  betterment  act,  great  prompt- 
ness is  required;  and  there  is  no  authority  for  substituting  heirs 
or  purchasers  in  the  place  of  the  plaintiff  in  the  original  action. 

2.  The  words  "final  judgment*'  in  the  betterment  act,  are  not  used 
in  their  strict  technical  sense,  but  mean  the  final  determination  of 
the  rights  of  the  parties  as  to  the  land.  Therefore,  where  the 
claim  for  betterments  was  made  on  the  day  of  the  entry  of  the 
formal  judgment,    but  four  years   after  verdict  rendered,  the  act 
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in  question  afforded  neither  the  authority  nor  machinery  to  enable 
the  defendant  to  make  his  claim  either  against  the  purchasers  in 
possession,  or  the  heirs-at-law  of  the  original  plaintiff. 

Before  Fraser,  J.,  Laurens,  February,  1884. 

The  opinion  fully  states-  the  case. 

Mr.  W.  H.  Martin,  for  plaintiff. 

Messrs.  Holmes  £  Simpson,  contra. 

June  26,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  This  was  an  action  by  Jesse  God- 
frey against  the  defendants  for  i 'betterments/ '  under  the  act  of 
1870,  uto  protect  the  rights  of  persons  lawfully  in  possession  of 
lands  and  tenements,"  re-enacted  in  the  General  Statutes  from 
section  1835  to  1841,  inclusive. 

The  complaint  stated,  "That  heretofore,  to  wit,  on  November 
18,  1879,  and  for  several  years  previous  to  that  time,  he,  the 
plaintiff,  was  seized  and  possessed  of  a  tract  of  land,  known  as  a 
part  of  the  Laurens  side  of  the  Van  Patton  Shoals,  which  he  had 
purchased,  supposing  at  the  time  the  title  was  good  in  fee.  And 
still  further  confiding  in  the  said  title,  he  erected  valuable  im- 
provements upon  said  tract  of  land,  to  wit,  grist  mill,  cotton  gin, 
&c,  &c,  and  thereby  enhanced  the  value  of  said  land  four  thou- 
sand dollars. 

II.  uThat  subsequent  to  said  purchase  and  the  erection  of  said 
improvements,  one  John  Fielding  instituted  proceedings  against 
the  plaintiff  herein  (Godfrey)  for  the  recovery  of  the  possession  of 
said  tract  of  land.  And  at  the  extra  November  term  of  the  Court 
of  Common  Pleas  for  Laurens  county,  1879,  to  wit,  November 
18,  1879,  the  said  cause  was  heard  by  Mr.  Justice  Thomson  and 
a  jury,  and  a  verdict  was  rendered  by  said  jury  for  the  recovery 
of  the  possession  of  said  tract  of  land  in  favor  of  the  said  John 
Fielding  against  the  plaintiff  herein,  and  judgment  was  entered 
thereon  on  October  4, 1883. 

III.  "That  thereafter  the  said  Fielding  died  intestate,  and  his 
widow,  Harriet  W.  Fielding,  was  duly  appointed  administratrix 
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of  the  goods  and  effects  of  said  John  Fielding  on  the  day  of 

,  18     . 

IV.  "That  the  defendants,  Jesse  Leatherwood  and  0.  P.  West- 
moreland, are  in  possession  of  said  tract  of  land,  and  claim  title 
through  the  said  John  Fielding,  as  plaintiff  is  informed  and  be- 
lieves." And  claiming  four  thousand  dollars  as  the  value  of  the 
said  improvements. 

The  defendants,  Jesse  Leatherwood  and  0.  P.  Westmoreland, 
demurred  upon  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Judge  Fraser  sustained 
the  demurrer  and  dismissed  the  complaint  as  to  the  defendants 
before  the  court,  but  added  to  the  order  a  provision  allowing  the 
complaint  to  stand  for  whatever  relief  as  against  the  heirs-at-law 
of  the  deceased  John  Fielding  or  the  land  mentioned,  to  which 
Jesse  Godfrey  may  show  himself  entitled.  Both  parties  ap- 
pealed— the  defendants,  because  the  judge  did  not  dismiss  the 
complaint  out  and  out,  but  added  to  the  order  a  provision  allow- 
ing the  complaint  to  stand  for  whatever  relief,  as  against  the  heirs- 
at-law  of  the  deceased  John  Fielding  or  the  land,  which  Jesse 
Godfrey  may  show  himself  entitled  to. 

The  plaintiff  appeals  upon  the  following  grounds : 

1.  "Because  his  honor  erred  in  sustaining  the  oral  demurrer 
and  dismissing  the  complaint,  when  the  motion  was  based  on  the 
ground  that  the  verdict  was  the  final  judgment,  and  not  the  entry 
of  judgment  thereon. 

2.  "Because  his  honor  erred  in  sustaining  the  oral  demurrer 
and  dismissing  the  complaint  as  to  Harriet  W.  Fielding,  as  admin- 
istratrix, when  she  had  not  appeared  by  attorney  or  otherwise  in 
the  cause,  and  she  being  the  widow  and  an  heir  of  the  said  John 
Fielding,  deceased. 

.  3.  "Because  his  honor  erred  in  sustaining  the  oral  demurrer 
and  dismissing  the  complaint  as  to  Jesse  Leatherwood  and  0.  P. 
Westmoreland,  when  they  are  in  possession  of  the  land  and  bet- 
terments erected  by  the  plaintiff,  claiming  title  to  the  same 
through  and  under  the  said  John  Fielding,  deceased,  the  plaintiff 
in  the  original  action  for  the  recovory  of  the  land. 

4.  "Because  his  honor  erred  in  sustaining  the  oral  demurrer, 
and  dismissing  the  complaint  as  to  all  the  defendants,  when  they 
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are  proper  parties  for  an  ultimate  determination  of  these  pro- 
ceedings. 

5.  "Because  his  honor  erred  in  sustaining  the  oral  demurrer 
and  dismissing  the  complaint  on  the  ground  that  the  heirs  at  law 
of  the  said  Fielding,  deceased,  were  the  only  parties  defendant 
in  these  proceedings,  and  not  allowing  the  plaintiff  leave  to  amend 
his  complaint,  and  make  the  heirs  at  law  of  the  said  John  Field- 
ing parties  defendant." 

The  statements  of  the  complaint  must  be  taken  as  true  so  far 
as  they  are  clearly  made.  It  is  not  precisely  set  forth  when 
Fielding,  the  plaintiff  in  the  action  for  the  land,  died  or  the  land 
was  sold.  It  must  have  been  after  the  verdict,  for  upon  any 
other  supposition  the  verdict  could  not  have  been  rendered ;  and 
it  must  have  been  before  the  formal  judgment  was  entered,  for  on 
that  day  process  was  issued  against  his  administratrix.  Taking 
all  the  statements  of  the  complaint  to  be  true,  we  think  the  plain- 
tiff failed  in  several  particulars,  to  show  himself  entitled  to  re- 
cover. The  land  having  been  recovered  from  him,  there  was  no 
authority  for  his  action  for  the  value  of  improvements  but  the 
special  statute  upon  the  subject;  and  in  order  to  entitle  him  to 
the  benefit  of  that,  it  was  necessary  for  him  to  conform  to  its 
provisions.     Kennedy  v.  Reames,  15  S.  (7.,  552. 

The  statute,  among  other  things,  provides  that  "after  final 
judgment  in  an  action  to  recover  lands  and  tenements,  &c.  *  *  * 
the  defendant  in  such  action  shall,  within  forty-eight  hours  after 
such  judgment,  or  during  the  term  of  the  court  in  which  the  same 
shall  be  rendered,  file  a  complaint  against  such  plaintiff  for  so 
much  money  as  the  lands  and  tenements  are  so  made  better,  in 
the  office  of  the  clerk  of  the  court,  which  shall  be  sufficient 
notice  to  the  defendant  in  such  complaint  to  appear  and  defend 
against  the  same.  *  *  *  The  court  on  the  entry  of  such  action 
shall  stay  all  proceedings  upon  the  judgment  obtained  in  the  prior 
action/'  &c.  The  nature  of  the  proceeding  as  a  cross-action,  as 
well  as  the  whole  tenor  of  the  act,  shows  that  in  the  assertion  of 
the  claim  great  promptness  is  required.  It  will  be  observed  that 
action  is  authorized  only  against  the  plaintiff  in  the  land  action; 
no  express  authority  is  given  to  substitute  his  heirs  in  his  place. 
No  provision  is  made  for  impleading  purchasers,  who  have  come 
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into  possession  under  the  plaintiff  or  his  personal  representative. 
The  case  of  "the  plaintiff"  being  still  in  court,  no  new  summons 
is  necessary,  but  the  complaint  may  be  filed  at  once  against  him. 
It  is  assumed  that  the  defendant  is  still  in  possession,  as  the  pro- 
ceedings therein  are  to  "be  stayed"  until  the  question  of  improve- 
ments is  decided,  and  if  decided  for  the  defendant,  there  is  a  lien 
upon  the  land  for  -the  amount  recovered. 

But  it  is  urged  that  all  these  provisions,  indicating  the  neces- 
sity for  prompt  action,  must  yield  to  those  words  in  the  act,  "af- 
ter final  judgment,"  which  it  is  insisted  can  only  mean  the  entry 
of  the  formal  judgment  in  the  clerk's  office,  and  fixes  the  time  at 
which  the  cross-action  must  be  commenced,  without  regard  to  the 
condition  of  things  or  of  the  parties  at  that  time.  We  cannot 
accept  this  view.  The  verdict  for  the  land  had  been  rendered 
nearly  four  years  before  the  formal  entry  in  the  clerk's  office  of 
the  judgment  thereon.  In  the  meantime  the  verdict  had  been 
acted  on  as  the  final  determination  of  the  contest  as  to  the  land. 
The  plaintiff  had  recovered  the  land  and  sold  it.  The  defendant 
had  yielded  the  possession,  and,  being  out.  instituted  these  pro- 
ceedings as  an  original  action  against  the  administratrix  of  the 
plaintiff  who  recovered  the  land,  and  the  purchasers  from  him, 
basing  his  right  to  recover  soiely  upon  the  ground  that  he  com- 
menced his  action  upon  the  very  day  tfn  which  the  formal  judg- 
ment was  entered  in  the  clerk's  office,  years  after  the  verdict  had 
been  rendered  which  finally  determined  the  rights  of  the  parties. 

It  seems  to  us  that  the  interpretation  sought  to  be  given  to  the 
words  "final  judgment,"  would  not  be  in  accord  with  the  spirit 
of  the  act,  but  would  defeat  the  manifest  intention  of  the  legisla- 
ture. It  is  out  of  our  power  to  amend  the  law,  even  if  it  were 
considered  desirable.  We  must  take  it  as  we  find  it.  The  ques- 
tion is  not  as  to  the  proper  meaning  of  the  words  taken  separate- 
ly and  as  applicable  to  all  cases,  but  as  to  the  proper  construc- 
tion of  the  act  taken  as  a  whole ;  whether  as  u§ed  in  the  act  the 
words  "final  judgment"  must  be  taken  in  their  strict  technical 
sense,  or  as  intended  to  express  the  idea  of  a  final  determination 
of  the  rights  of  the  parties  as  to  the  land.  We  are  obliged  to 
adopt  the  latter  as  the  only  construction  which  makes  all  the 
parts  of  the  act  consistent,  and  gives  proper  effect  to  the  words 
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"rendered"  and  "obtained,"  which  cannot  be  correctly  said  to 
express  the  simple  "entry"  in  the  clerk's  office  of  the  formal 
judgment.  The  act  contemplated  the  verdict  as  the  final  judg- 
ment as  to  the  rights  of  the  parties  to  the  land,  or  assumed  that 
such  formal  judgment  would  be  promptly  entered.  Its  framere 
could  not  have  supposed  that  the  right  to  the  cross  action  for  im- 
provements only  arose  upon  the  entry  of  judgment  in  the  clerk's 
office,  which  might  be  never  done,  or  delayed  for  years. 

In  reference  to  this  same  act,  the  title  of  which  is,  "To  pro- 
tect the  rights  of  persons  lawfully  in  possession,"  this  court  has 
held  that  the  word  "final  in  the  phrase  'final  judgment'  should 
not  be  construed  technically  as  'relating  to  the  end,'  'ultimate,' 
'last,'  &c,  but  taking  the  whole  provision  together,  we  cannot 
doubt  that  the  words  were  intended  to  apply  to  the  Circuit  and  not 
to  the  Supreme  Court."     Garrison  v.  Dougherty,  18  S.  C,  488. 

The  plaintiff  failed  to  make  his  claim  for  betterments  at  the 
proper  time  and  in  the  proper  manner,  and  the  act  does  not  afford 
either  the  authority  or  machinery  for  enabling  hyn  to  do  so  now 
either  as  against  the  purchasers  in  possession  or  the  administra- 
trix or  the  heirs  of  John  Fielding,  deceased. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court,  in  so  far  as  it  sustained  the  demurrer,  be  affirmed;  and 
that  in  so  far  as  it  retained  the  complaint  as  against  the  heirs  at 
law  of  John  Fielding,  deceased,  it  be  reversed  and  the  complaint 
dismissed. 


INFORMATION  against  OLIVER. 
SAME  against  SAME. 
SAME  against  SAME. 
SAME  against  SAME. 

1.  Where,  in  an  information  in  the  City  Court  of  Charleston  for  doing 
business  without  the  prescribed  license,  it  substantially  appeared 
that  the  proceeding  was  in  the  name  of  the  State,  the  objection  that 
there  was  no  plaintiff  was  properly  overruled. 

2.  The  proper  time  to  object  to  evidence  is  when  it  is  offered. 
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3.  An  ordinance  of  the  City  Council  of  Charleston  may,  without  proof, 
be  brought  to  the  attention  of  the  municipal  courts  of  that  city. 

4.  Under  information  for  carrying  on  a  business  without  the  license  re- 
quired by  a  city  ordinance,  the  prosecuting  attorney  proved  that  de- 
fendant had  carried  on  such  business,  but  did  not  prove  that  defend- 
ant had  no  license.  Held,  That  defendant  was  properly  convicted, 
the  burden  of  proof  as  to  the  license  being  on  him. 

5.  An  act  of  the  legislature  authorizing  a  municipal  corporation  to  im- 
pose a  license  tax  upon  business  occupations  does  not  violate  sections 
12, 14,  or  41,  of  article  I.,  nor  section  33  of  article  II.  of  the  constitu- 
tion of  this  state. 

Before  Pringle,  Recorder,  Charleston,  July,  1883. 

The  opinion  fully  states  the  four  cases. 

Mr.  W.  M.  Thomas,  for  appellant. 

Mr.  Geo.  D.  Bryan,  contra. 

June  26,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan  :  These  were  informations  in  the 
City  Court  of  Charleston  for  alleged  violations  of  ordinances  of 
the  city,  two  for  carrying  on  the  business  of  publishing  a  news- 
paper and  the  other  two  for  carying  on  the  business  of  a  job 
hand  printer,  without  having  paid  the  license  required  therefor. 
The  cases  involving  the  same  points  were  heard  together,  and 
will  be  so  considered,  what  is  said  in  one  being  understood  as 
applying  to  all  the  cases. 

The  report  of  the  recorder  was  follows : 


"State  of  South  Carolina,  ^ 

County  of  Charleston,  >  In  the  City  Court. 

City  of  Charleston.  J 

"At  a  stated  term  of  the  City  Court  of  the  city  of  Charleston, 
for  the  city  of  Charleston,  begun  and  holden  on  the  first  Monday 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-two,  Geo.  D.  Bryan,  corporation  counsel  for  the 
city  of  Charleston,  comes  into  court  here,  and  upon  his  oath  of 
office,  gives  said  court  to  understand  and  be  informed,  that  W.  J. 
Oliver,  late  of  thfe  city  of  Charleston,  state  aforesaid,  on  the  28th 
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day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-two,  and  on  divers  other  days  in  said  year  at 
Charleston,  in  said  state  of  South  Carolina,  and  within  the  juris- 
diction of  this  court,  was  the  publisher  of  a  newspaper  worked  by 
hand,  and  unlawfully  did  carry  on  the  business  of  publishing  a 
newspaper  worked  by  hand  without  having  paid  the  license  tax 
therefor,  imposed  by  the  ordinance  of  the  city  of  Charleston, 
entitled  'An  ordinance  to  regulate  licenses  for  the  year  1882/ 
ratified  the  27th  day  of  December,  A.  D.  1881,  as  in  that  behalf 
required  by  the  said  ordinance,  contrary  to  the  said  ordinance, 
and  against  the  peace  and  dignity  of  the  state  of  South  Carolina. 

"G.  D.  BRYAN, 
"Corporation  Counsel  City  of  Charleston.9* 

Indorsed: 

"The  State  of  South  Carolina     \    t  *i    /v*    n      * 
Charleston  County,  City  of  Charleston.   )   ln  the  ^  tourt' 

"On  hearing  the  above  information,  and  on  motion  of  G.  D. 
Bryan,  corporation  counsel, 

"It  is  ordered,  That  the  same  be  filed  and  the  case  fixed  for  trial 
on  the  first  Monday  of  November,  A.  D.  1882,  at  10  o'clock  a.  m., 
and  that  a  copy  of  said  information  and  this  order  be  forthwith 
served  upon  the  said  W.  J.  Oliver.  October  14,  1882,  W. 
Alston  Pringle,  recorder,  *  *  *  *  The  case  was  finally 
fixed  for  trial  on  July  2,  1883,  and  was  tried  before  a  jury  em- 
pannelled  and  sworn  according  to  law.  The  corporation  counsel, 
in  proving  his  case  to  the  jury  without  objection,  read  the  follow- 
ing sections  of  an  ordinance,  entitled  'An  ordinance  to  regulate 
licenses  for  the  year  1882' : 

"Section  1.  Be  it  ordained  by  the  mayor  and  aldermen  of  the 
city  of  Charleston,  in  city  council  assembled,  That  every  person, 
firm,  company,  or  corporation  engaged  in,  or  intending  to  engage 
in,  any  trade,  business,  or  profession  hereinafter  mentioned,  shall 
obtain,  on  or  before  the  20th  day  of  January,  A.  D.  1882,  a 
license  therefor,  in  the  manner  hereinafter  prescribed.  Any  per- 
son, firm,  company,  or  corporation,  commencing  business  after  the 
said  20th  day  of  January,  A.  D.  1882,  shall  obtain  a  license 
therefor  before  entering  upon  such  trade,  business,  or  profession. 
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"Sec.  3.  If  any  person  or  persons  shall  exercise  or  carry  on 
any  trade,  business,  or  profession,  for  the  exercising,  carrying  on, 
or  doing  of  which  a  license  is  required  by  this  ordinance,  with- 
out taking  out  such  license  as  in  that  behalf  required,  he,  she,  or 
they  shall,  besides  being  liable  to  the  payment  for  the  license,  be 
subject  to  a  penalty  equal  to  fifty  per  cent,  of  the  amount 
required  to  be  paid  for  the  license,  to  be  sued  for  and  collected 
in  this  city  court,  or  any  other  court  of  competent  jurisdiction,  or 
to  imprisonment  not  exceeding  thirty  days,  as  may  be  adjudged 
by  the  recorder  or  court  trying  the  case. 

"Sec.  11.  Class  54.     Papers  worked  by  hand,  $25. 

"The  corporation  counsel  examined  0.  R.  Levy  and  Sol  Blank, 
who  testified  as  to  the  defendant  publishing  the  newspaper  called 
the  'Charleston  Mercury/  and  put  in  evidence  copies  of  the  said 
newspaper  (of  dates  August  3,  1882,  September  13,  1882, 
December  11,  1882,  November  9,  1882,  and  August  12,  1882,) 
in  all  of  which  the  name  of  W.  J.  Oliver  was  published  and 
appeared  as  editor  and  manager.  No  evidence  for  the  defendant. 
I  therefore  charged  the  jury  that  this  was  a  question  of  fact, 
which  remained  with  them  to  determine.  That  if  from  the  evi- 
dence they  found  that  the  defendant  did  publish  a  newspaper 
worked  by  hand  without  a  license,  they  would  find  him  guilty, 
otherwise  not  guilty.     The  jury  found  a  verdict  of  guilty. 

"On  the  7th  of  July,  1883,  the  defendant,  through  his  coun- 
sel, moved  for  arrest  of  judgment  and  for  a  new  trial,  both  of 
which  were  refused  and  the  defendant  sentenced  'to  pay  the  sum  of 
thirty-seven  dollars  and  fifty  cents,  or  thirty  days  in  jail — county 
jail  of  Charleston,  &c. 

"(signed)  W.  ALSTON  PRINGLE, 

"Recorder." 

From  this  sentence  the  defendant  appealed  to  this  court  upon 
the  following  grounds :  "1.  There  was  no  plaintiff.  2.  Because 
the  city  ordinance  was  not  proved.  3.  Because  the  defendant  was 
not  proved  'not  to  have  paid*  for  a  license,  or  to  have  received 
none.  4.  Because  this  license  law  is  unconstitutional  as  in  vio- 
lation of  article  1,  sections  12  and  14,  of  the  state  constitution. 
5.  Because  the  information  being  lodged  in  1883  and  the  offences 
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alleged  in  1882,  another  remedy  was  provided  by  the  city  ordi- 
nances. 6.  Because  the  defendant  having  already  been  tried 
by  a  jury  for  these  offences,  and  verdicts  rendered,  he  cannot  be 
tried  a  second  time.  Exceptions  five  and  six  were  properly 
abandoned  in  the  argument  here. 

First.  It  is  claimed  that  there  was  no  plaintiff.  This  objection 
goes  more  to  the  form  than  the  substance.  The  proceeding  was 
in  the  City  Court  of  Charleston  in  a  case  arising  under  an  ordi- 
nance of  the  City  Council.  In  such  case  the  City  Council  and 
the  recorder  have  the  right  to  regulate  the  practice  under  section 
2131  of  the  General  Statutes,  which  provides  as  follows :  "It 
flhall  be  lawful  for  the  City  Council  and  the  said  recorder  to  pre- 
scribe, and  from  time  to  time  to  regulate,  the  practice  of  the  said 
court,  and  of  the  attorneys  therein,  conformably  to  this  chapter, 
and  as  nearly  as  may  be  to  the  forms  and  rules  used  in  the  Cir- 
cuit Courts  of  this  state,  and  the  proceedings  shall  be  the  same 
substantially  in  like  cases,  except  in  cases  for  the  violation  of 
ordinances  when  imprisonment  is  imposed  in  addition  to,  or  in 
the  alternative  of,  a  fine,  in  which  cases  the  prosecution  shall  be 
in  the  form  of  an  information  on  the  official  oath  of  the  corpora- 
tion counsel."  In  accordance  with  the  above  provision  this  was  aft 
"information  on  the  official  oath  of  the  corporation  counsel." 

An  information  is  the  declaration  of  the  charge  or  offence 
against  any  one  at  the  suit  of  the  king,  filed  by  a  public  officer, 
without  the  intervention  of  a  grand  jury.  State  v.  Starling,  15 
Rich,,  132.  Although  the  title  of  the  information  was  not  en- 
dorsed on  the  information,  there  can  be  no  doubt  that  it  was  in 
the  name  of  the  state.  The  information  both  commences  and 
ends  in  the  name  of  the  state,  and  sets  forth  that  the  offence 
charged  was  "against  the  peace  and  dignity  of  the  state  of  South 
Carolina."  It  has  been  held  with  reference  to  a  writ  of  venire, 
which  must  issue  in  the  name  of  the  state,  that  "if  it  anywhere 
appears  in  the  writ  that  it  issued  in  the  name  of  the  state,  there 
is  a  sufficient  compliance  with  the  constitutional  requirement; 
and  surely  the  mere  location  of  the  words  upon  the  paper  can 
have  no  special  virtue.  Nor  can  the  addition  in  the  caption  of 
the  words  'county  of  Spartanburg'  impair  the  validity  of  the 
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mandate,  for  they  may  well  be  regarded  as  mere  surplusage." 
State  v.  J5RH,  19  S.  <?.,  441 ;  State  v.  Gilreath,  Ibid,  608. 

Second.  The  point  is  made  that  the  city  ordinance  was  not 
proved.  In  presenting  the  case  to  the  jury,  it  was  read  without 
objection.  The  proper  time  to  make  objection  is  when  evidence 
is  offered.  Burru  v.  Whitner,  3  S.  (?.,  510.  Besides,  this  pro- 
ceeding was  in  the  City  Court  of  Charleston,  and  in  that  court 
it  was  no  more  necessary  to  offer  proof  of  a  public  ordinance, 
under  the  seal  of  the  city  council,  than  in  the  courts  of  the  state 
to  prove  a  public  act  of  the  legislature.  Municipal  ordinances 
are  private  laws  when  brought  before  the  superior  judiciary  of  a 
state,  but  not  when  brought  before  a  city  court.  1  Whart.  L. 
Ovid.,  §  293. 

Third.  Objection  is  made  that  it  was  not  shown  affirmatively 
that  the  defendant  had  not  paid  for  a  license,  or  had  not  in  fact 
received  one.  There  is  no  complaint  as  to  the  charge  of  the 
recorder.  Upon  the  proof  that  the  defendant  had  been  engaged 
in  the  business  as  alleged,  and  nothing  being  offered  by  the 
defendant  by  way  of  defence,  the  recorder  submitted  the  case  to 
the  jury  with  the  remark  "that  it  was  a  question  of  fact  for  them 
to  determine ;  that  if  from  the  evidence  they  found  that  the 
defendant  had  published  a  newspaper,  worked  by  hand,  without 
a  license,  they  would  find  him  guilty ;  otherwise,  not  guilty." 
Under  this  charge,  the  jury  found  that  he  had  published  the 
paper  without  a  license;  and  his  motion  for  a  new  trial  was 
refused.  It  is  simply  a  question  as  to  the  sufficiency  of  proof 
upon  a  point  of  fact,  which,  as  often  ruled  here,  this  court  in  a 
law  case  has  no  right  to  consider. 

It  is  urged,  however,  that  it  appears  that  there  was  no  proof 
whatever  upon  one  of  the  main  allegations  of  the  information, 
and  therefore  the  conviction  must  necessarily  have  been  illegal. 
Can  it  be  properly  said  that  there  was  no  proof  in  view  of  the 
presumption  allowable  from  the  character  of  the  fact  itself  and 
the  conduct  of  the  defendant  ?  It  will  be  observed  that  the  alle- 
gation is  negative  in  form,  that  there  was  no  regular  issue  in  the 
case,  that  the  defendant  did  not  formally  plead  to  the  informa- 
tion, made  no  denial,  and  offered  no  proof.  The  information  con- 
tained two  allegations:  that  the  defendant  had  carried  on  th6 
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business,  and  that  he  had  not  paid  the  license  tax.  The  first 
was  proved,  and  the  defendant  did  not  prove  that  he  had  paid  the 
tax  and  taken  a  license. 

Under  these  circumstances,  upon  whom  was  the  anu$  of 
making  the  proof  upon  the  subject  ?  Was  it  on  the  state  to 
prove  that  the  defendant  had  not  paid  the  tax,  or  upon  the  defen- 
dant, if  the  fact  were  so,  to  prove  that  he  had  paid  it  ?  The 
general  rule  certainly  is,  that  he  who  affirms  must  prove,  and 
that  one  is  not  required  to  prove  a  negative.  It  is  true  there  are 
certain  exceptions  to  this  rule,  in  which  the  proposition,  though 
negative  in  its  terms,  must  be  proved  by  the  party  who  states  it, 
and  notably  in  that  class  of  cases  in  which  the  plaintiff  grounds 
his  right  to  recover  upon  a  negative  allegation,  where  of  course 
the  establishment  of  this  negative  is  an  essential  element  in  his 
case.  But  even  in  this  class  of  cases,  Mr.  Greenleaf  says,  "it  is 
obvious  that  plenary  proof  on  the  part  of  the  affirmant  can 
hardly  be  expected,  and  therefore  it  is  considered  sufficient  if  he 
offer  such  evidence  as,  in  the  absence  of  counter-testimony,  would 
afford  ground  for  presuming  that  the  allegation  is  true,"  &c. 

But  even  this  exception  does  not  embrace  that  precise  class  of 
cases  to  which  this  belongs.  "But  when  the  subject  matter  of  a 
negative  averment  lies  peculiarly  within  the  knowledge  of  the 
other  party,  the  averment  is  taken  as  true  unless  disproved  by 
that  party.  Such  is  the  case  in  civil  or  criminal  prosecu- 
tions for  a  penalty  for  doing  an  act  which  the  statutes  do  not 
permit  to  be  done  by  any  person,  except  those  who  are  duly 
licensed  therefor:  as  for  selling  liquors,  exercising  a  trade  or 
profession,  and  the  like.  Here  the  party,  if  licensed,  can  imme- 
diately show  it  without  the  least  inconvenience ;  whereas  if  proof 
of  the  negative  were  required,  the  inconvenience  would  be  very 
great."  1  Green.  Evid^  §  79.  Among  the  many  cases  cited 
in  the  margin  to  sustain  the  proposition  is  one  from  our  own  state, 
that  of  State  v.  Queuing,  1  McCord,  574,  where  the  precise  point 
was  held  that  "on  an  indictment  for  retailing  spirituous  liquors 
without  license,  the  state  need  not  prove  that  the  defendant  had 
not  a  license,  as  the  defendant  must  prove  he  had  one,"  &c. 

Fourth.  This  exception  raises  the  question  that  the  act  of  the 
General  Assembly,  under  which  the  license  ordinance  of  the  City 
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Council  was  passed,  is  in  violation  of  section  12,  article  I.,  of  the 
state  constitution,  which  declares  that  "no  person  shall  be  pre- 
vented from  acquiring,  holding,  and  transmitting  property,"  &c. 
Also  of  section  14  of  the  same  article,  which  declares  that  "no 
person  shall  be  deprived  of  his  life,  liberty,  or  estate,  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land,"  &c.  Also  of  sec- 
tion 41  of  the  same  article,  which  declares  that  "the  enumeration 
of  rights  in  this  constitution  shall  not  be  construed  to  impair 
others  retained  by  the  people,  and  all  powers  not  herein  dele- 
gated remain  with  the  people,"  &c.  And  also  of  section  33, 
article  II.,  which  declares  that  "all  taxes  upon  property,  real  or 
personal,  shall  be  laid  upon  the  actual  value  of  the  property 
taxed,  as  the  same  shall  be  ascertained  by  an  assessment  made 
for  the  purpose  of  laying  such  tax,"  &c. 

This  certainly  opens  a  very  wide  field.  These  are  all  impor- 
tant provisions  of  the  constitution,  but  every  point  now  made  has 
been  already  considered  and  decided  by  this  court,  and  we  think 
it  could  result  in  no  good  to  open  the  argument  and  renew  the 
discussion.  It  concerns  the  interest  of  all  that  the  law  and  its 
interpretation  should  be  settled.  In  the  case  of  State  v.  Hayne, 
4  S.  (7.,  403  (1872),  after  full  and  careful  consideration,  it  was 
decided  that  "a  tax  on  professions  or  avocations  is  not  forbidden 
by  the  constitution  of  this  state  either  in  terms  or  by  implication ; 
and  that  for  the  non-payment  of  a  tax  on  business,  a  penalty 
may  be  imposed  to  be  recovered  by  an  indictment  as  for  a  misde- 
meanor." 

In  the  case  of  State  v.  Columbia,  6  S.  (7.,  1  (1874),  it  was 
held  that  the  legislature  is  not  forbidden  by  the  constitution  from 
empowering  municipal  corporations  to  enforce  taxes  on  business 
and  avocations  and  to  fix  a  different  rate  for  each  distinct  class 
of  persons  subject  to  the  tax.  That  whatever  in  this  regard  the 
state  herself  could  do,  she  might  authorize  a  municipal  corpora- 
tion to  do  within  its  limits.  In  this  case,  no  doubt  has  been  sug- 
gested that  the  act  of  the  legislature,  if  constitutional,  does  not 
fully  authorize  the  ordinance  of  the  City  Council,  under  which 
these  proceedings  were  instituted. 

Then  followed  the  case  of  Charleston  v.  Oliver,  16  S.  (7.,  50 
(1881),  which  being  against  this  same  defendant,  recognized  and 
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followed  the  cases  of  Hayne  and  the  City  of  Columbia,  above 
referred  to,  in  the  doctrines  therein  announced.  The  court  say :  r 
"The  general  question  of  the  power  of  the  legislature  to  impose, 
a  license  tax  has  been  conclusively  settled  in  the  case  of  State 
v.  Hayne,  4  S.  C,  403,  where  most  of  the  constitutional  objec- 
tions raised  in  this  case  were  considered  and  disposed  of.  This 
case  was  followed  by  that  of  State  v.  Columbia,  6  &  (7.,  1,  in 
which  it  was  held  that  the  legislature  could  empower  a  municipal 
corporation  to  impose  a  license  tax  on  persons,  following  particu- 
lar callings,  or  pursuing  particular  occupations,  within  the  cor- 
porate limits  of  such  municipality.  So  that  we  consider  that 
many  of  the  constitutional  questions  raised  by  the  appellant  in 
these  cases  have  already  been  adjudicated,  and  it  is  only  neces- 
sary for  us  to  refer  to  the  cases  in  which  these  questions  were . 
determined." 

It  is  true  that  it  was  held  in  that  case  that  the  act  of  the  legis- 
lature, under  the  supposed  authority  of  which  the  ordinance  then 
under  consideration  was  passed,  did  not  authorize  the  municipality 
to  impose  a  license  tax  on  occupations,  and  upon  that  ground 
alone  the  judgment  was  set  aside.  But  since  that  time  the  act 
of  1881  (17  Stat,  582)  has  been  passed,  which  is  free  from  the 
constitutional  objection  that  prevailed  in  that  case,  and  which  by 
its  terms  undoubtedly  authorizes  the  City  Council  to  pass  such 
an  ordinance.  By  authority  of  this  latter  act  the  ordinances 
of  1882  and  1883  imposing  a  license  tax  were  passed,  and  the 
penalties  now  claimed  in  the  information  were  incurred  for  alleged 
defaults  subsequently  made.  We  cannot  see  that  any  of  the  con- 
stitutional objections  made  can  avail  the  defendant  in  refusing  to; 
pay  the  license  tax  imposed  by  the  city  authorities. 

The  judgment  of  this  court  is  that  the  judgment  of  the  recorder 
of  the  City  Court  be  affirmed,  and  that  the  same  judgment  be 
regarded  as  entered  in  each  of  the  three  other  cases  stated  in  the 
caption  herein. 
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WILSON  k  CO.  v.  DEAN. 

1.  Daring  the  reading  of  a  commission  it  was  discovered  that  the  cross 
interrogatories  had  not  been  propounded,  whereupon,  on  objection 
made  by  defendant  and  sustained,  the  Circuit  judge,  on  plaintiff's 
motion,  withdrew  the  case  from  the  jury  and  ordered  a  continuance. 
Held,  that  such  order  was  within  the  judge's  discretion,  and  that 
his  discretion  was  properly  exercised. 

2.  An  assignment  of  a  note  carries  with  it  all  the  securities  which  the 
assignor  holds  for  its  payment. 

3.  Defendant  agreed  to  sell  fertilizers  for  plaintiffs  on  a  credit,  guaran- 
teeing the  securities  to  the  extent  of  his  commissions,  and  after- 
wards collected  in  part  these  securities.  Held,  that  the  agreement 
was  not  strictly  a  guaranty,  and  that  plaintiffs*  action  on  this  agree- 
ment should  be  regarded  as  an  action  for  money  had  and  received, 
in  which  they  would  be  entitled  to  recover  all  moneys  received  by 
the  defendant  until  fully  paid  the  amount  due  to  them  from  these 
securities. 

4.  If  an  action  on  a  guaranty,  the  plaintiffs  might  be  required  to  show 
that  they  had  used  due  diligence  to  collect  the  notes,  before  resort 
could  be  had  to  the  guarantor ;  but  however  regarded,  the  fault  and 
laches  of  plaintiffs  in  returning  the  notes  to  defendant  for  collection 
were  pertinent  to  the  issue,  and,  if  sustained,  a  good  defence ;  and 
there  being  some  evidence  upon  these  matters,  they  should  have  been 
submitted  to  the  jury. 

Before  Hudson,  J.,  Spartanburg,  October,  1888. 

This  was  an  action  by  R.  T.  Wilson  &  Co.  against  Alvin  H. 
Dean,  commenced  September  2,  1880.  The  opinion  fully  states 
the  case. 

Mr.  J.  S.  R.  Thornton,  for  appellant. 

After  the  jury  is  charged,  a  case  cannot  be  withdrawn,  but 
plaintiff  may  take  a  non-suit.  Defendant  was  not  liable  as  guar- 
antor of  the  uncollected  notes.  2  Dan.  Neg.  Inst.,  §  1753 ;  17 
S.  C,  4;  Abb.  Tr.  EM.,  474;  1  Wait's  Act.  $  Def.,  584;  8 
McCord,  286;  2  Pars.  Bills  #  JV.,  140;  Brandt  Sur.,  §§  88, 
84;  1  2Z2Z,  59.  The  note  and  guaranty  are  separable,  and  the 
promise  to  guarantee  did  not  amount  to  a  guaranty  that  could  be 
sued  upon,  but  if  it  did,  the  guaranty  did  not  necessarily  pass  under 
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the  assignment.  22  Barb.,  516;  26  Wend.,  425.  The  liabil- 
ity of  the  plaintiffs  for  not  forwarding  the  notes  for  collection  in 
proper  time  was  a  proper  defence,  and  the  judge  should  have 
allowed  the  jury  to  consider  the  same  in  making  up  their  verdict. 
2  Dan.  Neg.  Inst.,  §1753.  Under  his  contract,  defendant  could 
not  be  held  liable  to  pay  plaintiffs  more  money  or  cotton  than  he 
actually  received  on  the  notes  put  in  his  hands  for  collection. 
All  of  these  matters  his  honor  took  away  from  the  jury. 

Mr.  M.  F.  Ansel,  contra. 

The  matter  complained  of  in  the  first  and  second  exception 
was  within  the  discretion  of  the  Circuit  judge.  The  guaranty 
passed  with  the  assignment  of  the  notes.  10  Rich.  JEq.,  585; 
5  S.  a,  346;  14  S.  (7.,  66,  142.  Defendant,  as  agent  of  plain- 
tiffs,  was  bound  to  exercise  good  faith  in  taking  the  notes,  and 
to  collect  all  that  was  possible.  Plaintiffs  had  nothing  to  do  with 
them  after  they  were  turned  over  to  defendant. 

June  27,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  The  defendant  was  appointed  by  the 
Atlantic  and  Virginia  Fertilizer  Company  their  agent  for  the  sale 
of  fertilizers  at  Vernonsville,  South  Carolina.  The  terms  of  the 
agreement,  under  which  he  was  so  acting,  are  to  be  gathered  from 
a  letter  of  the  company  to  the  defendant,  setting  forth  the  terms 
proposed,  and  his  reply  thereto,  agreeing  to  such  terms,  with  a 
modification  therein  stated.  According  to  these  terms,  the  defen- 
dant was  to  sell  the  fertilizers  furnished  him  by  the  company  on 
a  commission  of  $6  per  ton,  he  guaranteeing  the  notes  taken 
therefor  to  the  extent  of  his  commissions  only,  after  allowing 
certain  specified  expenses,  which  notes  were  to  be  turned  over  to 
the  company.  In  pursuance  of  this  agreement  seventy-six  tons 
of  fertilizers  were  sent  to  the  defendant  by  the  company,  amount- 
ing, at  the  price  at  which  the  article  was  to  be  sold,  to  the  sum 
of  $5,320,  and  the  defendant  forwarded  to  the  company  notes  to 
the  amount  of  $5,120.12,  which  were  received  by  them. 

This  agreement  seems  to  have  been  entered  into  on  February  26, 
1877,  but  at  what  time  the  notes  were  forwarded  to  the  company 
does  not  appear,  though  it  must  have  been  some  time  prior  to 
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November  9,  1877,  for  on  that  day  the  plaintiffs,  to  whom  the 
company  had  previously  transferred  the  notes,  took  from  the 
defendant  a  receipt  in  the  following  words :  "Received  by  ex- 
press from  R.  T.  Wilson  &  Co.,  of  New  York,  for  collection,  sun- 
dry notes,  bonds,  liens,  and  accounts,  amounting  in  the  aggregate 
to  fifty-one  hundred  and  twenty  12-100  dollars,  and  we  agree 
to  act  as  agents  and  trustees  for  the  said  R.  T.  Wilson  &  Co.,  in 
collecting  the  same,  and  bind  ourselves  to  send  forward  to  the 
said  R.  T.  Wilson  &  Co.,  at  New  York,  all  cotton  and  money 
received  in  settlement  of  the  same,  as  fast  as  the  same  comes  into 
our  possession,  without  retaining  any  portion  for  our  commissions 
and  services  until  they  are  fully  paid  off." 

This  action  was  commenced  on  September  2,  1880,  to  recover 
an  alleged  balance  due  on  the  notes  thus  entrusted  to  defendant 
for  collection.  During  the  progress  of  the  trial  the  testimony  of 
a  witness  for  the  plaintiffs,  which  had  been  taken  by  commission, 
was  being  read,  when  it  was  discovered  that  the  commissioners 
had  failed  to  propound  the  cross  interrogatories  to  the  witness, 
whereupon  the  defendant  objected  to  the  commission,  which  ob- 
jection was  sustained.  The  plaintiffs  then  moved  to  withdraw 
the  case  from  the  jury  and  continue  the  case,  which  motion  was 
granted  and  the  defendant  excepted.  The  defendant  then  agreed 
that,  subject  to  his  exception,  the  testimony  by  commission  might 
be  received,  and  the  trial  proceed. 

The  plaintiffs  offered  testimony  showing  the  amount  of  fertil- 
izers delivered  to  the  defendant  for  sale,  and  that  in  November, 
1879,  a  partial  settlement  was  made  with  the  defendant  by  plain- 
tiffs' agent,  in  which,  after  allowing  him  credit  for  the  cotton 
delivered,  and  certain  expenses,  together  with  his  commissions 
and  the  amount  of  uncollected  notes  then  estimated  to  be  on  hand, 
left  the  defendant  indebted  to  the  plaintiffs  in  the  sum  of  $469.- 
85,  which  subsequently  he  paid  before  this  action  was  com- 
menced. The  plaintiffs  then  closed,  and  the  defendant  made  a 
motion  for  a  non-suit,  on  the  ground  that  plaintiffs  had  proved 
no  cause  of  action  against  the  defendant,  which  motion  was 
refused. 

The  testimony  on  the  part  of  the  defendant  was  to  the  effect 
that  in  June  or  July,  1879,  he  had  a  settlement  in  full  of  his 
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guano  transactions  with  the  plaintiffs,  who  took  the  notes  on  hand, 
but  subsequently  returned  them  to  defendant,  begging  him  to 
collect  them  if  possible ;  that  defendant  could  not  collect  them 
because  they  were  sent  to  him  too  late  in  the  season ;  that  the 
notes  on  hand,  uncollected  (which  were  produced  at  the  trial), 
amounted  to  $741.40,  upon  which  assignments  to  the  plaintiffs 
by  the  Atlantic  and  Virginia  Fertilizer  Company  were  indorsed; 
that  none  of  said  notes  have  any  guaranty  of  defendant  indorsed 
upon  them ;  that  defendant  had  paid  out  for  plaintiffs  sundry  ex- 
penses specified ;  that  "all  money  or  cotton  received  have  been 
turned  over  to  principals ;"  that  defendant  never  guaranteed  the 
notes ;  that  at  the  the  time  of  the  partial  settlement  made  with 
plaintiffs'  agent,  defendant  did  not  have  with  him  the  uncollected 
notes,  and  the  amount  ($623.60)  then  set  down  as  the  amount  of 
the  uncollected  notes  was  only  an  estimate,  the  correct  amount, 
as  shown  by  the  notes  produced  at  the  trial,  being,  as  stated 
above,  $741.40 ;  that  defendant  had  written  to  the  attorney  for 
the  plaintiffs,  asking  whether  the  notes  should  be  put  in  suit, 
who  replied  that  he  would  let  him  know,  but  never  did  so,  and 
that  the  notes  were  never  sued.  In  addition  to  this  testimony 
from  the  defendant  himself  he  also  offered  the  evidence  of  another 
witness  to  the  effect  that  the  notes  could  have  been  collected,  if 
they  had  been  on  hand  early  in  the  season. 

"The  defendant  requested  his  honor  to  charge  that  if  through 
the  fault  of  the  plaintiffs,  and  without  fault  of  the  defendant,  the 
$741.40  of  notes  on  hand  were  not  collected,  then  Dean's  rights 
are  the  same  as  though  the  notes  were  collected,  and  the  money 
in  plaintiffs'  hands.  His  honor  said  that  if  the  facts  warranted  it, 
this  proposition  of  law  was  correct,  but  it  was  difficult  to  apply 
such  proposition  to  the  testimony  in  this  case,  and  charged  that  the 
liability  of  the  plaintiffs  for  not  forwarding  the  notes  for  collec- 
tion in  proper  time  could  not  come  in  in  this  action.  He  charged 
that  if  the  notes  were  transferred  by  the  Atlantic  and  Virginia 
Fertilizer  Company,  the  guarantee  of  the  notes  by  Dean  followed 
such  transfer ;  that  if  the  transfer  was  made,  and  the  defendant 
had  not  paid  to  the  plaintiffs,  or  their  assignor,  the  amount  of 
the  notes  taken  by  him,  to  the  amount  of  his  commissions  ($456), 
then  the  jury  might  find  a  verdict  for  the  plaintiffs  for  $456 ; 
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that  if  there  was  a  settlement  with  A.  H.  Dean  and  plaintiffs  at : 
the  time  when  Mr.  Ansel  was  present,  and  the  amount  between 
them  was  settled,  except  the  $623  of  notes  still  on  hand,  and 
Dean  failed  to  collect  and  return  said  notes  then,  under  his  guar- 
antee, Dean  is  now  responsible  to  the  plaintiffs  for  $456,  the 
amount  of  his  commissions/' 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs  for  $456, 
and  the  defendant  moved  for  a  new  trial  upon  the  ground  that 
the  verdict  was  excessive,  and  was  contrary  to  the  testimony  and 
the  charge  of  the  presiding  judge.     The  motion  was  refused,  and 
judgment  being  entered  on  the  verdict,  defendant  appeals,  alleg- 
ing that  the  Circuit  judge  erred  in  the  following  particulars:  "1. 
In  allowing  the  plaintiffs  the  right  to  withdraw  the  case  from  the 
jury  after  they  were  charged  with  the  case.     2.  In  not  granting 
a  non-suit  herein.     3.  In  charging  that  if  the  notes  were  trans- 
ferred by  the  Atlantic  and  Virginia  Fertilizer  company,  then  the 
guarantee  of  the  notes  by  Dean  followed  the  transfer.     4.  In 
charging  that  if  such  transfer  was  made,  and  the  defendant  had 
not  paid  to  the  plaintiffs,  or  their  assignor,  the  amount  of  the 
notes  taken  by  him  to  the  amount  of  his  commissions  ($456), 
then  the  jury  might  find  a  verdict  for  the  plaintiffs  for  $456.     5. 
In  charging  that  if  there  was  a  settlement  with  A.  H.  Dean  and 
plaintiffs  at  the  time  when  Mr.  Ansel  was  present,   and  the 
amount  between  them  was  settled,  except  the  $623  of  notes  still 
on  hand,  and  Dean  failed  to  collect  and  return  said  notes,  then, 
under  his  guarantee,  Dean  is  now  responsible  to  the  plaintiffs  for 
$456,  the  amount  of  his  commissions.     6.  In  ruling  that  the 
defendant's  request  to  charge  was  not  applicable  to  the  testimony 
in  this  case.     7.  In  charging  that  the  liability  of  the  plaintiffs 
for  not  forwarding  the  notes  for  collection  in  proper  time  could 
not  come  in  in  this  action.     8.  In  refusing  to  charge  that  if 
through  fault  of  the  plaintiffs,  and  without  fault  of  the  defendant, 
the  $741  of  notes  on  hand  were  not  collected,  then  Dean's  rights 
are  the  same  as  though  the  notes  were  collected  and  the  money  in 
plaintiffs'  hands.     9.  In  refusing  a  new  trial." 

The  first  ground  of  appeal  presents  a  question  of  practice 
which  we  think  is  conclusively  settled  adversely  to  the  appellant 
by  the  case  of  Cook  v.  Cottrett,  4  Strob.,  61.     In  that  case  the 
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action  was  on  a  foreign  judgment,  and  after  the  trial  had  been 
commenced  it  was  discovered  that  there  was  a  defect  in  the 
judge's  certificate  authenticating  the  record,  whereupon  the  plain- 
tiff moved  a  continuance  of  the  case  in  order  that  the  certificate 
might  be  amended,  which  motion  was  granted,  notwithstanding 
the  defendant  insisted  upon  his  right  to  a  non-suit.  On  appeal 
the  court  held  that  this  was  a  matter  within  the  discretion  of  the 
Circuit  Court,  saying,  amongst  other  things,  that  "without  a  dis- 
cretion over  the  whole  subject,  to  be  carefully  exercised  by  the 
court,  trials  might  be  made  the  means  of  defeating  justice  instead 
of  dispensing  it,  and  the  court  itself  become  an  instrument  to 
entrap  the  unwary  or  reward  the  contrivances  of  the  dishonest. 
It  must  be  supposed  that  discretion  was  properly  exercised  on 
the  circuit ;  the  circumstances  which  have  been  dwelt  on  here 
show  no  reason  for  controlling  it."  The  appeal  was  therefore  dis- 
missed. The  present  case  is  much  stronger  than  the  one  cited. 
There  the  defect  complained  of  might  have  been  discovered  before 
the  trial;  while  here  it  could  not  have  been,  as  no  one  had  a  right 
to  open  the  commission  until  it  was  published  by  the  order  of  the 
court,  and  there  was  no  reason  to  suppose  that  the  commissioners 
had  neglected  to  perform  their  duty.  It  is  quite  clear  that  the 
whole  matter  was  within  the  discretion  of  the  Circuit  judge,  and 
it  is  equally  clear  that  his  discretion  was  properly  exercised. 

The  second,  third,  fourth,  and  fifth  grounds  of  appeal  present 
substantially  the  same  questions,  and  will  be  considered  together. 
There  is  no  doubt  of  the  legal  proposition  that  the  assignment  of 
a  note  or  bond  carries  with  it  all  the  securities  which  the  assignor 
holds  for  its  payment.  (See  the  cases  cited  by  the  counsel  for 
the  plaintiffs.)  When,  therefore,  the  notes  in  question  were 
transferred  to  the  plaintiffs  by  the  Fertilizer  Company,  any 
security  which  it  then  held  for  the  payment  of  such  notes,  enured 
to  the  benefit  of  the  plaintiffs. 

We  think,  however,  that  the  true  nature  and  effect  of  the 
agreement  between  the  company  and  the  defendant  was  not  that 
the  latter  should,  in  the  strict  sense  of  the  term,  guarantee  the 
payment  of  the  notes.  That  was  the  proposition  in  the  letter  of 
the  company  to  the  defendant,  but  in  his  reply  he  modified  that 
proposition  in  these  words :  "It  is,  however,  understood  that  I 
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only  guarantee  to  the  extent  of  my  commissions  on  all  the  sales  I 
make.  In  other  words,  I  am  not  to  lose  any  more  than  my  com- 
missions on  the  sales  for  the  season  amount  to."  The  real  agree- 
ment, then,  between  the  company  and  the  defendant  was  that  the 
latter  was  to  sell  the  fertilizers  furnished  him  by  the  former,  on 
the  terms  agreed  upon,  collect  the  notes  taken  and  forward  pro- 
ceeds to  the  company,  retaining  nothing  for  his  commissions  until 
the  company  had  received  the  full  amount  of  the  sales,  less  the 
commisssons  and  certain  specified  expenses.  This,  too,  is  the 
proper  construction  and  effect  of  the  receipt  given  by  defendant 
to  the  plaintiffs  on  November  9,  1877,  set  out  above. 

If,  therefore,  the  defendant  had  failed  to  collect  a  single  dollar 
on  the  notes,  we  do  not  see  what  cause  of  action  the  plaintiffs 
could  have  against  him,  unless,  perhaps,  they  were  able  to  show 
that  the  failure  to  collect  was  the  result  of  the  defendant's 
default ;  and  the  only  penalty  the  defendant  would  incur  would 
be  the  loss  of  his  commissions.  It  seems  to  us,  therefore,  that  it 
is  a  mistake  to  regard  this  as  an  action  on  the  guaranty  of  defend- 
ant, but  that  it  should  rather  be  regarded  as  an  actiou  for  money 
had  and  received  by  the  defendant  for  the  use  of  the  plaintiffs. 
Under  the  view  which  we  have  taken  of  the  effect  of  the  agree- 
ment between  the  parties,  the  defendant  had  no  right  to  retain  a 
single  dollar  for  his  commissions  until  he  had  fully  paid  and  satis- 
fied the  plaintiffs  the  amount  due  to  them.  Whatever  amount  he 
may  thus  have  retained  was  not  his  money,  but  was  the  money  of 
the  plaintiffs,  received  by  him  to  their  use,  and  for  that  he  would 
be  liable. 

The  sixth,  seventh,  and  eighth  grounds  of  appeal,  involving 
the  same  principles,  will  be  considered  together.  If  the  action 
could  be  regarded  as  an  action  on  defendant's  guaranty  of  the 
notes,  to  the  extent  of  the  amount  of  his  commissions,  then  it 
seems  to  us  clear,  under  the  legal  principles  regulating  the  law  of 
guaranty,  that  the  question  whether  the  failure  to  collect  the  notes 
was  the  result  of  the  fault  or  laches  of  the  plaintiffs,  was  quite  perti- 
nent to  the  issue ;  in  fact,  if  the  action  was  based  upon  the  guar- 
anty, the  plaintiffs  might  have  been  required  to  show,  affirmatively, 
that  they  used  due  diligence  to  collect  the  notes  before  resort  could 
be  had  to  the  guarantor.     But  even  regarding  the  action  as  we  do, 
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as  not  based  upon  the  guaranty,  as  it  is  called,  but  as  an  action 
for  money  had  and  received,  still  the  question  whether  the  failure 
to  collect  the  notes  was  due  to  the  negligence  of  the  plaintiffs 
in  returning  them  to  the  defendant  in  time  to  enable  him  to  col- 
lect them  was  an  important  one,  and  should  have  been  left  to  the 
jury,  as  there  was  testimony  on  the  part  of  the  defendant  tend- 
ing to  show  that  the  notes  could  have  been  collected  if  they  had 
been  sent  to  the  defendant  earlier  in  the  season. 

The  defendant  had  a  pecuniary  interest  in  collecting  the  whole 
amount  of  the  notes,  for  upon  his  doing  so  depended  his  com- 
pensation. If,  therefore,  he  was  prevented  from  collecting  the 
notes  by  the  fault  of  the  plaintiffs,  and  thereby  lost  his  time  and 
service,  the  extent  to  which  he  was  thus  a  loser  would  certainly 
be  good  defence  to  the  action  of  the  plaintiffs  for  money  received 
by  him  to  their  use.  We  think,  therefore,  that  the  Circuit  judge 
erred  in  refusing  to  charge  as  requested,  and  instructing  the  jury 
that  the  question  whether  the  plaintiffs  were  in  fault  in  not  for- 
warding the  notes  for  collection  in  proper  time  could  not  be  con- 
sidered in  this  action. 

The  remaining  ground  of  appeal  has  been  so  often  ruled  upon 
by  this  court  that  it  requires  no  further  notice. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed,  and  that  the  case  be  remanded  to  that  court 
for  a  new  trial. 


PILLING,  BAKER  k  CO.  v.  FOSTER. 

Copy-order  to  appear  before  referee  served  upon  defendant  in  sup- 
plementary proceedings  had  not  the  seal  of  court  to  the  clerk's  cer- 
tificate. Held,  that  this  furnished  no  ground  for  dismissing  the 
proceedings,  nor,  after  appearance  and  examination,  oould  defendant 
object  to  the  service. 

Levy  upon  goods  was  released  by  plaintiff  because  the  goods  had 
been  previously  mortgaged  and  the  condition  of  the  mortgage  was 
broken.  Held,  that  the  levy  was  properly  disposed  of,  and  therefore 
the  execution  was  not  satisfied. 
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3.  On  the  hearing  of  the  referee's  report  in  supplementary  proceedings, 
the  judge  may  appoint  a  receiver,  without  specific  notice  having  been, 
given  that  such  appointment  would  then  be  applied  for. 

4.  A  receiver  having  been  appointed  in  supplementary  proceedings, 
this  court  will  assume,  in  the  absence  of  all  testimony  upon  the 
point,  that  the  Circuit  judge  did  his  duty  and  ascertained  that  no 
other  supplementary  proceedings  were  then  pending  against  this 
defendant. 

5.  The  examination  in  supplementary  proceedings  having  disclosed 
sufficient  property  in  the  debtor's  hands,  subject  to  levy  and  sale,  to 
satisfy  the  judgment,  a  receiver  might  nevertheless,  under  the  pres- 
ent practice,  be  appointed;  and  when  appointed,  he  should  be  the 
receiver  of  all  the  defendant's  property. 

6.  It  is  the  usual  and  better  practice  to  require  bonds  from  such  receiv- 
ers, but  it  is  not  essential. 

7.  Section  321  of  the  code  does  not  authorize  a  fee  to  plaintiff's  attor- 
ney, and  the  "fixed  sum  as  costs"  therein  provided  for  must  be  fixed 
by  the  judge,  and  not  by  the  clerk  of  court. 

8.  Taxation  of  costs  can  be  corrected  only  by  motion,  but  an  order  of 
the  judge  directing  an  erroneous  taxation,  and  a  taxation  thereun- 
der, may  be  brought  up  by  exception,  and  the  error  corrected. 

9.  The  mortgagee  of  the  judgment  debtor  was  not  a  necessary  party 
to  the  proceedings,  as  the  order  did  not  interfere  with  the  mortgaged 
property. 

10.  After  paying  the  debts,  the  receiver  should  return  to  the  debtor  all 
property  remaining  in  his  hands,  but  it  was  not  error  of  law  to  omit 
such  a  direction  from  the  order  appointing  the  receiver. 

11.  A  receiver  should  not  be  authorized  to  sell  choses  in  action,  unless 
they  represent  "desperate  debts."     Rule  70  of  the  Circuit  Court. 

Before  Wallace,  J.,  Spartanburg,  December,  1888. 

The  opinion  fully  states  the  case. 

Mr.  J.  S.  R.  Thomson,  for  appellant. 

Messrs.  Carson  $  Bomar,  contra. 

June  27,  1884.     The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.     On  July  7,  1883,  the  plaintiffs  ob- 
tained judgment  against  the  defendant  for  the  sum,  including 
costs,  of  $86.75,  and  issued  execution  therefor.     The  sheriff,  on 
July  16,  1883,  endorsed  upon  this  execution  a  levy  "upon  a  lot 
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of  merchandise,  &c,  a  list  of  which  is  attached  within."  By 
written  endorsement  on  the  execution  the  plaintiffs'  attorneys 
released  this  levy  upon  the  ground  that  the  property  was  claimed 
by  another  person,  and  then  the  sheriff,  on  July  20,  1883,  made 
a  return  of  nulla  bona  upon  the  execution. 

Upon  the  usual  affidavit,  Judge  Wallace,  at  chambers,  made 
an  order  requiring  the  defendant  to  appear  before  a  referee 
named,  on  July  25,  1883,  or  on  such  other  days  as  he  might 
appoint,  to  be  examined  touching  his  property,  and  directed  the 
referee  to  report  the  testimony  and  his  conclusions  of  fact.  He 
also  directed  a  copy  of  the  order  to  be  served  on  the  defendant, 
and  that  in  the  meantime,  and  until  the  further  order  of  the 
judge  in  the  premises,  that  the  defendant  be  enjoined  from  dis- 
posing of  his  property.  The  copy  of  this  order  served  upon  the 
defendant  was  not  certified  under  the  seal  of  the  court.  At  a 
reference  held  on  August  2,  1883,  the  defendant  made  a  motion 
to  dismiss  the  proceedings,  because  of  the  want  of  the  seal  to  the 
copy  of  the  order  served  upon  the  defendant.  The  motion  was 
refused,  and  the  examination  of  the  defendant  was  taken  at 
length,  all  of  which  is  set  out  in  the  "Case." 

The  facts  as  reported  by  the  referee,  so  far  as  the  questions 
involved  in  this  case  are  concerned,  are  substantially  as  follows : 
That  the  stock  of  goods,  wares,  and  merchandise,  to  the  estimated 
value  of  about  $600,  which  had  been  levied  upon  by  the  sheriff, 
and  the  levy  subsequently  released,  were  covered  by  a  mortgage 
to  one  Dreyer,  dated  February  8,  1883,  given  to  secure  a  note 
for  $500,  payable  February  9,  1883;  that  the  merchandise  levied 
upon,  after  it  was  released  from  the  levy,  was  not  returned  directly 
to  the  defendant,  but  was  taken  charge  of  by  the  mortgagee 
Dreyer,  who  placed  the  defendant  in  charge  of  it  to  sell  as  his 
agent ;  that  the  goods  levied  upon  were  nearly  sufficient  to  pay 
off  both  Dreyer's  mortgage  and  the  judgment  in  favor  of  the 
plaintiffs ;  that  the  defendant  was  the  owner  and  in  possession  of 
property,  consisting  of  choses  in  action  to  the  amount  of  $917,  a 
considerable  portion  of  which  would  not  be  due  until  November 
1,  1883,  and  a  portion  not  due  for  two  years,  and  other  personal 
property  of  the  estimated  value  of  $112,  besides  a  crop  of  growing 
cotton,  twenty-five  acres,  the  value  of  which  was  not  estimated. 
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On  hearing  the  report  of  the  referee,  the  judge  ordered  that  a 
receiver  be  appointed  of  all  the  property  of  the  defendant  set 
forth  in  the  report,  "with  power  and  authority  to  sell  the  same, 
including  the  proceeds  of  the  crop  above  named,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the  judgment  in  the  above 
stated  case,  with  interest  thereon,  and  all  the  costs  and  disburse- 
ments of  this  action ;  *  *  *  that  the  receiver  above  named  have  leave 
to  bring  action  for  the  recovery  of  property  of  the  defendant  in 
execution  in  the  hands  of  any  other  person ;  *  *  *  that  the 
defendant,  W.  C.  Foster,  deliver  and  turn  over  all  of  the  said  pro- 
perty to  the  said  receiver  immediately  upon  the  service  of  this 
order,  and  that  from  the  proceeds  of  said  sale  the  said  receiver  shall 
pay  all  the  costs  of  this  action,  including  the  costs  of  proceedings 
supplementary  to  judgment  and  dollars  fee  for  attorneys  of 

plaintiffs,  to  be  taxed  by  the  clerk  of  court,  together  with  the 
judgment  and  interest  thereon  and  disbursements."  After  this 
order  the  clerk,  without  holding  any  reference  or  taking  any  tes- 
timony, made  a  taxation  of  costs,  in  which,  amongst  other  items, 
was  the  following:  "Judgment-creditor,  under  section  321  of 
code  (fixed  sum),  $15.00.' ' 

The  defendant  appeals  upon  sixteen  grounds  set  out  in  the 
record,  but  which  need  not  be  repeated  here,  as  several  of  them 
involve  the  same  questions.  We  will  therefore  proceed  to  con- 
sider the  various  questions  which  we  understand  to  be  raised  by 
the  grounds  of  appeal. 

The  first  is  whether  there  was  error  in  refusing  to  dismiss  the 
proceedings  upon  the  ground  that  the  copy  of  the  order  requir- 
ing the  defendant  to  appear  before  the  referee  and  answer 
touching  his  property  had  no  seal  to  the  clerk's  certificate.  It  is 
very  clear  that  this  defect  in  the  copy  served  furnished  no  ground 
for  dismissing  the  proceedings.  It  could,  at  most,  only  avail  the 
defendant  on  a  motion  to  set  aside  the  service  of  the  order  as  not 
a  true  copy  of  the  original,  or  as  not  duly  authenticated,  so  as  to 
require  a  new  service.  But  as  the  defendant  appeared  and  was 
folly  examined,  and  as  the  object  of  the  service  was  to  give  the 
defendant  notice,  it  is  now  too  late  to  make  even  that  objection. 

The  second,  eighth,  and  ninth  grounds  are  based  upon  the 
proposition  that  the  execution  was  satisfied  by  the  levy  on  the 
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stock  of  goods.  It  is  quite  true  that  a  levy  is  prima  facie  satis- 
faction to  the  extent  of  the  value  of  the  property  levied  upon, 
but  when  it  is  shown  that  the  levy  has  not  produced  satisfaction, 
and  has  been  otherwise  disposed  of,  the  presumption  of  satisfac- 
tion is  rebutted.  May  v.  Hancock,  1  Rice  Dig.,  303 ;  Peay  v. 
Fleming,  2  Hill  Ch.,  99 ;  McElwee,  v.  Jeffreys,  7  S.  (Z,  228. 
Here  the  levy  had  been  properly  disposed  of,  by  being  released 
upon  the  ground  that  the  property  levied  upon  belonged  to 
another  person,  inasmuch  as  it  was  covered  by  the  mortgage  in 
favor  of  Dreyer,  the  condition  of  which  had  been  broken,  where- 
by the  legal  title  had  become  vested  in  the  mortgagee.  Reese  v. 
Lyon,  20  S.  C,  17,  and  cases  there  cited. 

The  third,  tenth,  and  sixteenth  exceptions  raise  the  question 
as  to  the  right  to  appoint  a  receiver  of  all  the  property  of  the 
defendant.  The  position  of  the  appellant  seems  to  be,  first,  that 
a  receiver  could  not  be  appointed  without  notice  of  a  motion  to 
that  effect.  We  do  not  understand  that  defendant  claims  that  he 
had  no  notice  of  the  hearing  before  Judge  Wallace  of  the  report 
of  the  referee  and  the  exception  thereto ;  but  simply  that  he  had 
no  notice  that  upon  such  hearing  the  appointment  of  a  receiver 
would  be  asked  for.  It  seems  to  us  that  the  terms  of  the  statute 
prescribing  the  course  of  proceeding  in  such  cases,  was  suffi- 
cient notice  that  an  application  for  a  receiver  would  be  made,  as 
that  was  one  of  the  legitimate,  if  not  necessary,  steps  to  be  taken, 
and,  therefore,  no  specific  notice  that  a  receiver  would  be  applied 
for  was  necessary. 

Secondly,  the  appellant  contends  that  the  judge  could  not  ap- 
point a  receiver  without  first  ascertaining  whether  any  other  sup- 
plementary proceedings  were  pending.  Section  318  of  the  code 
prescribes  that  before  the  appointment  of  a  receiver,  "the  judge 
shall  ascertain,  if  practicable,  by  the  oath  of  the  party,  or  other- 
wise, whether  any  other  supplementary  proceedings  are  pending 
against  the  absent  debtor."  The  object  of  this  provision  is  to  pre- 
vent the  appointment  of  two  receivers  for  the  same  property,  and 
although  it  does  not,  affirmatively,  appear  that  inquiry  was  made 
as  to  whether  any  other  proceedings  were  pending  against  the 
debtor  in  this  case,  yet  neither  does  the  contrary  appear,  and  in 
the  absence  of  any  evidence  to  the  contrary  we  must  presume 
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that  the  judge  did  his  duty,  and  did  ascertain  (whether  by  the 
oath  of  the  debtor,  "or  otherwise/'  is  immaterial)  that  no  other 
proceedings  were  pending  at  the  time. 

Thirdly,  the  appellant  contends  that  the  examination  of  the 
judgment  debtor  disclosed  sufficient  property,  subject  to  levy  and 
sale,  to  pay  the  plaintiff's  judgment,  and  therefore  no  receiver 
should  have  been  appointed,  or  at  least  all  of  the  property  of  the 
judgment  debtor  should  not  have  been  turned  over  to  him.  It  is 
true  that  there  are  authorities  cited  by  appellant  which  would 
seem  to  support  this  view,  but  these  cases  are  based  upon  the 
analogy  of  proceedings  in  a  creditor's  bill,  for  which  supplemen- 
tary proceedings  are  to  some  extent  a  substitute,  but  they  are  not 
subject  to  all  the  rules  governing  the  chancery  practice  under  a 
creditor's  bill.  Hence,  while  under  that  practice,  where  property 
was  found  subject  to  levy  and  sale  under  execution,  the  court  of 
chancery  would,  at  one  time,  have  granted  an  order  suspending 
the  proceedings  until  the  creditor  could  proceed  to  sell  under  his 
execution,,  this  was  because  of  the  fact  that  equity  and  law  were 
administered  by  different  tribunals,  and  as  the  powers  of  the 
court  of  equity  were  only  invoked,  in  aid  of  the  law  court,  such 
powers  would  not  be  exercised  where  such  aid  was  not  necessary. 
But  since  the  same  court  now  possesses  the  powers  of  both  of  the 
former  courts,  the  former  practice  is  inapplicable,  and  there  is 
now  no  reason  why  property  subject  to  levy  and  sale  may  not  be 
reached  under  supplementary  proceedings.  Heroy  v.  Gibson,  10 
Bo*w.,  591;  Todd  v.  Orooke,  4  Sandf.,  694;  1  Code  Rep.,  N. 
S.,  324. 

As  to  the  objection  that  a  receiver  should  not  be  appointed  for 
all  of  the  property,  but  only  for  so  much  thereof  as  may  be  neces- 
sary to  pay  the  debt,  we  can  only  say  that  we  know  of  no  author- 
ity for  such  a  proceeding,  which  would  be  somewhat  anomalous 
in  character,  and  involve  unnecessary  expense  and  delay,  for  it 
is  difficult  to  understand  how  the  court  could,  in  advance  and 
without  an  inquiry  on  the  point,  ascertain  how  much  would  be 
necessary;  in  fact,  the  only  certain  means  of  ascertaining  it 
"would  be  by  a  sale. 

The  fourth  exception  assigns  as  error  the  failure  to  require  the 
receiver  to  give  bond.     The  statute  does  not  require  that  a  bond 
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shall  be  exacted  of  the  receiver,  and  although  it  is  the  usual  and 
far  better  practice  to  require  a  bond,  yet  it  is  not  essential.  High 
Bee,  §§  118,  et  seq.  We  cannot,  therefore,  say  that  there  was 
any  error  of  law  in  failing  to  require  the  receiver  to  give  bond. 

The  fifth,  sixth,  and  twelfth  exceptions  raise  the  question  as  to 
allowing  a  fee  of  $1 5  to  the  attorneys  for  the  plaintiffs.  Section 
321  of  the  code  provides:  "The  judge  may  allow  to  the  judgment 
creditor,  or  to  any  party  so  examined,  whether  a  party  to  the 
action  or  not,  witness  fees  and  disbursements,  and  a  fixed  sum  in 
addition,  not  exceeding  thirty  dollars,  as  costs."  It  will  be  ob- 
served that  under  this  provision,  "the  judge  may  allow  *  *  *  a 
fixed  sum  *  *  *  as  costs."  And  the  allowance  is  "to  the  judg- 
ment creditor,  or  to  any  party  so  examined" — not  as  a  fee,  but 
as  costs.  We  see  no  authority  under  this  section  for  the  allow- 
ance of  any  fee  to  the  attorneys  for  plaintiffs ;  and  even  if  it  could 
be  so  construed,  the  sum  must  be  a  sum  fixed  by  the  judge,  and 
not  by  the  clerk,  for  the  judge  having  heard  the  case,  has  better 
means  as  well  as  better  capacity  to  determine  the  amount  which 
should  be  allowed,  than  the  clerk,  and  this  is  the  express  provision 
of  the  statute,  doubtless  for  the  reason  above  indicated.  We 
think,  therefore,  that  the  judge  erred  in  allowing  a  fee  to  the 
attorneys  for  the  plaintiffs  in  an  amount  to  be  fixed  by  the  clerk. 
The  order  appealed  from  should  be  modified  in  this  respect. 

It  is  true,  as  held  in  Bradley  v.  Rodehperger,  6  S.  C,  291, 
that  where  it  is  desired  to  review  a  taxation  of  costs  by  the  clerk, 
the  proper  practice  is  by  motion,  in  the  court  below,  to  correct 
feuch  taxation,  and  the  appeal  should  be  from  the  decision  on  such 
motion;  but  where,  as  in  this  case,  the  clerk  has  undertaken  to 
carry  out  an  erroneous  order  of  a  Circuit  judge*  in  reference  to 
the  taxation  of  costs,  such  erroneous  order  may  be  appealed  from, 
and  the  taxation  thereby  corrected. 

We  are  not  able  to  perceive  the  relevancy  of  the  seventh  excep- 
tion;1 but  as  matter  of  fact,  the  referee  did  find  that  the  levy  was 
made  subject  to  Dreyer's  mortgage,  and  the  Circuit  judge  does 
not  controvert  such  finding,  so  that  we  do  not  see  upon  what  this 
exception  rests. 

1  "In  not  holding  that  the  sheriff's  levy  was  subject  to  Dreyer's  mort- 
gage." 
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The  eleventh  exception  complains  that  the  costs  of  the  referee 
and  of  the  plaintiffs  were  erroneously  taxed.  No  specific  errors 
are  pointed  out  either  in  the  exception  or  the  argument,  and  the 
exception  is  too  general  to  require  notice.  But  in  any  event, 
under  the  case  of  Bradley  v.  Rodehperger,  supra,  we  could  not 
inquire  into  the  correctness  of  the  taxation  of  costs,  there  having 
been  no  motion  below  to  correct  such  taxation. 

The  thirteenth  exception  claims  that  there  could  be  no  order 
disposing  of  the  judgment  debtor's  property  without  making 
Dreyer  a  party.  As  the  order  does  not  purport  to  interfere  in 
any  way  with  the  property  covered  by  Dreyer's  mortgage,  we  are 
unable  to  perceive  what  interest  he  could  possibly  have  in  the 
matter. 

The  fourteenth  exception  assigns  it  as  error  that  the  order  ap- 
pealed from  contains  no  provision  for  the  return  of  such  property 
as  may  not  be  necessary  for  the  payment  of  plaintiffs'  debt  and 
costs.  The  receiver  being  but  "the  hand  of  the  court,' '  we  must 
assume  that  the  proper  disposition  of  what  property  may  remain, 
after  satisfying  the  claim  of  plaintiffs,  will  be  made,  and  we  can- 
not say  that  there  was  any  error  of  law  in  failing  to  incorporate 
such  a  provision  in  the  order. 

The  fifteenth  exception  alleges  error  in  ordering  the  receiver 
to  sell  the  property  mentioned  in  the  order.  The  point  of  this 
exception,  as  developed  in  the  argument,  seems  to  be  that  there 
was  error  in  ordering  a  sale  of  all  of  the  property  mentioned  in 
the  order,  embracing  choses  in  action,  as  well  as  other  personal 
property.  Rule  70  of  the  Circuit  Court,  in  reference  to  the 
powers  of  receivers,  clearly  indicates  that  a  receiver  should  not 
be  authorized  to  sell  choses  in  action,  unless  they  represent  "des- 
perate debts;"  but  that  his  duties,  in  respect  to  that  class  of  pro- 
perty, are  to  sue  for  and  collect  the  same,  or  "to  compromise  and 
settle  such  as  are  unsafe  and  of  a  doubtful  character."  We  think, 
therefore,  that  the  terms  of  the  order  appealed  from,  which  are 
broad  enough  to  authorize  the  receiver  to  sell  any  or  all  of  the 
choses  in  action,  should  be  modified  in  this  respect,  so  as  not  to 
authorize  the  sale  of  any  of  the  choses  in  action,  except  those 
which  represent  "desperate  debts." 

The  judgment  of  this  court  is  that  the  order  appealed  from  be 
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modified  according  to  the  views  herein  announced,  and  that  in 
all  other  respects  it  be  affirmed. 


FINCH  v.  FINCH. 


1.  A  motion  for  a  new  trial  was  made  upon  the  conjecture  that  the  jury 
had  reached  a  verdict  by  each  juror  putting  down  a  certain  amount, 
and  by  then  adding  these  amounts  together  and  dividing  their  sum  by 
twelve.     Held,  that  the  motion  was  properly  refused. 

2.  A  Circuit  judge  has  the  power  to  grant  a  new  trial  nisi  in  cases 
sounding  in  damages,  as  well  as  in  actions  on  contracts. 

3.  In  an  action  for  slander  the  trial  judge  committed  no  error  in  charg- 
ing the  jury  "that  if  one  should  repeat  a  slanderous  charge  concern- 
ing another,  saying  at  the  same  time,  4I  do  not  believe  it  to  be  true,1 
he  would  nevertheless  become  a  publisher  of  a  slander,  and  liable 
to  an  action  therefor,  though  the  damages  in  such  a  case  might  be 
light."   ' 

4.  In  charging  the  jury  that  "the  fact  that  words  are  spoken  in  passion 
will  not  excuse  a  malicious  slanderer  from  liability/'  the  trial  judge 
committed  no  error.  Passion,  suddenly  excited  by  mutual  recrimi- 
nation, might  mitigate,  but  it  cannot,  in  all  cases,  excuse. 

5.  If  defendant  undertakes  to  justify  the  slander  and  fails,because  the 
justification  is  unsupported  by  the  evidence,  it  may  be  considered  as 
a  circumstance  of  aggravation  and  of  continued  malice,  and  may  be 
properly  considered  by  the  jury  in  estimating  damages. 

6.  It  may  be  that,  under  section  186  of  the  code,  defendant  may  intro- 
duce evidence  to  show  his  belief  in  the  truth  of  the  charge  made,  in 
mitigation  of  damages,  and  that  evidence  introduced  for  that  pur- 
pose, even  if  it  failed  to  sustain  the  charge,  would  not  aggravate 
the  offence,  but  no  such  point  was  raised  in  this  case  by  any  request 
to  charge. 

7.  In  an  action  of  slander  it  is  sufficient  if  the  words  be  proved  sub- 
stantially as  laid  ;  it  is  not  necessary  to  prove  the  words  exactly  as 
alleged. 

8.  A  charge  to  the  jury  "that  passion  does  not  justify  slander,  but 
might  be  taken  into  consideration  in  mitigation,"  was  as  favorable  to 
the  defendant  as  the  law  allows. 

Before  Hudson,  J.,  Spartanburg,  November,  1883. 

This  was  an  action  by  Ellen  E.  Finch  against  Benjamin  Finch, 
commenced  September  13,  1881.     The  opinion  states  the  case. 
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Messrs.  Bobo  $  Carlisle,  for  appellant. 

Messrs.  J.  S.  R.  Thomson  and  (?.  W.  Nicholls,  contra. 

July  1,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  The  plaintiff,  respondent, 
brought  the  action  below  against  the  defendant,  appellant,  for 
slander,  and  recovered  a  verdict  for  $4,666.66.  The  alleged 
slanderous  words  imputed  a  want  of  chastity  to  the  plaintiff. 
The  defendant,  in  his  answer,  denied  the  words  as  alleged,  but 
admitted  that  he  did  say,  after  being  charged  himself  with  crime 
by  the  plaintiff,  "I  reckon  you  must  be  a  whore  yourself" ;  and 
he  further  stated,  by  way  of  mitigation,  "that  the  charge  as  thus 
admitted  was  true,  as  defendant  was  informed  and  believed,  and 
that  the  words  spoken  were  spoken  in  the  belief  of  their  truth 
and  in  self-vindication,  and  not  from  any  motives  of  malice 
towards  the  plaintiff/ ' 

A  new  trial  was  moved  by  defendant  upon  two  grounds: 
1.  Because  the  jurors  reached  their  verdict  by  each  juror  putting 
down  a  certain  sum  and  then  dividing  by  twelve.  2.  Because 
the  damages  were  excessive.  The  motion  was  granted  unless  the 
plaintiff  would  within  forty  days  enter  a  remittitur  of  so  much 
of  the  verdict  as  exceeded  $2,500.  The  remittitur  was  entered 
within  the  time,  and  the  defendant  appealed  upon  several  excep- 
tions, which  will  be  considered  seriatim : 

1.  "Because  his  honor,  the  Circuit  judge,  erred  in  not  grant- 
ing a  new  trial  on  the  ground  that  the  jurors  reached  their  ver- 
dict in  the  way  stated  above.' ' 

The  Circuit  judge  had  no  evidence  whatever  before  him  that 
the  verdict  was  reached  as  alleged  ;  nor  do  we  see  how,  in  the 
face  of  Sheppard  v.  Lark,  2  Bail.,  576,  and  State  v.  Tindall, 
10  Rich,  212,  he  could  have  entertained  the  motion. 

2.  "Because  his  honor  erred  in  not  granting  a  new  trial  un- 
conditionally, the  damages  being  excessive."  This  exception  is 
based  upon  the  position  that  new  trials  nisi  for  excessive  dam- 
ages can  be  granted  only  in  cases  where  the  Circuit  judge  has 
the  means  of  ascertaining  the  exact  amount  which  should  be 
allowed,  as  in  suits  on  notes  and  other  contracts,  and  it  is  con- 
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tended  that  the  case  before  the  court  was  not  of  that  character. 
This  principle  may  be  correct  in  a  general  sense,  but  the  difficulty 
is  in  its  application.  Who  is  to  say  when  the  Circuit  judge  is 
unable  to  fix  the  amount  of  damages  but  the  judge  himself?  No 
doubt  in  a  given  case,  when  this  inability  existed,  the  new  trial, 
if  granted,  would  be  granted  unconditionally;  but  whether  the 
judge  is  unable  to  fix  that  amount  is  a  matter  for  him  ;  and  if  he 
grants  it  nisi,  instead  of  unconditionally,  we  must  assume  that 
he  had  evidence  before  him  sufficient  to  control  his  judgment. 

True,  in  cases  sounding  in  damages,  where  the  damages  are 
more  or  less  dependent  upon  the  opinion  of  witnesses,  the  rule 
by  which  the  damages  are  to  be  measured  is  not  as  accurate  as  in 
some  other  cases ;  but  even  in  such  cases,  we  see  no  reason  why 
the  Circuit  judge  should  not  be  as  competent  to  determine  the 
true  amount  as  the  jury— or  at  least  there  is  no  such  insuperable 
difficulty  in  the  way  as  to  require  us  to  say  that  in  no  such  case 
shall  the  Circuit  judge  grant  a  new  trial  nisi.  The  Circuit  judge 
certainly  has  the  power  to  grant  a  new  trial  for  excessive  dam- 
ages, and  the  practice  has  long  prevailed  of  granting  new  trials 
nisi.  Parker  v.  Walker,  12  Rich.,  138;  Warren  v.  Lagrone, 
12  S.  C.y  45;  Nettles  v.  Harrison,  2  McCord,  230.  The  power 
to  determine  that  damages  found  in  a  given  case  are  excessive 
involves  the  further  power  of  saying  what  proportion  of  said 
damages  would  not  be  excessive,  and  consequently  of  fixing  the 
amount  which  should  have  been  found. 

3.  "Because  his  honor  erred  in  charging:  (1)  That  if  one 
repeats  a  slanderous  charge,  saying  at  the  same  time,  'I  don't 
believe  it,'  he  is  guilty  of  slander.  (2)  In  charging  that  words 
spoken  in  sudden  heat  and  passion  is  no  justification.  (3)  In 
charging  that  if  the  defendant  undertakes  to  justify  the  slander 
and  fails  because  the  justification  is  unsupported  by  the  evidence, 
it  may  be  considered  as  a  circumstance  of  aggravation,  and  of 
continued  and  express  malice,  and  may  be  properly  considered 
by  the  jury  in  estimating  the  damages." 

As  to  the  first  specification  above,  we  do  not  find  that  the  Cir- 
cuit judge  charged  in  the  broad  terms  as  therein  stated.  The 
language  of  the  charge  was  as  follows :  "So  jealous  is  the  law  of 
the  good  name  and  reputation  of  the  citizen  that  even  if  one 
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should  repeat  a  slanderous  charge  concerning  another,  saying  at 
the  same  time,  'I  do  not  believe  it  to  be  true/  he  nevertheless 
would  thus  become  a  publisher  of  a  slander,  and  liable  to  an 
action  therefor,  though  the  damages  in  such  a  case  might  be 
light.' '     We  see  nothing  objectionable  in  this. 

Nor  was  there  error  in  that  portion  of  the  charge  which  has 
given  rise  to  the  second  specification  above,  i.  e.,  in  charging 
"that  words  spoken  in  sudden  heat  and  passion  is  no  justifica- 
tion." Here  again  the  exception  is  broader  than  the  charge. 
What  the  judge  said  was  this,  "The  fact  that  words  are  spoken 
in  passion  will  not  excuse  a  malicious  slanderer  from  liability." 
There  was  certainly  no  error  in  this.  The  essence  of  slander  is 
malice,  and  where  that  appeal's,  whether  deliberate  or  under 
the  cover  of  passion,  the  case  is  actionable;  and  whether  this 
malice  is  present  or  not,  is  a  question  for  the  jury.  Passion  sud- 
denly excited  by  mutual  recrimination  might  mitigate,  but  it  can- 
not excuse,  as  matter  of  law,  in  all  cases. 

Third  specification,  that  his  honor  erred  in  charging  "that  if 
the  defendant  undertakes  to  justify  the  slander  and  fails  because 
the  justification  is  unsupported  by  the  evidence,  it  may  be  con- 
sidered as  a  circumstance  of  aggravation,  and  of  continued 
malice,  and  may  be  properly  considered  by  the  jury  in  estimating 
damages."  There  can  be  no  doubt  about  the  correctness  of  this 
proposition  as  a  general  rule.  See  the  recent  case  of  Burck- 
halter  v.  Coward,  16  S.  C,  435.  It  may  be  that  since  the 
adoption  of  the  code,  with  its  186th  section  of  force,  which  per- 
mits the  defendant,  in  actions  like  this,  to  allege  in  his  answer 
both  the  truth  of  the  matter  charged  as  defamatory,  and  also  any 
mitigating  circumstances,  to  reduce  the  amount  of  damages,  and 
whether  he  proves  the  justification  or  not,  allows  him  to  give  in 
evidence  the  mitigating  circumstances,  that  evidence  tending  to 
show  that  the  defendant  had  reason  to  believe  the  truth  of  the 
charge  made  might  be  introduced,  not  as  justification,  but  in 
mitigation,  and  in  such  case,  when  really  relied  on  for  that  pur- 
pose, such  evidence,  though  it  failed  to  support  the  charge,  would 
not  aggravate  the  offence.  But  there  was  no  request  made  by 
the  defendant  as  to  this  distinction.  If  the  defendant's  answer 
or  plea  was  subject  to  the  application  of  such  a  principle,  he 
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should  have  called  the  attention  of  the  judge  to  it  by  a  direct 
request.  In  the  absence  of  such  request,  the  Circuit  judge  laid 
down  the  general  proposition  in  which,  as  we  have  said,  there 
was  no  error,  and  that  is  the  only  matter  before  us. 

4.  Exception  fourth,  "in  refusing  to  charge  as  requested: 
(1)  That  the  jury  must  be  satisfied  that  the  defamatory  words 
alleged  in  the  complaint  to  have  been  used  by  the  defendant  have 
been  proved  exactly  as  alleged.  (2)  If  the  jury  are  satisfied 
from  the  whole  testimony  that  the  plaintiff  and  defendant  were 
engaged  in  a  sudden  quarrel,  and  that  each  published  defamatory 
matter  against  the  other  whilst  under  the  influence  of  angry 
feelings,  then  the  verdict  shall  be  for  the  defendant.  (3)  If  the 
jury  believe  that  the  language  used  by  the  defendant  was  pro- 
voked by  the  language  or  conduct  of  the  plaintiff,  and  was  the 
result  of  sudden  heat  and  passion,  the  verdict  ought  to  be  for  the 
defendant." 

The  refusal  to  charge  specification  one  is  sustained  by  G/rubbs 
v.  Kyzer,  2  McCord,  307,  and  Morgan  v.  Livingston,  2  Rich, 
580.  In  the  latter  case,  O'Neall,  J.,  in  delivering  the  opinion 
of  the  court,  said:  "The  first  ground  of  appeal  is  that  the  words 
were  not  proved  on  the  trial  as  laid  in  the  declaration.  The  rule 
is  now  well  settled  that  if  the  words  be  proved  substantially  as 
laid,  it  will  be  sufficient."     This  applies  here. 

The  other  two  exceptions  raise  the  same  objection.  As  to 
these,  his  honor  charged  that  passion  does  not  justify  slander, 
but  might  be  taken  into  consideration  in  mitigation.  This,  we 
think,  was  as  favorable  to  the  defendant  as  the  law  allowed. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


MAYBIN  v.  MOORMAN. 


partner  of  a  mercantile  firm,  who  was  also  its  salaried  book-keeper, 
drew  $1,000  from  the  firm  and  purchased  in  his  own  name  ten  shares 
of  bank  stock,  charging  himself  with  this  amount  on  the  books, 
which  were  open  to  the  inspection  of  the  other  partners.  This  part- 
ner died  and  the  firm  proving  insolvent,  the  other  partners  sought 
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to  have  this  bank  stock  declared  partnership  assets.  Held,  that 
the  stock  was  not  the  property  of  the  firm,  but  of  the  individual  es- 
tate of  the  deceased  partner ;  especially  so,  as  at  the  time  of  his  pur- 
chase his  salary  to  a  large  amount  was  due  and  unpaid. 

!  Before  Wallace,  J.,  Newberry,  November,  1882. 

j  The  opinion  fully  states  the  case.     The  Circuit  decree,  omit- 

ting its  statement  of  the  facts,  was  as  follows : 

First,  as  to  the  bar  of  the  statute.  The  money  was  withdrawn 
on  June  29,  1871.  Mr.  Moorman  died  October  5,  1873.  This 
action  was  commenced  in  May,  1878.  If  the  statute  commenced 
to  run  on  June  29,  1871,  more  than  six  years  and  nine  months 
elapsed  before  the  commencement  of  the  action,  and  it  would  be 
barred.  But  if  the  statute  began  to  run  on  October  5,  1873,  the 
date  of  the  death  of  Robert  Moorman,  and  the  date,  therefore,  of 
the  dissolution  of  the  partnership,  only  four  years  and  seven 
months  elapsed  from  that  date  to  the  commencement  of  this  ac- 
tion, and  it  would  not  be  barred. 

One  partner  cannot  sue  another  at  law,  and  because  he  has  no 
right  of  action  the  statute  of  limitations  does  not  run  against  what 
does  not  exist.  At  law  they  were  one  person.  In  equity,  where 
their  accounts  must  be  settled,  each  partner  is  considered  as  hold- 
ing for  all  others,  and  never,  while  the .  partnership  lasts,  as 
against  any  other.  Hence,  as  to  partnership  assets  the  statute 
cannot  begin  to  run  during  the  partnership.  When  the  partner- 
ship is  dissolved  the  joint  tenancy  is  ended,  and  the  statute  at- 
taches to  their  subsequent  transactions  as  it  does  to  the  transac- 
tions of  others  who  do  not  sustain  partnership  relations.  Mont- 
gomery  v.  Montgomery,  Rich.  JEq.  Ciw.,  64.  According  to  this 
rule  the  action  is  not  barred  by  the  statute. 

The  next  question,  did  the  circumstances  of  this  case  have  the 
effect  to  make  the  bank  stock  the  private  property  of  Robert 
Moorman  ?  is  not  settled  by  any  case  in  our  own  reports  to  which 

1  have  been  referred.     In  the  case  of  McCarly  v.  McFarlane, 

2  DeSaus.,  239,  the  court  refused  to  decree  restitution  of  money 
taken  out  of  one  firm  and  expended  for  stock  put  in  another,  the 
goods  purchased  being  undistinguishable  from  the  goods  pur- 
chased with  other  funds.     When  capital  is  put  into  a  partnership 
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by  agreement  among  the  partners,  each  has  an  interest  in  it  pro- 
portioned by  the  terms  of  agreement.  For  one  partner  to  take 
out  a  part  and  apply  to  his  private  use  without  the  consent  of  the 
other  partners  would  be  applying  the  property  of  others  to  his 
private  use.  And  if  by  so  doing  the  property  thus  taken  became 
the  private  property  of  the  individual  partner,  the  partnership 
assets  might  be  suddenly  transferred  from  primary  liability  to 
firm  creditors  to  primary  liability  for  the  individual  debts  of  the 
partner.  It  would  seem,  therefore,  consonant  to  reason  and  jus- 
tice that  when  one  partner  takes  to  his  own  use  and  benefit  assets 
of  the  firm,  restitution  should  be  decreed,  unless  intervening  equi- 
ties, as  in  our  case  of  McCarty  v.  McFarlane,  supra,  prevent. 

The  decisions  in  many  of  the  other  states  are  to  the  same  effect. 
The  rule  laid  down  in  Wait's  Actions  and  Defences,  119,  and 
in  support  of  which  a  large  number  of  cases  from  different  states 
are  cited,  is  as  follows:  "So  one  of  the  partners  cannot  use  the 
partnership  property  or  funds  to  operate  for  his  own  private  bene- 
fit, or  purchase  with  them  property  in  his  own  name ;  but  he 
would  be  required  to  account  to  the  firm,  not  only  for  the  funds 
and  property,  but  also  for  the  profits." 

It  may  be  added,  that  as  each  partner  is  the  agent  of  the  firm 
within  the  scope  of  the  partnership,  if  he  purchases  property 
with  the  funds  of  the  principal,  the  property  is  the  principal's. 
In  this  case  the  bank  stock,  in  which  the  funds  of  the  partner- 
ship were  invested,  still  stands  upon  the  books  of  the  bank  just 
as  it  was  entered.  There  have  been  no  transfers,  and  there  is  no 
difficulty  about  its  identification. 

It  is  but  just  that  I  should  add  that  the  master  finds,  and  it 
was  outspoken  by  counsel  at  the  hearing,  that  there  is  no  inten- 
tional wrong-doing  intended,  even  to  be  suggested,  by  this  pro- 
ceeding. The  partners  were  life-long,  intimate  friends,  with  ab- 
solute confidence  in  the  perfect  integrity  of  each  other.  Three 
of  them  are  dead,  and  the  parties  to  this  action,  with  unimpaired 
confidence  in  and  affection  for  those  who  have  died,  simply  desire 
that  the  legal  right  to  the  bank  stock  may  be  settled  for  the  bene- 
fit of  creditors. 

It  is  adjudged  and  decreed,  that  the  bank  stock  of  the  New- 
berry Bank  purchased  by  Robert  Moorman  with  funds  of  the 
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partnership  between  himself  and  A.  G.  Maybin  and  Reuben  S. 
and  Pettus  W.  Chick,  and  still  standing  on  the  books  of  the  bank 
in  the  name  of  Robert  Moorman,  together  with  the  dividends 
thereon,  is  the  property  of  the  late  firm,  and  that  A.  G.  Maybin, 
as  survivor,  is  entitled  to  recover  the  possession  of  it.  It  is  or- 
dered, that  plaintiff  have  leave  to  apply  at  the  foot  of  this  decree 
for  such  further  orders  as  may  be  necessary  to  carry  it  into  effect. 
It  is  further  ordered,  that  the  costs  be  paid  out  of  the  proceeds  of 
the  bank  stock. 

From  this  decree  defendant  appealed  upon  the  following 
grounds :  Because  his  honor  erred  in  holding,  1.  That  the  bank 
stock  described  in  the  pleadings  is  the  property  of  the  firm  of  R. 
Moorman  &  Co. ;  whereas,'  it  is  submitted,  it  belongs  to  the  sepa- 
rate estate  of  Robert  Moorman.  2.  That  the  plaintiff's  right  of 
action  therefor  was  not  barred  by  the  statute  of  limitations  when 
he  commenced  this  action;  whereas,  it  is  submitted,  whether  the 
bank  stock  was  or  was  not  in  equity  the  property  of  the  said  firm 
and  liable  for  its  debts,  the  plaintiff's  right  of  action  therefor  was 
so  barred. 

3Iessr8.  Suber  £  Caldwell,  for  appellant. 

Mr.  Y.  J.  Pope,  contra. 

July  1,  1884.  The  opinion  of  the  Court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  A  mercantile  firm,  consisting 
of  the  plaintiff,  Albert  G.  Maybin,  Reuben  S.  Chick,  Pettus  W. 
Chick,  and  R.  Moorman,  was  formed  in  1869,  in  Newberry 
county.  The  business  was  a  general  grocery,  and  continued 
until  some  time  in  1873,  when,  Mr.  Moorman  having  died,  it  was 
wound  up.  The  two  Chicks  also  died  some  time  after  Mr.  Moor- 
man. The  partnership  proved  insolvent,  and  the  surviving  part- 
ners, consisting  at  that  time  of  Maybin  and  the  two  Chicks,  had 
to  contribute  from  their  private  estate  to  the  payment  of  the  out- 
standing debts  against  the  firm.  During  the  existence  of  the 
partnership,  to  wit,  on  June  29,  1871,  Mr.  Moorman,  who  was 
the  active  business  manager  of  the  concern,  and  especially  of  the 
financial  department  and  bookkeeping,  being  a  subscriber  for  ten 
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shares  in  th$  bank  of  Newberry,  charged  himself  with  $1,000, 
drawn  from  tKe  firm  and  used  by  him  in  paying  for  this  stock, 
which  stock  has  been  since  standing  on  the  books  of  the  bank  as 
the  individual  property  of  Moorman,  the  dividends  thereon 
having  been  received  by  him  up  to  his  death  in  1873,  and  paid 
to  his  executor  since  up  to  1878,  the  subsequent  dividends  still 
remaining  in  the  bank. 

Under  this  state  of  facts,  the  plaintiff,  as  survivor,  instituted 
the  action  below  in  May,  1878,  against  the  executor  of  R. 
Moorman,  in  which  he  prayed  that  the  stock  and  dividends 
accrued  since  July  1,  1878,  be  adjudged  the  property  of  the 
firm,  and  be  turned  over  to  the  plaintiff  as  survivor  thereof.  In 
other  words,  the  action,  though  presenting  some  of  the  features 
of  an  equity  proceeding,  is  in  substance  an  action  for  the  recov- 
ery of  personal  property,  and  must  therefore  be  governed  by  the 
law  as  applicable  to  such  actions,  and  especially  the  right  of 
action  must  stand  or  fall  upon  the  question  of  title,  legal  or  equi- 
table, in  the  plaintiff.  The  defendant,  appellant,  in  his  answer, 
claims  title,  and  further  pleads  the  statute  of  limitations. 

The  case  was  referred  to  the  master,  who  reported  the  above 
facts,  and  the  additional  facts  that  in  October,  1873,  after  the 
death  of  Mr.  Moorman,  the  private  accounts  of  the  partners 
stood  as  follows :  Robert  Moorman,  $3,368.10,  subject  to  a  credit 
for  services  unpaid  $3,600,  leaving  to  his  credit  $231.90;  Albert 
G.  Maybin,  $4,178.50,  less  credit  for  services  $4,000,  leaving 
him  indebted  $198.05;  R.  S.  Chick's  account,  $237.29,  and 
Pettus  Chick's,  $2,335.27.  The  $1,000  drawn  out  by  Mr. 
Moorman  was  included  in  bis  account  of  indebtedness  above. 
After  the  dissolution  of  the  firm,  and  after  applying  all  available 
assets  to  the  debts,  there  was  still  a  balance  of  indebtedness  out- 
standing of  $9,959.35,  to  which  the  surviving  partners  con- 
tributed out  of  their  private  estate  as  follows :  A.  G.  Maybin, 
$4,490.15 ;  P.  W.  Chick,  $2,245.07,  and  R.  S.  Chick,  $2,245.07, 
leaving  still  a  balance  of  $979.36  unpaid.  It  further  appeared 
in  evidence  that  A.  G.  Maybin's  bank  stock,  and  also  that  of  P. 
W.  Chick,  each  for  $1,000,  was  paid  out  of  the  firm  funds  at  the 
same  time  and  in  the  same  way  as  that  of  R.  Moorman's. 

Upon  these  facts,  the  master  held  as  matter  of  law,  first,  that 
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the  ten  shares  in  the  bank  of  Newberry  having  been  purchased 
with  partnership  assets,  and  not  having  been  accounted  for  by 
the  deceased  partner,  belonged  to  the  partnership ;  and,  second, 
that  the  statute  did  not  begin  to  run  until  the  death  of  Moor- 
man, October,  1873,  and  the  plaintiff  having  commenced  his 
action  within  six  years  thereafter,  the  action  was  not  barred. 
Upon  exceptions,  the  Circuit  judge  sustained  the  master  as  to 
both  of  these  principles  of  law,  and  gave  leave  to  the  plaintiff  to 
apply  for  such  orders  as  might  be  necessary  to  obtain  the  stock, 
with  costs  to  be  paid  out  of  the  proceeds  of  said  stock. 

The  main  question  involved  in  the  appeal  is  as  to  the  title  to 
the  stock.  Has  the  plaintiff  such  title,  either  legal  or  equitable, 
as  would  authorize  a  recovery  on  his  part  ?  This  is  a  very  differ- 
ent question,  it  will  be  observed,  from  the  accountability  of  the 
estate  of  Moorman  for  the  money  which  he  drew  out  and  used  in 
purchase  of  the  stock.  That  question  might  be  raised  in  a  differ- 
ent proceeding,  but  it  is  not  involved  here.  Is  the  title  of  this 
stock  in  the  plaintiff  as  survivor  of  the  partnership  ?  It  is  con- 
ceded that  the  stock  was  taken  by  Mr.  Moorman  as  an  individual 
and  in  his  own  name.  It  was  so  entered  when  the  subscription 
was  made,  and  it  has  so  continued  ever  since,  the  dividends  being 
paid  to  him  during  his  life,  and  to  his  executor  since  his  death 
up  to  1878.  It  is  clear,  therefore,  that  as  to  the  legal  title  the 
plaintiff  has  no  standing.  In  fact  the  recovery  is  not  urged 
upon  that  ground,  but  it  is  contended  that,  Mr.  Moorman  having 
used  partnership  funds  in  the  purchase  of  this  stock,  the  partner- 
ship has  an  equitable  title  which  may  be  enforced  by  the  pro- 
ceeding below,  and  the  effort  is  to  bring  the  case  under  the 
operation  of  the  principle  which  allows  trust  funds  to  be  followed 
into  the  property  in  which  it  may  be  invested  in  violation  of  the 
trust. 

This  principle  is  a  correct  principle,  and  has  been  long  estab- 
lished, but  does  it  apply  here  ?  Was  Mr.  Moorman  a  trustee  in 
the  sense  of  this  principle,  and  was  it  a  violation  of  his  duty  as 
one  of  the  partners  to  draw  from  the  firm  assets  the  sum  which 
he  did,  and  appropriate  it  to  his  own  use  in  the  purchase  of  this 
stock  ?  This  is  the  turning  point  of  the  Case.  There  is  no 
doubt  that  each  partner  can  bind  the  firm  within  the  scope  of  the 
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partnership.  By  the  partnership  itself  they  hold  each  other  out 
to  the  world  as  worthy  of  confidence.  This  is  necessary,  to  the 
success  of  enterprises  involving  associated  capital,  and  in  the 
absence  of  fraud  or  conspiracy  they  can  each  draw  from  the  com- 
mon till  for  their  own  and  individual  purposes,  charging  them- 
selves at  the  same  time  with  the  amount  so  drawn.  They  can 
pay  their  individual  debts  by  giving  credit  to  their  creditor  on  a 
claim  due  by  him  to  the  concern  when  bona  fide  done.  "One  of 
several  copartners  can  discharge  his  individual  debts  to  a  third 
person  by  releasing  or  giving  a  receipt  to  such  person  for  a  debt 
due  by  him  to  the  firm."  Survivors  of  HalU,  Kirkpatrick  fi 
Co.  v.  Coe,  Green  £  Randolph,  4  McCord,  *137. 

There  is  no  allegation  or  intimation,  springing  either  from  the 
testimony  or  presented  in  the  argument,  of  fraud  or  conspiracy 
on  the  part  of  Mr.  Moorman ;  on  the  contrary,  this  is  especially 
disclaimed  on  all  hands,  and  it  is  apparent  that  there  was  no  con- 
cealment of  the  transaction  by  Mr.  Moorman  from  his  partners. 
He  drew  the  money  from  the  till  and  promptly  charged  himself 
with  the  amount.  It  is  true  he  kept  the  books,  but  they  were 
open  to  the  inspection  of  the  other  members  of  the  firm,  and  if 
they  failed  to  become  acquainted  with  this  fact,  this  was  due  as 
much  to  their  own  negligence  and  inattention  as  to  any  default 
of  duty  on  the  part  of  Mr.  Moorman. 

In  the  absence  of  concealment  of  the  transaction,  and  of  all 
purpose  secretly  and  improperly  to  appropriate  a  portion  of  part- 
nership assets  to  his  own  use,  and  in  the  presence  of  the  fact 
that  he  charged  himself  upon  the  books  with  the  amount  drawn 
out,  we  think,  under  the  law  applicable  to  partnerships  and  the 
facts  of  this  case,  he  had  the  right  to  do  so,  and  having  done  so, 
he  became  a  debtor  to  the  concern  for  said  amount ;  that  the  stock 
purchased  became  his  individual  property,  and  is  not  subject  to 
the  equitable  claim  of  the  plaintiff.  This  would  be  the  law  inde- 
pendent of  the  fact  that  Mr.  Moorman  was  a  salaried  employe* 
of  the  concern,  with  his  salary  as  salary  unpaid  at  the  time;  but 
with  this  fact  appearing,  there  is  still  greater  reason  why  the 
transaction  should  be  unimpeachable. 

Under  the  view  which  we  have  taken  of  the  case  above,  it  is 
unnecessary  to  discuss  the  question  of  the  statute  of  limitations 
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raised  in  the  appeal.  We  think  the  judgment  of  the  Circuit 
Court,  that  the  bank  stock  in  question,  with  the  unpaid  dividends 
thereon,  is  the  property  of  the  late  firm  of  R.  Moorman  &  Co., 
was  error,  and  therefore  on  that  ground  said  judgment  should  be 
reversed. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit. 
Court  be  reversed. 


STATE  v.  BUTLER. 


1.  An  indictment  charged  that  the  defendant,  being  secretary  of  a  cer- 
tain society,  received  the  sum  of  $20,  which  he  took  possession  of 
and  held  for  the  use  of  said  society  as  such  secretary,  and  that  he 
did  fraudulently  and  feloniously  steal,  take,  and  carry  away,  and 
convert  to  his  own  use,  the  said  sum  of  money,  whereby  he  commit- 
ted a  breach  of  trust  with  fraudulent  intent,  and  by  force  of  the  stat- 
ute in  such  case  made  and  provided  was  guilty  of  the  crime  of 
grand  larceny,  contrary  to  the  form,  &c.  Held,  that  the  indictment 
was  sufficient  under  the  statute  that  declares  breach  of  trust  with 
fraudulent  intent  to  be  larceny. 

2.  This  statute  did  not  create  any  new  offence,  but  only  extended  the 
crime  of  larceny  at  common  law  to  cases  in  which  the  property 
stolen  was  in  the  legal  possession  of  the  accused  at  the  time  of  its 
conversion. 

3.  One  who  has  acted  as  secretary  of  a  society  cannot  deny  the  exist- 
ence of  such  society  when- prosecuted  for  a  fraudulent  breach  of  his 
trust. 

4.  To  constitute  breach  of  trust  a  criminal  offence,  there  must  be  a 
fraudulent  intent.  Therefore  the  Circuit  judge  erred  in  refusing  to 
charge  the  jury,  when  so  requested,  "that  the  mere  fact  of  not  pay- 
ing over  the  money  by  the  defendant  was  not  sufficient  evidence  in 
itself  to  convict  him  of  a  breach  of  trust  with  fraudulent  intent.7' 

Before  Fraser,  J.,  Spartanburg,  March,  1884. 

The  indictment  in  this  case  was  against  Howard  Butler  under 
the  statute  which  declares  breach  of  trust  with  fraudulent  intent  . 
to  be  larceny.     The  opinion  states  the  case. 

Mr.  J.  S.  JR.  Thomson,  for  appellant. 

Mr.  Solicitor  Duncan,  contra. 
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May  6, 1884.  The  following  order  of  the  Court  was  passed  by 
Mr.  Chiep  Justice  Simpson.  It  is  ordered  that  the  judg- 
ment of  the  Circuit  Court  in  this  case  be  reversed,  and  that  the 
case  be  remanded  for  a  new  trial.  The  reasons  for  this  judg- 
ment will  be  given  in  the  opinion  hereafter  to  be  filecL  Let  the 
remittitur  be  sent  down  immediately. 

July  1,  1884.     The  opinion  of  the  court  was  delivered  by 

Mr.  Chief  Justice  Simpson.  The  defendant  was  indicted 
for  an  alleged  breach  of  trust.  He  was  tried  and  convicted  at  a 
Court  of  Sessions  for  Spartanburg  county  in  1884.  The  indict- 
ment contained  two  counts,  in  each  of  which  it  was  alleged  substan- 
tially that,  being  the  secretary  of  the  "Star  Banner  Lodge  of  the 
Independent  Order  of  the  Knights  of  Wise  Men,"  he  received 
the  sum  of  twenty-three  dollars,  which  he  took  possession  of  and 
held  for  the  use  of  the  said  order  as  said  secretary ;  and  that  he 
did  fraudulently  and  feloniously  steal,  take,  and  carry  away,  and 
convert  to  his  own  use,  the  said  sum  of  money,  whereby  he  com- 
mitted a  breach  of  trust  with  fraudulent  intent,  and  by  force  of 
the  statute  in  such  case  made  and  provided  was  guilty  of  the 
crime  of  grand  larceny,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
said  state. 

The  questions  involved  in  the  appeal  are,  first,  as  to  the  suffi- 
ciency of  the  indictment,  i.  e.y  whether  grand  larceny  can  be 
charged  in  an  indictment  under  the  breach  of  trust  act;  second, 
whether  the  defendant  by  acting  as  secretary  was.  estopped  from 
denying  the  incorporation  of  the  order;  and,  third,  whether  it 
was  error  on  the  part  of  the  Circuit  judge  to  refuse  to  charge  as 
requested,  "that  the  mere  fact  of  not  paying  over  the  money  by 
the  defendant  was  not  sufficient  evidence  in  itself  to  convict  him 
of  a  breach  of  trust  with  fraudulent  intent." 

We  think  the  indictment  was  sufficient.  The  act  on  the  subject 
of  breach  of  trust  makes  the  offence  larceny  in  general  terms,  and 
we  think  when  it  placed  it  under  the  general  head  of  larceny,  it 
partakes  of  all  the  incidents  thereto,  and  is  governed  by  the  law 
applicable  to  larceny  as  one  of  the  classes  of  crime  whether  stat- 
utory or  common  law.    Indeed,  when  the  nature  and  purpose  of 
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the  act  is  considered,  such  must  have  been  the  intention  of  the 
legislature.  Larceny  at  common  law  is  defined  to  be,  the  taking 
and  carrying  away  the  personal  goods  of  another  with  felonious 
intent.  Under  this  general  definition,  before  a  party  could  com* 
mit  the  crime,  it  was  necessary  that  the  property  should  be  in  the 
actual  or  constructive  possession  of  the  owner,  or  of  some  one 
else  than  the  thief.  Consequently,  it  was  held  at  common  law 
that  where  a  party  was  in  the  legal  custody  of  the  property  of 
another,  he  could  not  commit  larceny  upon  it,  although  he  should 
fraudulently  appropriate  it  to  his  own  use,  for  the  reason  that  he 
could  not  take  it  from  the  other,  being  already  in  legal  posses- 
sion himself. 

The  object  of  the  breach  of  trust  act,  as  we  understand  it,  was 
not  to  create  any  new  offence  in  its  nature  and  essence,  but  sim- 
ply to  remove  the  technical  difficulty  in  the  way  of  conviction, 
suggested  above.  The  larceny  which  the  act  denounces  is  the 
same  in  all  of  its  features  as  common  law  larceny.  It  is  not 
simply  the  non-payment  of  a  debt,  but  it  is  the  appropriation  of 
the  property  of  another  to  the  use  of  the  accused,  with  the  intent 
to  make  it  his  own,  and  to  destroy  the  title  of  the  true  owner, 
under  circumstances  which  would  make  it  larceny  at  common  law, 
except  for  the  fact  that  he  had  obtained  possession  in  the  first 
instance  in  some  legal  way.  In  morals  there  is  no  difference 
between  a  theft  committed  upon  property  over  which  one  has  a 
charge  or .  custody,  and  property  in  the  possession  of  another. 
The  act  recognizes  this  fact,  and  it  simply  strips  from  the  former 
class  the  defence  of  legal  possession  which  it  had  before  the  act, 
and  declares  it  to  be  larceny.  When  so  declared,  it  must  be  gov- 
erned in  every  respect  by  the  laws  applicable  to  the  general  crime 
of  larceny,  one  of  which  is  the  division  into  grand  and  petit. 

Upon  the  second  question,  the  Circuit  judge  charged,  that  if 
the  jury,  from  the  testimony,  came  to  the  conclusion  that  the 
defendant  acted  as  the  secretary  of  the  order  named,  it  would  be 
too  late  for  him  to  say  now  that  there  was  no  such  society,  but  it 
was  a  question  for  the  jury  whether  the  defendant  was  the  secre- 
tary of  such  society.  This  was  in  accordance  with  the  case  of 
State  v.  Sellers,  7  Rich.,  368,  where  is  was  held  that  an  officer 
who  had  assumed  the  duties  of  an  office  could  not  himself  dispute 
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the  validity  of  his  own  appointment,  even  when  proceeded  against 
criminaliter. 

As  to  the  last  exception,  we  think  the  defendant  was  entitled 
to  the  distinct  charge  requested,  the  refusal  to  charge  which  forms 
the  third  ground  of  appeal.  The  object  of  the  breach  of  trust 
act,  as  we  have  said,  was  not  to  make  criminal  the  failure  to  pay 
a  debt.  This  often  happens  from  misfortune,  or  from  other  causes 
far  removed  from  fraud  or  crime;  and  the  mere  fact  of  non-pay- 
ment affords  no  ground  whatever  upon  which  to  base  a  charge  of 
larceny  or  breach  of  trust.  To  constitute  this  offence  as  to  pro- 
perty, there  must  be  an  appropriation  thereof,  accompanied  with 
a  fraudulent  purpose  to  destroy  the  right  of  the  true  owner.  This 
is  not  a  necessary  inference  from  mere  non-payment,  and  the 
defendant  was  entitled  to  have  it  declared  to  the  jury  as*  matter 
of  law,  that  failure  to  pay,  in  itself,  did  not  constitute  the  offence 
charged. 

Let  this  opinion  be  filed  with  the  judgment  heretofore  pro- 
nounced reversing  the  judgment  of  the  Circuit  Court. 


HILL  v.  PERRIN. 


1.  The  bar  of  tbe  statute  of  limitations  being  pleaded  by  defendant, 
plaintiff  offered  to  prove  by  parol  that  defendant,  in  consideration  of 
forbearance,  had  agreed  that  if  the  amount  was  not  paid  before  six 
years  after  the  maturity  of  the  account,  he  would  not  plead  the 
statute.  Held,  that  the  Circuit  judge  committed  no  error  in  ex- 
cluding the  parol  testimony  offered. 

2.  A  parol  promise  not  to  plead  the  statute  cannot  operate  as  a  waiver, 
or  as  an  agreement,  or  by  way  of  estoppel,  to  subvert  the  declared 
policy  of  the  statute.     Code,  {  131. 

Before  Hudson,  J.,  Abbeville,  February,  1884. 

Action  by  A.  M.  Hill  against  L.  W.  Perrin,  administrator  of 
Joel  S.  Perrin.  The  judgment  was  for  defendant,  and  plaintiff 
appealed  upon  his  exception  to  the  judge's  ruling  at  the  trial,  as 
stated  in  the  opinion  of  this  court.     The  opinion  states  the  case. 
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Mr.  Eugene  B.  Gary,  for  appellant,  compared  section  131  of 
the  code  of  procedure  with  the  4th  section  of  the  statute  of 
frauds  {Gen.  Stat,  §  2019),  and  cited  4  Min.  Inst,  506 ;  16  S. 
C,  213;  Big.  Est.,  533,  534,  440,  441;  3  Hill,  54;  3  S.  C, 
298;  13  Id.,  37 ;   Wood  Lim.,  §  76. 

Mr.  T.P.  Cothran,  contra,  cited  Code,  §  131;  2  Abb.,  277; 
Wood  Lim.,  80,  209,  §  84 ;  1  Add.  Cont,  §  410 ;  7  Bing.,  163 ; 
Big.  Est.  (2d  edit.),  437,  439 ;  9  How.  Pr.,  550 ;  31  Barb., 
169;  29  Me.,  50;  26  Conn.,  324;  42  JV.  Z.,  443. 

July  1,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  The  action  below  was  com- 
menced in  November,  1883,  upon  an  account  contracted  by  the 
defendant's  intestate  between  January,  1874,  and  July,  1875. 
The  defendant  relied  on  the  statute  of  limitations.  This  was 
resisted,  on  the  ground  that  the  defendant,  in  consideration,  of 
forbearance,  had  agreed  that,  in  case  the  amount  was  not  paid 
before  six  years  after  the  maturity  of  the  account,  he  would  not 
plead  the  statute,  and  parol  testimony  was  offered  to  prove  this 
verbal  agreement.  This  was  objected  to  by  the  defendant,  on 
the  ground  that  no  such  evidence  could  be  offered  unless  in 
writing.  The  judge  ruled  that  no  acknowledgment  or  promise 
tending  to  establish  a  new  or  continuing  contract  was  admissible 
unless  the  same  were  contained  in  some  writing  signed  by  the 
defendant  or  his  intestate,  and  he  excluded  the  testimony  offered. 
Was  this  error  ?  is  the  only  question  raised  in  the  appeal. 

The  code,  section  131,  provides  in  terms  "that  no  acknowledg- 
ment or  promise  shall  be  sufficient  evidence  of  a  new  or  con- 
tinuing contract  whereby  to  take  a  case  out  of  the  operation  of 
this  title,  unless  the  same  be  contained  in  some  writing  signed 
by  the  party  to  be  charged  thereby/'  The  ruling  of  the  Circuit 
judge  was  not  only  in  accordance  with  this  provision  of  the  code, 
but  was  almost  in  the  precise  language  thereof,  and  unless  there 
is  force  in  the  ingenious  argument  of  the  appellant,  in  which  he 
attempted  to  apply  the  doctrine  of  estoppel  to  the  case,  said 
ruling  must  be  affirmed.  So  that  the  real  question  is,  can  the 
doctrine  of  estoppel  be  made  to  apply  ? 
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It  is  very  clear  that  it  was  the  intention  of  the  legislature,  in 
the  section  of  the  code  referred  to,  to  declare  in  absolute  terms 
that  no  verbal  promise  or  acknowledgment  should  revive  or  con* 
tinue  a  contract  otherwise  subject  to  the  statute  of  limitations. 
This,  in  fact,  is  the  positive  and  emphatic  declaration  of  the  act, 
and  there ,  can  be  no  question  as  to  its  meaning.  It  is  equally 
clear,  therefore,  that  if  the  doctrine  contended  for  by  the  appel- 
lant is  admissible  upon  the  ground  stated,  this  would  be  equiva- 
lent to  expunging  this  section  from  the  code;  because  if  a  verbal 
promise  to  pay  a  debt  and  not  to  plead  the  statute  estops  a  debtor 
from  denying  that  the  promise  was  in  writing,  then  the  very 
mischief  which  the  section  was  intended  to  prevent,  the  possi- 
bility of  a  renewal  or  continuance  of  contracts  by  verbal  prom- 
ises, would  be  revived  in  a  new  form,  and  the  section  of  the  code 
referred  to  would  be  rendered  nugatory,  thereby  defeating  the 
declared  public  policy  on  that  subject. 

In  Hodgdon  v.  Chase,  29  Me.,  50,  it  was  held  that  a  parol 
promise  founded  upon  a  valuable  consideration  made  by  defen- 
dant to  waive  the  statute  of  limitations  and  to  take  no  advantage 
of  the  same  would  not  preclude  him  from  setting  up  the  statute 
as  a  defence.  See  also  the  cases  of  Shapley  v.  Abbott,  42  N.  Y.y 
443 ;  also  22  N.  T.,  249.  In  this  last  case  the  decision  was 
put  upon  the  broad' ground  of  public  policy,  and  it  was  held  that 
the  agreement  to  waive  the  benefit  of  the  statute  of  exemptions 
could  not  operate  in  any  way,  either  as  a  waiver,  or  as  an  agree- 
ment by  way  of  estoppel,  for  the  reason  that  it  would  subvert 
the  policy  of  the  law.  In  Shapley  v.  Abbott,  supra,  it  was  held 
that  the  same  reason  would  apply  in  that  case. 

The  policy  of  the  statute  requiring  that  every  promise  or 
acknowledgment  to  take  a  case  out  of  the  statute  shall  be  in 
writing  signed  by  the  party  to  be  charged,  is  to  prevent  frauds 
and  perjuries,  and  it  is  the  duty  of  the  courts  so  to  administer 
the  law  as  to  uphold  this  policy.  If  a  parol  promise  not  to  plead 
the  statute  is  to  be  held  operative,  either  as  a  waiver  or  as  an 
agreement,  or  by  way  of  estoppel,  to  subvert  the  statute,  then  all 
the  mischief  will  be  let  in  which  it  was  the  policy  of  the  law  to 
shut  out.  It  will  be  observed  that  the  language  of  the  section 
above  referred  to  does  not  stop  simply  at  verbal  promises  to  pay 
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a  debt  barred,  or  about  to  be  barred,  by  the  statute,  but  it  in- 
cludes every  and  all  verbal  promises  intended  to  defeat  the  statute, 
and  therefore  includes  a  promise  not  to  plead  the  statute,  as  well 
as  a  promise  in  terms  to  pay  a  debt,  and  renders  both  inoperative. 
We  see  no  error  in  the  rulings  excepted  to.  It  is  the  judg- 
ment of  this  court  that  the  judgment  of  the  Circuit  Court  be 
affirmed. 


WARDLAW  v.  ERSKINE. 


Parties  to  a  cause  are  entitled  to  notice  of  a  reference  to  be  held  by  the 
master,  and  of  tbe  filing  of  his  report,  notwithstanding  the  refer- 
ence involves  only  the  examination  of  records  in  the  case  for  the 
purpose  of  ascertaining  the  indebtedness  of  such  parties. 

Before  Kershaw,  J.,  Anderson,  October,  1883. 

The  opinion  states  the  case. 

Messrs.  Moore  $  Wardlaw,  for  appellants. 

Messrs.  Scudday  $  Simpson,  contra. 

July  3,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  In  August,  1870,  a  bill  was 
filed  for  the  partition  of  the  real  estate  of  H.  H.  Wardlaw,  late 
of  Anderson  county,  among  his  children,  twelve  in  number,  and 
a  son  and  daughter  of  a  deceased  son,  H.  C.  Wardlaw,  his  heirs- 
at-law. 

Upon  the  return  of  certain  commissioners  appointed  to  mike 
the  partition,  all  the  parties  interested  having  been  made  parties, 
Judge  Orr,  presiding,  ordered  the  report  of  the  commissioners  to 
be  accepted  and  filed,  and  that  the  land  be  assigned  and  con- 
veyed to  seven  of  the  children,  upon  their  entering  into  bond  to 
the  clerk  of  the  court  in  the  penalty  of  $7,000,  conditioned  for 
the  payment  of  $3,500,  twelve  months  after  date  with  interest 
payable  annually,  &c,  "and  when  said  bond  was  settled,  for  the 
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benefit  of  the  other  heirs  of  Hutson  C.  Wardlaw,  the  interest  of 
the  assignees  and  donees  in  said  land  to  be  credited  with  their 
respective  interests  in  said  land,  the  clerk  to  hold  the  purchase 
money  when  collected,  subject  to  the  further  order  of  the  court." 

In  October,  1871,  Judge  Orr  seems  to  have  granted  a  further 
order,  "that  it  be  referred  to  A.  0.  Norris,  Esq,,  special  referee, 
to  investigate  and  report  what  portion  of  the  real  estate  of  H.  H. 
Wardlaw  will  be  required  in  aid  of  the  personal  estate  to  pay 
debts/'  No  proceeding  was  taken  under  this  order  and  the  case 
seems  to  have  dropped  from  the  docket. 

Matters  remained  in  this  condition  until  February,  1883,  when 
the  respondents,  through  their  attorneys,  gave  notice  to  J.  B. 
Moore,  plaintiffs'  attorney  in  the  original  case,  of  a  motion  to 
restore  the  case  to  the  calendar  and  refer  to  the  master  to  exam- 
ine the  records  and  report  what  amount  is  due  the  heirs  of  the 
said  H.  C.  Wardlaw,  deceased.  To  this  motion  no  objection  was 
made,  except  that  said  heirs  be  required  to  give  security  for  costs 
before  proceeding  further  with  the  case.  Upon  hearing  this  mo- 
tion, Judge  Wallace  ordered  the  case  restored  to  the  calendar, 
and  that  it  be  referred  to  the  master  to  examine  the  records  and 
report  what  sum  is  due  to  the  children  of  H.  C.  Wardlaw,  de- 
ceased, provided  that  security  for  the  sum  of  fifty  dollars  to  cover 
costs  be  given,  on  or  before  the  day  fixed  for  the  reference.  The 
master,  under  this  order,  examined  the  records  in  the  case  and 
reported  the  sum  due  to  the  children  of  H.  C.  Wardlaw.  This 
examination  and  report  was  made  without  notice  to  plaintiffs' 
attorney,  Mr.  Moore. 

At  the  October  term  of  the  court  this  report,  by  order  of  Judge 
Kershaw,  was  confirmed,  with  an  order  that  the  amount  reported 
as  in  the  hands  of  the  clerk,  after  paying  the  costs,  be  applied  to 
the  payment  of  the  interest  of  J.  B.  Wardlaw  and  F.  C.  Sanders, 
the  two  children  of  H.  C.  Wardlaw,  deceased,  and  that  the  bond 
given  by  the  assignees  of  the  land  be  turned  over  to  Messrs.  Scud- 
day  &  Simpson  for  collection,  so  as  to  secure  the  balance  that 
may  be  due  said  children.  This  order  was  resisted  by  Moore  & 
Wardlaw  on  the  ground  that  they  had  no  notice  of  the  time  and 
place  of  the  reference,  or  of  the  filing  of  the  report  of  the  referee, 
and  that  therefore  they  had  been  deprived  of  all  opportunity  to 
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except  to  said  report;  and  upon  these  grounds  they  have  appealed, 
with  two  other  exceptions  not  necessary  to  be  considered,  as  they 
are  founded  upon  facts  not  appearing  in  the  case,  or  ruled  upon 
by  the  Circuit  judge. 

The  sole  question  in  the  case  is,  was  it  error  on  the  part  of  the 
Circuit  judge  to  grant  the  order  appealed  from,  notwithstanding 
the  fact  that  plaintiffs'  attorneys  had  not  been  informed  of  the 
time  of  the  reference  and  were  without  notice  of  the  filing  of  the 
report?  Inasmuch  as  the  master  has  no  special  court  days  for 
the  consideration  of  matters  referred  to  him,  of  which  parties 
interested  may  take  notice,  as  a  general  rule  it  would  seem  to  be 
proper  and  necessary  that  he  should  notify  said  parties  of  the  time 
and  place  of  the  reference  which  he  intends  to  hold.  This  is  cer- 
tainly the  practice,  and  it  is  necessary,  otherwise  references  would 
be  ex  parte,  and  the  rights  of  those  interested  might  be  deter- 
mined without  their  knowledge.  3  Wait  Prac,  284,  294,  295. 
We  do  not  know  that  any  special  harm  has  been  done  in  this  case, 
but  we  can  see  no  reason  why  it  should  be  made  an  exception 
from  the  general  rule  above  referred  to. 

It  is  true  that  no  objection  was  interposed  to  the  reference 
except  that  the  heirs  of  H.  C.  Wardlaw  should  give  security  for 
the  costs,  but  that  did  not  necessarily  waive  the  privilege  of  being 
present  when  the  reference  was  held,  or  of  notice  of  the  report 
when  filed.  It  is  true,  too,  that  the  order  of  reference  confined 
the  referee  to  an  examination  of  the  records  in  the  original  case, 
and  his  duty  was  somewhat  ministerial  in  its  character,  but  yet 
it  involved  the  indebtedness  of  the  assignees  of  the  land  under 
the.  bond  which  they  had  given,  and  they  were  entitled  to  be 
heard  as  to  the  amount  due  thereon.  We  think  the  appellants 
should  have  had  notice  of  the  reference.  See  the  case  of  Wright 
v.  Herlong,  16  S.  (?.,  620. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  the  case  be  remanded  for  such  further 
proceeding  as  may  be  necessary. 
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IN  RE  CONANT'S  CLAIMS. 

1.  On  appeal  to  the  Circuit  Court  from  an  order  by  the  Board  of  County 
Commissioners  refusing  to  audit  certain  claims  presented  against  the 
county,  an  order  was  passed  by  the  Circuit  judge  at  chambers,  and 
without  notice  to  the  board  or  its  attorney,  directing  the  board  tt> 
audit  these  claims.  Held,  that  the  order  of  the  Circuit  judge  was 
invalid,  because  made  out  of  court  and  without  notice. 

2.  Semble.  Mandamus  is  the  proper  proceeding  to  require  a  Board  of 
County  Commissioners  to  audit  claims  against  the  county. 

3.  Even  if  there  had  been  a  written  agreement  that  the  matter  should 
be  informally  presented  to  the  judge  for  his  decision,  it  would  not 
have  been  proper  for  one  of  the  parties  to  obtain  a  decision  at  cham- 
bers without  notice  to  the  other  party  and  in  his  absence. 

Before  Pres&ley,  J.,  Beaufort,  March,  1883. 

The  opinion  states  the  case. 

Mr.  William  Elliott,  for  appellant. 

Mr.  W.  J.  Verdier,  contra. 

July  3,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  This  is  certainly  a  novel  proceed- 
ing. One  John  Conant  being  the  owner,  as  alleged,  of  certain 
papers  called  warrants,  drawn  upon  the  treasurer  of  the  county 
of  Beaufort,  in  the  year  1876,  by  L.  S.  Langley,  then  the 
auditor  of  said  county  of  Beaufort,  and  alleged  to  have  been 
given  to  other  parties  for  services  rendered  in  making  the  assess- 
ment of  property  for  taxation  in  that  year,  applied  for  a  writ  of 
mandamus  to  require  the  treasurer  of  said  county  to  pay  said 
warrants,  amounting  in  the  aggregate  to  $995.  This  court 
refused  the  mandamus,  on  the  ground  that  the  claim  had  not 
been  examined  and  approved  by  the  county  commissioners,  as 
required  by  section  23  of  the  act  of  1875,  15  Stat.,  993.  See 
State  ex  relatione  Conant  v.  Fuller,  18  S.  C,  246. 

Thereupon  the  said  Conant,  on  December  28,  1882,  applied  to 
the  then  board  of  county  commissioners  for  Beaufort  county  to 
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audit  said  claim;  bat  they  declined,  on  the  grounds  that  the 

claims  had  not  been  presented  in  the  year  in  which  they  were 

given  (1876);  that  they  had  been  previously  refused  audit  by 

the  board,  and  that,  after  the  lapse  of  more  than  six  years,  they 

had  not  now  the  power  or  right  to  audit  them  as  debts  of  the 

county,  especially  after  the  passage  of  the  act  of  1882  (General 

Statutes,  §  628,  and  note,  §  7),  which  declares  "that  all  claims 

against  a  county  not  presented  in  the  fiscal  year  in  which  they  were 

contracted,  or  the  next  thereafter,  shall  be  forever  barred/ '  &c 

From  this  refusal  of  the  county  commissioners  to  audit  his 

claims,  the  said  Conant  gave  them  notice  of  appeal,  on  March  26, 

1883,  to  "the  Circuit  Court."     It  seems  that  at  the  time  the 

notice  of  appeal  was  accepted,  the  attorney  for  the  appellant, 

Conant,  considered  that  there  was  a  verbal  understanding  that  he 

might  present  the  matter  "informally  to  the  judge."     At  all 

events,  the  case  was  not  docketed  in  the  Circuit  Court,   nor 

heard  during  the  term ;  but  after  the  adjournment  rine  die,  the 

matter  was  presented  to  Judge  Pressley  at  chambers,  entirely 

ex  parte,  in  the  absence  of  the  attorney  for  the  commissioners, 

who  had  no  notice  whatever  of  the  time  or  place  of  hearing. 

Under  these  circumstances,  Judge  Pressley  heard  the  appeal  and 

made  the  following  order :  "It  is  ordered  that  the  judgment  of 

the  county  commissioners  made  in  above  matter  on  the  28th  day 

of  December,  1882,  be  overruled,  and  the  case  remanded  to  the 

county  commissioners,  with  instruction  to  audit  the  claims  of  the 

appellant  referred  to,  if  they  should  be  found  to  be  proper  claims, 

and  to  pay  the  same,  if  there  be  funds  in  the  treasury  applicable 

to  the  judgment  thereof,"  &c. 

From  this  order  the  county  commissioners  appeal  to  this  court 
upon  the  following  exceptions :  "1.  Because  the  notice  of  appeal 
from  the  decision  of  the  county  commissioners  was  not  served 
within  the  time  prescribed  by  law.  2.  Because  said  appeal  from 
the  decision  of  the  county  commissioners  was  not  docketed  upon 
the  proper  calendar  of  the  Court  of  Common  Pleas.  3.  Because 
said  appeal  was  heard  and  determined  by  his  honor  at  chambers, 
and  not  in  court,  and  the  county  commissioners  had  no  opportu* 
nity  of  being  heard.  4.  Because  his  honor  erred  in  holding  that 
the  present  board  of  county  commissioners  had  the  power  to 
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audit  said  claims.  5.  Because  his  honor  erred  in  overruling  the 
refusal  of  the  county  commissioners  to  audit  said  claims  on  De- 
cember 28,  1882,  when  said  county  commissioners  had  previously 
refused  to  audit  said  claims,  from  which  refusal  no  appeal  had 
been  taken.' ' 

We  cannot  consider  this  as  a  consent  proceeding.  The  very 
fact  that  it  is  here  shows  that  it  is  not.  The  county  commission- 
ers have  appealed,  and  the  questions  made  must  be  decided 
according  to  the  strict  rights  of  the  parties,  without  regard  to 
any  alleged  stipulations  which  were  not  committed  to  writing. 
From  the  view  we  take,  it  will  not  be  necessary  to  consider  any 
of  the  grounds  of  appeal,  except  the  third,  which  complains  that 
the  appeal  from  the  decision  of  the  county  commissioners  was 
heard  and  determined  at  chambers,  and  the  county  commissioners 
had  no  opportunity  to  be  heard.  This,  of  course,  must  be  con- 
clusive against  the  validity  of  the  order  below,  as  no  judgment 
rendered  out  of  court,  and  in  the  absence  of  the  party  interested, 
can  be  valid  and  binding,  unless  it  be  in  one  of  those  special 
cases  allowed  to  be  heard  at  chambers. 

If  this  is  to  be  regarded  as  a  proceeding  against  the  board  of 
county  commissioners  to  make  them,  according  to  what  is  alleged 
to  be  their  plain  duty,  enter  upon  and  audit  the  warrants  under 
the  circumstances  stated,  we  are  at  a  loss  to  perceive  how  that 
question  can  be  made,  except  by  regular  mandamus.  Moses 
Mand.,  104 ;  State,  ex  rel.  Marshall,  v.  Starling,  13  S.  C,  266. 
If  it  is  to  be  regarded  as  really  an  action  by  Conant  against  the 
county  of  Beaufort  for  the  recovery  at  law  of  a  debt,  serving  the 
county  commissioners  only  as  a  means  of  making  the  county 
defendant  in  the  action,  then  it  was  certainly  necessary  that  the 
party  most  deeply  interested  should  have  had  notice  of  the  time 
and  place  of  trial.  But,  in  either  case,  the  first  appeal  of  Conant 
being  to  "the  Circuit  Court,"  and  not  to  a  judge  at  chambers, 
there  was  no  authority  whatever  to  hear  the  case  at  chambers, 
and  without  notice  to  the  attorney  representing  the  county. 

Even  if  the  stipulations  to  the  full  extent  and  in  the  terms 
claimed  had  been  in  writing,  and  therefore  binding,  we  fail  to  see 
that  they  went  so  far,  in  express  terms,  as  to  allow  one  of  the 
parties,  without  the  presence  of  any  one  representing  the  corn- 
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missioners  or  the  county,  to  take  the  decision  of  a  Circuit  judge 
at  chambers.  Such  a  stipulation  would  not  be  presumed  from 
what  was  said,  for,  as  it  seems  to  us,  it  would  not  have  been  in 
accordance  with  their  duty  to  the  county  nor  consistent  with 
their  own  acts  in  refusing  to  audit,  and  in  appealing  from  the 
order  requiring  them  to  do  so.  See  Grierson  v.  Harmon,  and 
Wert8  v.  Spearman,  16  S.  (7.,  618,  where  it  is  ruled  that  "a 
judge  at  chambers  can  only  hear  such  cases  as  are  provided  for 
by  statute,  and  there  is  no  provision  for  hearing  such  a  case  at 
chambers.  Notwithstanding  the  verdict  of  the  jury,  the  parties 
had  a  right  to  have  a  hearing  by  the  court  upon  the  merits,  and 
such  hearing  could  not  be  had  at  chambers — certainly  not  with- 
out the  consent  of  all  the  parties." 

The  judgment  of  this  court  is  that  the  judgment  below  be  re- 
versed. 


WITHERS  v.  JENKINS. 


A  trustee  named  in  a  deed  executed  in  1867  declined  to  accept  and 
the  land  remained  in  the  possession  of  the  grantor,  who  received 
the  rents  and  profits  from  1868  to  1870,  when  the  property  revert- 
ed to  the  grantor;  afterwards,  judgment  was  rendered  against  him 
for  such  rents,  and  profits,  and  against  an  execution  thereon  he 
claimed  a  homestead  exemption.  Held,  that  he  received  the  rents 
and  profits  as  acting  trustee  under  the  deed,  and  that  therefore  the 
obligation  arose  at  the  date  of  the  deed,  which  being  prior  to  the 
adoption  of  the  constitution  of  1868,  the  claim  of  homestead  could 
not  be  allowed. 

Before  Kershaw,  J.,  Richland,  October,  1882. 

After  stating  the  facts,  which  appear  in  the  opinion  of  this 
court,  the  Circuit  decree  continued  as  follows: 

The  homestead  act,  as  it  now  exists,  declares  the  homestead 
"exempt  to  the  head  of  every  family  residing  in  this  state  from 
attachment,  levy,  or  sale  on  any  mesne  or  final  process  issued  from 
any  court  upon  any  judgment  obtained  upon  any  right  of  action 
arising  subsequent  to  the  ratification  of  the  constitution  of  the 
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state  of  South  Carolina."  This  is  merely  an  amplification  of  the 
language  of  the  constitution  as  amended  in  1880,  which  declares 
that  "the  General  Assembly  shall  enact  such  laws  as  will  exempt 
from  attachment  and  sale  under  any  mesne  or  final  process  issued 
from  any  court  to  the  head  of  any  family  residing  in  this  state  a 
homestead,"  &c.     17  Stat,  320,  513. 

Language  could  not  be  broader  or  more  comprehensive  than 
this  in  regard  to  judgments  founded  on  the  class  of  action  sped* 
fied.  If  the  right  of  action  arose  subsequent  to  the  constitution, 
whatever  its  nature,  it  cannot  be  enforced  against  the  homestead. 
The  question,  then,  (having  regard  only  to  the  act,)  is  narrowed 
down  to  this,  did  the  right  of  action  arise  subsequent  to  the  rati- 
fication of  the  constitution  ?  It  will  not  be  denied  that  it  arose 
here  after  the  death  of  Mary  Jenkins,  the  elder,  in  August,  1868, 
and  consequently  subsequent  to  the  ratification  of  the  constitution. 

But  it  is  argued  that  the  right  of  action  arose  under,  and  by 
virtue  of,  rights  conferred  by  the  deed  of  trust  made  by  Samuel 
Jenkins  in  1867 ;  that  that  deed  was  a  contract,  whose  full  scope 
and  effect  is  not  to  be  impeded  by  the  constitution  of  1868,  or 
any  legislation  thereunder,  since  no  state  may  pass  any  law  which 
impairs  the  obligation  of  a  contract.  If  the  action  in  which  this 
judgment  was  rendered  were  founded  upon  the  deed  as  the  cause 
of  action,  there  is  little  room  to  question  the  soundness  of  the 
propositions  thus  insisted  upon.  If,  for  instance,  the  deed  con- 
tained covenants  of  warranty,  and  an  action  were  brought  direct- 
ly upon  the  covenant,  and  a  recovery  had,  the  right  of  homestead 
could  not,  probably,  be  claimed  against  the  judgment,  though  the 
breach,  and  therefore  "the  right  of  action,"  arose  after  the  ratifi- 
cation of  the  constitution.  This  would  be  for  the  reason  that  the 
ground  for  the  action  would  be  the  contract  made  before  the  con- 
stitution, whose  obligation  was  sought  to  be  enforced.  The  right 
to  demand  the  performance  of  the  covenants  would  have  been 
vested  by  the  contract,  and  could  not  be  impaired  by  subsequent 
legislation. 

The  action  in  which  the  judgment  here  was  rendered  was  orig- 
inally brought  by  the  plaintiff  and  his  wife,  setting  forth  the  deed 
and  demanding  protection  and  enforcement  of  her  rights  in  the 
land  therein  conveyed,  which  was  then  as  now,  in  possession  of 
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the  defendant,  who  was  receiving  the  rents  and  profits  thereof. 
Jenkins  denied  the  execution  of  the  deed,  and  contested  all  the 
rights  claimed  thereunder.  Plaintiff's  wife  died,  and  a  supple- 
mental complaint  was  served  by  leave  of  court  on  the  part  of  the 
plaintiff,  still  insisting  upon  the  deed  and  the  supposed  rights  of 
the  plaintiff  thereunder,  and  upon  the  death  of  his  child  another 
supplemental  complaint  was  served,  wherein  plaintiff  still  insisted 
upon  the  deed,  and  claimed  his  rights  under  it. 

The  issues  of  fact  presented  and  decided  were:  (1)  Was  the 
deed  duly  executed  and  delivered  by  the  defendant  ?  (2)  Was  the 
marriage  of  plaintiff  and  his  wife  lawfully  contracted,  so  that  he 
had  become  entitled,  in  respect  of  her  property,  as  her  husband  ? 
The  questions  of  law  were:  (1)  What  estate  did  Mary  Withers 
take  in  the  property  under  the  deed  ?  (2)  What  estate  did  her 
husband  take  after  the  death  of  his  wife  and  child  ?  In  other 
words,  what  were  the  obligations  of  the  defendant  to  the  plaintiff 
tinder  the  deed  ?  It  will  be  seen,  therefore,  that  this  was  an  ac- 
tion upon  the  deed  to  set  it  up,  and  to  have  the  court  construe  it, 
and  to  enforce  the  obligation  thereof  against  the  defendant.  Un- 
der this  action  the  court  construed  the  deed,  and  rendered  a 
judgment  in  favor  of  the  plaintiff  for  rents  and  profits  due  him 
under  the  contract  or  deed  thus  construed. 

The  obligation  of  a  contract  consists  in  "the  powers  and  effi- 
cacy of  the  law  which  applies  to  and  enforces  performance  of  the 
contract  or  the  payment  of  an  equivalent  for  non-performance." 
{Per  Trimble,  J.,  12  Wheat.;  318.)  The  court  decreed  the  pay- 
ment of  an  equivalent  for  the  non-performance  of  his  contract  by 
defendant,  and  he  cannot  set  up  a  right  of  exemption  created  by 
legislation  subsequent  to  the  contract  to  defeat  the  obligation  of 
it,  here  sought  to  be  enforced. 

It  is  therefore  ordered  and  adjudged,  that  the  rule  be  made 
absolute,  and  that  the  said  sheriff,  Samuel  W.  Rowan,  proceed  to 
enforce  the  execution  aforesaid  against  the  property  of  the  defen- 
dant, according  to  its  exigency,  without  regard  to  the  claim  of 
homestead  therein,  until  the  said  property  be  exhausted,  or  satis- 
faction of  plaintiff's  judgment  be  made,  and  that  he  return  said 
execution  within  thirty  days  from  notice  of  this  order,  and  failing 
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to  do  so,  that  he  be  attached  as  for  a  contempt  for  not  obeying 
the  order  and  process  of  the  court. 

From  this  decree  defendant  appealed,  raising  the  question  con- 
sidered by  this  court. 

Mr.  Preston  L.  Melton,  for  appellant. 

Messrs.  J.  D.  Pope  and  F.  W.  Pickling,  contra. 

July  7, 1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  On  November  6,  1867,  the 
defendant,  appellant,  executed  a  trust  deed,  by  which  he  con- 
veyed to  one  Francis  Lopez,  in  trust,  the  tract  of  land  levied  on 
in  this  case  by  the  sheriff  of  Richland  county,  and  in  reference 
to  which  the  question  of  homestead  raised  in  the  appeal  arises. 
This  deed  conveyed  the  property  in  trust  for  the  use  of  Mary 
Jenkins,  the  wife  of  the  appellant  for  life,  and  at  her  death  for 
the  sole  and  separate  use  of  Mary  Jenkins,  his  daughter,  and 
the  lawful  heirs  of  her  body.  Francis  Lopez,  the  trustee  named 
in  the  deed,  declined  the  trust,  and  the  property  remained  in  the 
possession  of  the  appellant. 

In  August,  1868,  Mary  Jenkins,  the  wife,  died,  leaving  Mary 
Jenkins,  the  daughter,  residing  with  her  father,  the  appellant 
In  January,  1869,  Mary  Jenkins,  the  daughter,  intermarried 
with  Withers,  the  respondent.  In  April,  1869,  Withers  and 
Mary,  his  wife,  filed  a  bill  against  Lopez,  the  trustee,  and  the 
defendant,  Samuel  Jenkins,  the  latter  of  whom  was  in  possession, 
claiming  that  Mary,  upon  the  death  of  her  mother,  became  enti- 
tled to  the  use  and  benefit  of  the  land.  Before  this  cause  came 
to  a  hearing  Mary  died,  in  November,  1869,  leaving  an  infant 
son  surviving  her,  who  became  entitled  to  the  estate  performam 
doni,  as  the  heir  of  the  body  of  Mary.  This  son  died  in  March, 
1870,  leaving  his  father  surviving.  The  original  bill  was  then 
revived  by  Withers,  by  supplemental  complaint  against  the  ap- 
pellant, in  which  Withers  claimed  to  be  tenant  by  the  curtesy. 
It  was  adjudged  by  this  court  on  appeal  that  he  was  not  entitled 
to  the  curtesy.     14.  S.  C.y  598.     The  Circuit  Court,  however, 
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had  allowed  him  rents  and  profits  which  had  accrued  during  the 
life  of  his  wife  and  son.  It  was  also  determined  that  the  real 
estate  had  reverted  to  the  appellant,  Jenkins,  the  fee  conditional 
estate  having  terminated  by  the  death  of  his  grandson. 

Subsequently,  the  amount  of  the  rents  and  profits  were  ascer- 
tained by  report  of  a  referee,  and  leave  was  granted  Withers  to 
enter  up  judgment  and  issue  execution  thereon  with  costs.  Un- 
der this  execution,  the  land  was  levied  upon,  when  the  defendant 
claimed  the  homestead ;  whereupon  the  sheriff  declined  to  sell, 
and  the  proceeding  below  was  a  rule  against  the  sheriff  to  show 
cause  why  he  had  not  sold.  The  Circuit  judge  held  that  the 
cause  of  action  upon  which  the  judgment  had  been  rendered 
arose  upon  the  trust  deed  of  Jenkins,  which  was  executed  before 
the  adoption  of  the  constitution  in  1868,  and  therefore  that  Jen- 
kins could  not  claim  the  benefit  of  the  homestead  provisions  found 
in  the  constitution  of  1868,  or  of  the  homestead  acts  subse- 
quently passed.     Was  this  error  ?  is  the  question  in  the  case. 

It  appears  that  at  the  time  of  the  reference,  when  the  amount 
of  the  rents  and  profits  were  ascertained,  and  also  when  the 
judgment  thereon  was  entered,  Jenkins  was  unmarried,  having 
neither  wife  nor  child,  nor  was  he  the  head  of  a  family.  He  has 
subsequently,  however,  and  before  the  attempted  enforcement  of 
the  execution  herein,  intermarried  with  his  present  wife,  and  now 
interposes  his  claim  for  the  homestead. 

The  first  point  to  be  considered  is,  whether  the  judgment  in 
question  was  based  upon  an  obligation  assumed  by  the  appellant 
before  the  adoption  of  the  constitution  of  1868  ?  If  it  was,  of 
course  there  is  an  end  of  the  case,  under  Chinn  v.  Barry,  15 
Wall.,  610,  and  the  decisions  of  our  own  state,  as  no  homestead 
can  be  claimed  upon  a  liability  contracted  previous  to  the  crea- 
tion of  the  homestead  exemption  provided  for  in  the  constitution 
of  1868.  It  has  been  urged  very  earnestly  by  appellant's  coun- 
sel that  defendant's  liability  did  not  arise  under  the  trust  deed, 
which  it  is  admitted  was  executed  previous  to  1868,  but  that  it 
arose  out  of  a  trespass  in  appellant  by  refusing  to  yield  posses- 
sion of  the  land,  which  trespass  occurred  in  August,  1868,  when 
his  wife  died,  and  continued  to  March,  1870.  when  the  infant  of 
his   daughter  died,  and  which,  being  after  the  adoption  of  the 
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constitution  of  1868,  his  right  of  homestead  attached  as  against 
this  liability. 

On  the  other  hand,  it  is  urged  that  Lopez,  the  trustee  named 
in  the  trust  deed,  having  declined  the  trust,  and  the  appellant 
having  continued  to  hold  the  property  conveyed  by  him  in  the 
deed,  held  it  as  trustee,  under  the  principle  that  a  trust  will  not 
be  allowed  to  fail  for  the  want  of  a  trustee,  the  party  in  posses- 
sion with  knowledge  of  the  trust  being  regarded  and  held  in 
equity  as  trustee  de  facto.  This  principle  is  a  well-established 
principle  in  the  administration  of  equity,  and  we  can  see  no 
reason  why  it  should  not  apply  to  the  facts  of  this  case.  There 
is  no  doubt  as  to  the  facts :  that  the  appellant  did  execute  the 
trust  deed ;  that  Lopez  was  named  therein  as  the  trustee ;  that 
he  declined  to  accept,  and  that  the  appellant  being  in  possession, 
remained  in  possession,  with  full  knowledge  that  Lopez  had  thus 
declined.  He  remained  in  possession  during  the  life  of  his  wife, 
during  the  life  of  his  daughter,  and  her  son,  and  still  continues 
in  possession,  now  holding  it  as  his  own  by  reversion. 

During  the  time  of  this  holding  he  was  no  trespasser,  but  he 
was  rightfully  in  possession,  and  in  law  was  holding  for  the  bene- 
fit of  the  cestui  que  trust  He  possibly  might  have  abandoned 
the  property  without  incurring  any  liability  thereby,  but  this  he 
did  not  do,  and  not  having  done  so,  he  cannot  evade  the  respon- 
sibility of  his  situation.  True,  he  denied  the  validity  of  his 
deed,  but  that  question  has  been  adjudicated  against  him,  and  it 
reacts  to  the  beginning  of  his  possession.  Suppose  that  Lopez 
had  accepted  the  trust,  and  had  taken  possession  in  1867  under 
the  deed,  could  he  have  shielded  his  property  by  claim  of  home- 
stead against  a  liability  arising  upon  failure  to  account  for  the 
rents  and  profits  received  by  him  as  such  trustee  since  1868  ? 

The  case  of  De  La  Howe  v.  Harper,  5  S.  C,  472,  is  con- 
clusive of  this  question,  we  think.  In  that  case  it  was  held 
"that  the  homestead  exemption  under  the  constitution  of  1868 
cannot  be  allowed  against  a  judgment  for  a  devastavit  committed 
by  the  defendant  as  administrator  where  the  administration  bond 
was  given  before  the  constitution  was  adopted ;  and  it  makes  no 
difference  that  the  devastavit,  as  well  as  the  judgment,  was  after 
its  adoption.''     The  only  difference  between  that  case  and  this, 
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had  Lopez  accepted  the  trust,  would  be  the  fact  that  in  De  La 
Howe  v.  Harper  the  trustee  had  given  bond  for  the  faithful  dis- 
charge of  his  trust,  whereas  in  this  the  liability  existed  without 
bond.  This  fact,  however,  can  make  no  difference  as  to  the  prin- 
ciple which  should  govern  this  liability.  The  principle  is  the 
same  in  each  case.  The  relation  of  the  parties,  that  of  trustee 
and  cestui  que  trust,  is  the  basis  of  the  liability  in  each  case,  and 
that  begins  at  the  time  this  relation  is  established. 

Now,  in  our  opinion,  Jenkins,  upon  the  refusal  of  Lopez  to 
accept  the  trust,  having  continued  to  hold  the  property  with  a 
knowledge  of  all  the  facts,  became  in  reality  the  trustee,  stand- 
ing in  the  shoes  of  Lopez,  and  subject  to  just  such  responsibility 
as  he  would  have  been  subject  to  had  he  accepted.  With  these 
views,  we  see  no  error  in  the  decree  of  the  Circuit  judge. 

The  other  questions  raised  in  the  argument  of  the  respondent 
are  not  involved  in  the  case.  No  ruling  was  made  upon  them 
below,  and  inasmuch  as  the  decree  of  the  Circuit  judge  can  be 
sustained  upon  the  ground  upon  which  he  based  it,  these  addi- 
tional questions  are  not  properly  before  us.  They  have  not 
therefore  been  considered. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


McSWEEN  r.  McCOWN. 


1.  The  right  given  to  parties  by  section  2210  of  the  general  statutes  to 
examine  witnesses  before  the  clerk  of  court  does  not  limit  the  power 
of  the  Circuit  judge  to  order  a  reference  to  take  testimony. 

2-  A  reference  to  take  testimony  which  is  to  be  reported  to  the  court  is 
not  a  reference  for  trial,  and  therefore  is  not  governed  by  section  293 
of  the  code. 

3.  In  equity  causes  it  is  within  the  judge's  discretion  to  require  the 
testimony  to  be  taken  by  a  referee  and  reported  to  the  court. 

4.  It  may  be  better  in  some  cases  to  have  the  testimony  given  orally 
before  the  judge,  but  the  mode  of  taking  evidence  in  equity  causes 
is  a  matter  to  be  determined  by  the  presiding  judge. 

Before  Prbssley,  J.,  Darlington,  October,  1883. 
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This  was  an  action  by  John  McSween,  as  survivor  of  Keith  & 
McSween,  against  Samuel  0.  McCown,  Carrie  B.  McCown,  and 
her  children,  and  was  commenced  April  27,  1882.  The  opinion 
states  the  case. 

Messrs.  Dargan  $  Dargan,  for  appellants. 

Messrs.  Boyd  £  Nettle8  and  E.  K.  Dargan,  contra. 

July  7,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  This  action  was  brought  to 
vacate  and  set  aside  a  deed  for  alleged  fraud  in  its  intent  and 
purpose.  The  case  was  called  for  trial  at  the  October  term  of  the 
court  for  Darlington  in  1882.  A  continuance  was  moved  by  the 
defendants,  which  was  granted  by  consent.  At  the  October  term, 
1883,  the  case  was  again  called  for  trial.  The  defence  again 
asked  a  continuance ;  counsel  for  the  plaintiff  did  not  press  for 
trial,  but  moved  a  reference  to  take  testimony,  on  the  ground  that 
the  witnesses  were  old  and  feeble  #and  that  delay  in  hearing  the 
case  might  be  prolonged.  This  motion  was  earnestly  resisted  by 
the  defendants.  The  presiding  judge,  however,  overruled  defen- 
dants' objection  and  ordered  the  reference,  saying,  "that  after  a 
cause  had  been  so  long  on  the  docket  he  had  a  right  to  refer  it 
to  a  referee/ '  The  defendants  declining  to  name  a  referee,  on 
motion  of  plaintiff's  counsel,  the  judge  passed  the  following  or- 
der :  "Ordered,  that  it  be  referred  to  G.  W.  Brown,  Esq.,  as 
referee,  to  take  and  report  the  testimony  in  the  cause."  From 
this  order  the  defendant,  Carrie  B.  McCown,  in  her  own  behalf, 
and  as  guardian  ad  litem  for  the  infant  defendants,  has  appealed, 
in  which  the  legal  right  of  the  Circuit  judge  to  pass  the  above 
order  is  questioned  and  denied.  This,  in  fact,  is  the  only  ques- 
tion in  the  case. 

The  appellant  contends  that  under  section  2210  of  the  general 
statutes,  plaintiff,  by  application  to  the  clerk  of  the  court,  could 
have  accomplished  their  purpose  in  securing  the  testimony  and  pre- 
paring for  the  trial  as  easily  and  as  certainly  as  by  the  reference; 
in  fact,  that  this  was  the  only  legal  mode  of  effecting  such  a  result, 
as  it  was  prescribed  by  statute,  and  no  doubt  intended  to  meet  just 
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such  cases.  It  is  true  that  this  section  does  provide  a  mode  to 
the  end  suggested,  but  this  is  a  privilege  allowed  to  parties,  and 
in  no  way  restricts  or  affects  the  powers  of  the  presiding  judge  in 
such  matters.  It  is  a  mode  prescribed  by  which  parties  on  their 
own  motion,  and  independent  of  any  action  of  the  court,  may 
have  their  witnesses  examined  in  advance  and  preparatory  to  the 
final  hearing,  but  it  does  not  limit  the  power  of  the  judge  in  the 
exercise  of  his  discretion  as  to  the  conduct  of  the  cause  before  him. 
The  appellant  further  contends  that  the  power  of  the  judge  as 
to  references  is  found  in  section  293  of  the  code,  which  does  not 
confer  the  power  exercised  here.  The  section  referred  to  is  found 
in  the  chapter  of  the  code  entitled,  "trial  by  referee/'  and  it  spe- 
cifies the  conditions  under  which  the  court  may  order  a  trial  by 
referees  (chap.  5).  These  conditions  are,  where  the  case  involves 
the  examination  of  a  long  account,  or  the  taking  of  an  account  is 
necessary  for  the  information  of  the  court,  or  where  some  ques- 
tion of  fact,  other  than  such  as  arises  upon  the  face  of  the  plead- 
ings, becomes  important.  It  may  be  admitted  that  neither  of 
these  conditions  is  present  Jiere,  and  if  the  court  below  in  the 
absence  of  all  of  these  conditions  had  ordered  the  case  to  a  referee 
for  trial,  there  would  be  much  force  in  appellant's  position. 

It  will  be  observed,  however,  that  Judge  Pressley  has  not  or- 
dered a  trial  by  Mr.  Brown,  the  referee.  He  has  simply  ordered 
that  the  testimony  be  taken  and  reported.  The  referee  under 
this  order  is  not  authorized  to  report  inferences  or  conclusions 
drawn  from  the  facts,  or  the  facts  themselves;  he  is  simply  author- 
ized to  report  the  evidence  itself.  He  is  not  empowered  to  exer- 
cise any  of  the  functions  of  a  trial  judge,  as  to  weighing  and  sift- 
ing the  testimony,  but  is  merely  to  hear  the  evidence  and  report 
it  to  the  court  as  given  before  him.  When  thus  understood,  it 
will  be  seen  that  the  order  was  not  in  violation  of  the  section 
referred  to. 

As  this  power  exercised  by  the  Circuit  judge  is  not  found  in 
the  provisions  of  the  code,  the  next  inquiry  is,  does  it  exist,  and 
if  so,  from  whence  is  it  derived  ?  While  the  rules  of  evidence 
have  generally  been  the  same  in  equity  as  at  law,  yet  the  manner 
of  taking  it  has  always  been  different.  The  object  of  the  law  is 
to  enable  the  jury  to  find  their  verdict,  and  for  this  purpose  it  is 
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essential  that  the  evidence  as  a  general  rule  in  jury  trials  should 
be  taken  viva  voce  and  before  the  jury,  so  that  conflicting  testi- 
mony may  be  weighed  and  sifted.  But  this  was  not  deemed 
essential  in  equity  causes  tried  by  the  judge,  and  the  practice 
prevailed  in  England  in  equity  causes  of  having  the  testimony 
taken  in  writing,  before  an  officer  of  the  court,  or  some  one 
charged  with  that  duty.     See  Gres.  Eq.  JEvid.,  379,  et  seq. 

This  practice,  descending  from  the  English  courts,  prevailed  in 
this  state  before  the  abolition  of  our  old  Court  of  Equity,  and  the 
consolidation  of  the  two  jurisdictions  into  the  Court  of  Common 
Pleas,  and  it  was  ordinary  practice  exercised  without  question 
by  the  chancellors  of  this  state  when  the  equity  courts  existed  to 
have  the  testimony  taken  at  their  discretion  by  the  commissioner. 
We  do  not  see  that  the  fact  that  the  two  jurisdictions  have  been 
combined  and  vested  in  one  court,  should  require  any  alteration  in 
the  mode  of  the  examination  of  witnesses  as  to  the  rights  of  parties 
claiming  under  the  one  or  the  other,  and  we  know  of  no  rule  of 
law,  statute  or  otherwise,  which  demands  a  change  in  this  respect, 
or  which  negatives  the  right  of  a  presiding  judge  in  an  equity 
cause  at  his  discretion  to  have  the  testimony  taken  and  reported 
to  him  by  a  referee. 

No  doubt  it  would  be  better  in  most  cases  that  the  witnesses 
should  be  before  the  judge,  especially  where  the  individual  credi- 
bility of  the  witnesses  becomes  important.  In  such  cases  the  oral 
examination  and  cross  examination  of  the  witnesses  in  the  pres- 
ence of  the  judge  might  lead  to  a  different  conclusion  than  the 
mere  hearing  of  written  testimony  taken  out  of  court.  But 
whether  the  one  mode  or  the  other  should  be  adopted  in  a  special 
case,  seems  to  be  a  matter  for  the  presiding  judge.  This  has  been 
the  practice  in  this  state  too  long  to  be  disturbed  now. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 
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NORTON  v.  BRADHAM. 
Ex  Parte  STONE  &  CO. 

1.  Where  the  debt  was  contracted  prior  to  the  constitutional  amend- 
ment of  1880,  the  question  of  homestead  must  be  determined  by  the 
provisions  of  the  constitution  as  originally  adopted. 

2.  Section  20  of  article  I.  of  the  constitution,  directing  a  homestead 
exemption,  is  the  mere  general  declaration  of  a  right,  which  is  sub- 
sequently defined  and  limited  in  section  32  of  article  II. 

3.  The  legislature  cannot  change  the  character,  amount,  or  beneficiaries 
of  the  exemptions  provided  for  in  section  32  of  article  II.,  the  mat- 
ter of  exemptions  having  been  fully  occupied  by  that  section. 

4.  A  constitutional  provision  or  statute  exempting  a  homestead  from 
levy  and  sale  is  not  in  derogation  of  common  law,  but  is  remedial  in 
character,  and  should  be  so  construed  as  to  suppress  the  mischief 
and  advance  the  remedy.  A  dictum  in  Oaraty  v.  Duboxe,  5  S.  C, 
500,  disputed. 

5.  The  object  of  the  constitution  was  to  secure  a  homestead  to  the 
family  ;  the  right  of  homestead  was  not  limited  to  property  owned 
by  the  head  of  the  family,  nor  secured  only  against  his  debts. 

6.  Besides,  in  using  the  words  "to  secure  the  full  enjoyment  of  said 
homestead  to  the  person  entitled  thereto,  or  to  the  head  of  any  fam- 
ily/' the  constitution  shows  that  this  exemption  was  for  the  benefit 
of  some  persons  other  than  the  heads  of  families.  In  a  written  con- 
stitution, force  and  effect  must  be  given,  if  possible,  to  every  clause. 

7.  Therefore,  the  legislature  had  full  power  to  enact  the  act  of  1874 
(15  Stat.,  589),  which  extends  to  a  wife,  living  with  her  husband 
who  owns  no  property,  the  protection  of  a  homestead  exemption  as 
against  her  own  debts. 

8.  The  terms  of  a  constitutional  amendment  cannot  control  this  court 
in  giving  construction  to  the  provisions  of  the  constitution  as  they 
originally  stood. 

9.  Where  land  was  sold  under  partition  proceedings,  and  a  judgment 
creditor  of  one  of  the  parties  sought  to  enforce  his  lien  against  his 
debtor's  share  of  the  proceeds,  it  was  an  application  to  secure  pay- 
ment of  the  debt  by  the  use  of  final  process,  and  as  against  such 
process  a  debtor,  in  proper  cases,  is  entitled  to  a  homestead  exemp- 
tion. 

10.  The  proceeds  of  the  sale  for  partition  should  be  regarded  as  land, 
and  as  such  the  subject  of  a  homestead  exemption. 

11.  The  debtor  was  not  prevented  from  the  assertion  of  her  claim  of 
homestead  against  the  judgment  by  failing  to  claim  it  in  the  parti- 
tion proceedings.  Ex  parte  Strobel,  2  S.  C,  309,  recognized  and 
followed. 
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Before  Pressley,  J.,  Orangeburg,  October,  1882. 

The  opinion  states  the  facts  of  the  case.  The  Circuit  decree 
was  as  follows : 

Mary  D.  Norton  had  an  interest  in  some  land  sold  by  pro- 
ceedings in  partition  in  this  court,  which  ordered  her  share  to  be 
paid  to  her.  0.  M.  Stone  &  Co.  have  a  judgment  against  her  on 
a  debt  older  than  the  constitutional  amendment  of  1880,  which 
allowed  homestead  to  a  married  woman  out  of  her  separate  estate. 
She  is  a  married  woman,  but  claims  homestead  on  the  ground 
that  her  husband  has  no  land  in  which  he  can  claim  homestead. 
They  resided  on  the  land,  the  proceeds  of  which  are  now  in  court, 
until  it  was  sold  for  partition. 

She  is  entitled  to  homestead  out  of  said  proceeds,  if  the  act  of 
1874  on  that  subject  be  constitutional.  On  that  point  I  consider 
myself  bound  by  the  decision  of  the  Appeal  Court,  which  settles 
that  the  homestead  exemption,  before  the  late  amendment  of  the 
constitution,  could  not  be  extended  to  personal  property,  other 
than  was  provided  for  in  the, constitution  of  1868.  It  follows 
that  it  could  not  be  extended  to  persons,  not  within  the  terms  of 
said  constitution,  and  a  married  woman,  while  her  husband  is 
living,  is  not  the  head  of  a  family.  She,  therefore,  cannot  claim 
homestead  against  any  debt  contracted  by  her  before  the  constitu- 
tional amendment  of  1880. 

It  is  ordered  and  adjudged,  that  the  rule  in  this  case  be  made 
absolute,  and  that  the  master  of  the  court,  out  of  the  share  of 
Mary  D.  Norton  in  said  proceeds,  do  pay  to*0.  M.  Stone  &  Co., 
or  their  attorney,  the  amount  of  their  judgment  entered  on  No- 
vember 11,  1882,  with  interest  and  costs,  and  the  costs  of  the 
proceedings  herein. 

To  this  decree  appellants  excepted,  and  gave  notice  of  appeal 
to  the  Supreme  Court  upon  the  following  grounds: 

1.  Because  the  Circuit  judge  erred  in  holding  that  because  the 
Supreme  Court  of  this  state  has  decided  that  the  homestead  ex- 
emption, before  the  late  amendment  to  the  constitution,  could  not 
be  extended  to  other  personal  property  than  that  named  in  arti- 
cle II.,  section  32,  of  the  constitution  of  1868,  that,  therefore, 
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such  exemption  could  not  be  extended  to  a  married  woman  whilst 
her  husband  is  living,  she  having  a  separate  real  estate,  and  her 
husband  having  no  real  property  in  which  the  family  homestead 
could  be  claimed. 

2.  Because  the  Circuit  judge  erred  in  holding  that  a  married 
woman,  who  has  a  separate  real  estate,  her  husband  having  no 
real  estate,  cannot  claim  homestead  against  any  debt  contracted 
by  her  before  the  constitutional  amendment  of  1880. 

3.  Because  the  Circuit  judge  erred  in  not  holding  that  appel- 
lant is  entitled  to  her  homestead  exemption,  under  the  act  of 
1874  on  this  subject,  the  debt  of  respondents  being  subsequent 
to  said  act,  the  same  not  being  in  violation  of  any  of  the  provi- 
sions of  the  constitution  of  1868. 

4.  Because  the  Circuit  judge  erred  in  not  allowing  the  claim 
of  homestead  set  up  by  appellant. 

Mr.  James  F.  Izlar,  for  appellant. 
Mr.  Mortimer  Glover,  contra. 

July  22,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  The  appellant  being  entitled  to  an 
undivided  moiety  of  a  certain  tract  of  land  in  Orangeburg  coun- 
ty, instituted  proceedings  against  A.  H.  Bradham  and  others  for 
partition  of  the  same.  It  appearing  from  the  return  of  the  com- 
missioners in  partition,  a3  well  as  from  evidence  taken  by  the 
master,  that  the  land  could  not  be  divided  without  manifest  in- 
jury to  the  rights  of  the  parties,  a  sale  was  ordered,  at  which  the 
sum  of  six  hundred  and  thirty  dollars  was  realized,  and  the  object 
of  this  proceeding  was  to  subject  the  portion  of  that  sum  to  which 
Mrs.  Norton  is  entitled  to  the  payment  of  a  certain  judgment  ob- 
tained against  her  by  the  respondents  for  the  sum  of  $240.29, 
besides  costs,  on  November  11,  1881,  upon  a  debt  contracted 
August  20,  1879.  The  appellant  resisted  this  application,  upon 
the  ground  that  her  half  of  the  proceeds  of  the  sale  of  said  land 
was*  exempt  under  the  homestead  laws. 

It  appeared  in  evidence  that  Mrs.  Norton  was  a  married  wo- 
man, living  with  her  husband  on  said  tract  of  land  up  to  the  time 
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of  the  sale,  and  that  he  had  no  real  estate  in  which  a  homestead 
exemption  could  be  claimed.  The  Circuit  judge  held  that  she 
was  not  entitled  to  the  exemption,  inasmuch  as  she  was  not  the 
head  of  a  family,  and  the  constitution  secures  the  exemption  only 
to  the  head  of  a  family ;  that  the  act  of  1874  (15  Stat.,  589)  by 
which  the  legislature  undertook  to  extend  such  exemption  to  a 
woman  having  a  separate  estate  "married  to  the  head  of  a  family 
who  has  not  of  his  owu  sufficient  property  to  constitute  a  home- 
stead/* was  without  constitutional  authority,  and  therefore  null 
and  void ;  and  accordingly  he  ordered  that  the  judgment  of  re- 
spondents be  paid  out  of  the  proceeds  of  the  sale  to  which  Mrs. 
Norton  was  entitled.  From  this  judgment  Mrs.  Norton  appeals 
on  the  several  grounds  set  out  in  the  record,  which  need  not  be 
repeated  here. 

The  debt  upon  which  the  judgment  in  favor  of  respondents 
was  recovered,  having  been  contracted  prior  to  the  constitutional 
amendment  of  1880,  it  is  quite  clear  that  the  question  made  by 
this  appeal  must  be  determined  by  the  law  as  it  stood  previous 
to  the  adoption  of  that  amendment.  Q-unn  v.  Barry,  15  Wall, 
610;  Cochran  v.  Darci/,5  S.  (7.,  125.  Indeed,  this  proposition 
does  not  seem  to  be  contested  by  the  counsel  for  appellant.  The 
fundamental  inquiry,  therefore,  in  the  case  is,  whether  the  act  of 
1874,  cited  above,  is  in  violation  of  the  provisions  of  the  constitu- 
tion as  they  stood  prior  to  1880. 

There  are  two  provisions  in  the  constitution  in  reference  to  the 
homestead  exemption,  article  L,  §  20,  which  declares  that  "a  rea- 
sonable amount  of  property,  as  a  homestead,  shall  be  exempted 
from  seizure  or  sale  for  the  payment  of  any  debts  or  liabilities, 
except  for  the  payment  of  such  obligations  as  are  provided  for  in 
this  constitution;"  and  article  II.,  § 32,  which  declares  that,  "the 
family  homestead  of  the  head  of  each  family,  residing  in  this 
state,  such  homestead  consisting  of  dwelling  house,  out-buildings, 
and  lands  appurtenant,  not  to  exceed  the  value  of  one  thousand 
dollars,  and  yearly  product  thereof,  shall  be  exempt  from  attach- 
ment, levy,  or  sale  on  any  mesne  or  final  process  issued  from  any 
court.  To  secure  the  full  enjoyment  of  said  homestead  exemp- 
tion to  the  person  entitled  thereto,  or  to  the  head  of  any  family, 
the  personal  property  of  such  person,  of  the  following  character 
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*  *  *  not  to  exceed  in  value  in  the  aggregate  the  sum  of  five 
hundred  dollars,  shall  be  subject  to  like  exemption  as  said  home- 
stead, and  there  shall  be  exempt,  in  addition  thereto,  all  neces- 
sary wearing  apparel."  Then  follows  the  provision  as  to  the 
character  of  debts,  as  to  which  such  exemptions  cannot  be  claimed, 
and  the  section  concludes  in  these  words:  "It  shall  be  the  duty 
of  the  general  assembly,  at  their  first  session,  to  enforce  the  pro- 
visions of  this  section  by  suitable  legislation.' ' 

It  will  be  observed  that  these  two  provisions  are  placed  in  dif- 
ferent articles,  one  in  the  article  designated  "declaration  of 
rights/'  while  the  other  is  in  the  article  designated  "legislative 
department/'  As  might  have  been  expected,  therefore,  the  for- 
mer is  confined  to  a  simple  declaration  of  the  general  right  of 
exemption,  and  its  concluding  words  manifestly  point  to  some 
other  provision  of  the  constitution  where  the  general  right  thus 
declared  is  to  be  specifically  defined  and  qualified.  The  latter, 
however,  is  specific  in  its  terms,  and  declares  to  the  law-making 
power  what  shall  be  the  specific  character  and  qualifications  of 
the  right  which  had  been  previously  declared  in  general  terms. 
We  think,  therefore,  that  in  considering  the  question  of  the  lim- 
its of  legislative  power  upon  this  subject,  it  would  be  erroneous 
to  confine  our  attention  to  the  provisions  of  article  I.,  §  20,  but, 
on  the  contrary,  that  section  should  be  regarded  as  a  mere  gen- 
eral declaration  of  a  right  which  is  subsequently  defined  and 
limited  by  the  provisions  of  article  II.,  §  32. 

If  the  framers  of  the  constitution  had  contented  themselves  sim- 
ply with  the  insertion  of  section  20  of  article  L,  then,  clearly,  the 
legislature  would  have  had  the  power  to  enact  any  law  upon  the 
subject,  not  inconsistent  with  the  general  right  thus  guaranteed. 
They  could  have  fixed  the  amount  and  character  of  property  to 
be  exempted  and  designated  the  persons  entitled  to  claim  such 
exemption,  as  well  as  the  mode  of  proceeding  by  which  such  claim 
should  be  asserted.  But  when  the  people  in  their  sovereign 
capacity,  acting  through  a  convention,  went  on  and  by  section  32 
of  article  II.,  prescribed  what  should  be  the  nature  and  character 
of  the  homestead  and  personal  property  exempted,  describing  what 
it  should  be,  the  particular  kind  of  property,  its  amount  and 
value,  and  to  whose  benefit  it  should  enure,  all  these  matters  were 
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placed  beyond  the  domain  of  legislative  power  and  nothing  was 
left  for  the  general  assembly  to  do,  except  what  was  prescribed 
in  the  last  clause  of  the  section — pass  the  laws  necessary  and 
suitable  "to  enforce  the  provisions  of  this  section."  Hence, 
whenever  the  legislature  undertakes  to  interpolate  other  provi- 
sions than  those  prescribed  in  that  section,  instead  of  simply  con- 
fining themselves,  as  directed  by  the  organic  law,  to  the  enact- 
ment of  laws  suitable  for  carrying  into  effect  the  provisions  there 
prescribed,  they  are  invading  a  province  already  fully  occupied 
by  the  constitution,  and  transcending  the  limitation  placed  upon 
their  powers  by  that  instrument. 

Accordingly,  as  was  held  in  Duncan  v.  Harnett,  11  S.  C, 
333,  the  legislature  had  no  power  to  add  to  the  list  of  articles 
mentioned  in  the  constitution  as  exempt  from  levy  and  sale,  be- 
cause the  supreme  law  of  the  land  having  already  specifically 
designated  the  articles  that  should  be  so  exempt,  it  was  beyond 
the  competency  of  the  legislature  to  disturb  or  change  the  provi- 
sions which  the  people  in  their  sovereign  capacity  had  seen  fit  to 
make  upon  this  subject.  Hence,  if  a  proper  construction  of  the 
provisions  of  section  32  of  article  II.,  of  the  constitution,  leads 
to  the  conclusion  that  the  exemption  thereby  secured  was  intend- 
ed only  for  the  benefit  of  the  head  of  the  family,  then  the  anal- 
ogy, relied  upon  by  the  Circuit  judge,  between  this  case  and 
Duncan  v.  Harnett,  supra,  would  be  complete.  For  if  the  consti- 
tution designates  the  person  to  whose  benefit  the  exemption  shall 
enure,  then  the  legislature  would  have  no  more  power  to  extend 
such  exemption  to  a  person  other  than  the  one  so  designated,  than 
to  extend  the  exemption  so  as  to  cover  other  property  than  that 
specifically  designated  in  the  constitution. 

The  inquiry  then  is,  whether  the  constitutional  provision  con- 
fines the  exemption  provided  for  to  the  head  of  the  family.  Not- 
withstanding the  remarks  made  by  Moses,  C.  J.,  in  G-araty  v.  Du- 
lose,  5  S.  C7.,  at  page  500,  that  "statutes  exempting  property  from 
liability  to  debts  are  in  derogation  of  the  common  law,  and  not  en- 
titled to  such  a  liberal  construction  as  would  extend  them  to  those 
who  are  not  in  the  spirit  or  letter  of  the  policy  of  their  enactment," 
we  are  not  prepared  to  assent  to  the  doctrine  that  a  statute  or 
constitutional  provision  exempting  the  homestead  from  levy  and 
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sale  under  execution,  is  in  derogation  of  the  common  law ;  for 
that  remark  was  a  mere  obiter  dictum,  and  not  necessary  to  any 
point  decided  in  the  case.  Lands  were  not  liable  at  common  law 
to  levy  and  sale  for  debt,  and  have  only  been  made  so  by  statute. 
We  are,  therefore,  rather  inclined  to  regard  such  legislation  as 
remedial  in  its  character,  and  to  be  construed  according  to  the 
rules  applicable  in  the  construction  of  that  class  of  legislation. 
One  of  these  rules  is,  that  such  legislation  must  be  so  construed 
as  to  suppress  the  mischief  and  advance  the  remedy. 

Now  the  manifest  object  of  the  homestead  law  is  to  prevent  the 
mischief  which  would  ensue  from  having  a  family  "sold  out  of 
house  and  home,,,  and  the  remedy  provided  is  to  exempt  the  fam- 
ily homestead  from  liability  to  sale  for  debt.  The  object  was  to 
secure  to  the  family,  an  institution  which  lies  at  the  very  founda- 
tion of  a  state,  a  shelter — a  home.  Accordingly,  we  find  that  it 
has  been  held  in  several  cases  in  this  state  that  the  object  of  the 
protection  afforded  by  the  homestead  clause  of  the  constitution 
was  the  family,  the  head  of  the  family  standing  as  its  representa- 
tive. In  re  Kennedy •,  2  S.  (7.,  227 ;  Bradley  v.  Rodehperger, 
3  S.  C.,  227;  Moore  v.  Parker,  13  S.  C\  490.  Looking  at  the 
constitutional  provision  now  under  consideration  in  this  light,  it 
would  seem  to  be  a  matter  of  small  importance  whether  the  head 
of  the  family  or  any  other  member  of  the  family  was  the  legal 
owner  of  the  family  homestead.  That  is  the  thing  exempted, 
and  if  the  sale  of  it  would  deprive  the  family  of  its  home,  the  mis- 
chief which  it  was  designed  to  prevent  would  ensue,  whether  it 
was  sold  for  the  debt  of  the  head  of  the  family  or  for  the  debt  of 
some  other  member  of  the  family  to  whom  such  family  home- 
stead legally  belonged. 

Now  let  us  examine  the  language  of  the  section  and  see  wheth- 
er it  is  capable  of  the  construction  which  we  have  indicated.  The 
language  is — not  that  the  family  homestead  belonging  to  the  head 
of  each  family  shall  be  exempt — but  the  language  is,  "the  family 
homestead  of  the  head  of  each  family."  Does  the  word  "of"  neces- 
sarily imply  ownership  in  the  head  of  the  family,  or  may  not  the 
language  used  in  the  constitution  be  properly  employed  to  desig- 
nate a  homestead,  which  though  actually  owned  by  the  wife,  is 
yet  "the  family  homestead  of  the  head  of  the  family,"  the  hus- 
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band,  in  the  sense  that  it  is  the  place  of  his  residence,  of  his 
home,  and  that  of  his  family  ?  We  think  it  may,  and  that  it 
should  be  so  construed  in  order  to  carry  into  full  effect  the  mani- 
fest object  of  the  provision  of  the  constitution.  Again,  it  will  be 
observed  that  the  language  is — not  that  the  homestead  shall  be 
exempt  from  levy  and  sale  for  the  debts  of  the  head  of  the  fam- 
ily— but  it  is,  simply,  that  it  "shall  be  exempt  from  attachment, 
levy,  or  sale  on  any  mesne  or  final  process  issued  from  any  court." 

Still  further,  it  will  be  noticed  that  the  section  proceeds  in 
the  following  language :  "To  secure  the  full  enjoyment  of  said 
homestead  exemption  to  the  person  entitled  thereto,  or  to  the  head 
of  any  family,  the  personal  property  of  such  person"  of  a  speci- 
fied character  shall  be  likewise  exempt.  Now,  the  words  itali- 
cized by  us  in  the  language  of  the  section  just  quoted,  seem  to  us, 
necessarily,  to  imply  that  the  exemption  provided  for  is  not  to 
the  head  of  the  family  only,  otherwise  the  words,  "to  the  person 
entitled  thereto  or  to  the  head  of  any  family,"  would  be  rendered 
nugatory.  This  would  be  in  violation  of  the  rule  laid  down  in 
Cooley  on  Cons.  Lim.,  at  page  58,  "that  effect  is  to  be  given,  if 
possible,  to  the  whole  instrument,  and  to  every  section  and  clause. 
If  different  portions  seem  to  conflict,  the  courts  must  harmonize 
them,  if  practicable,  and  lean  in  favor  of  a  construction  which 
will  render  every  word  operative,  rather  than  one  which  may 
make  some  idle  and  nugatory."  In  the  next  paragraph  this  emi- 
nent author  proceeds  to  say :  "This  rule  is  especially  applicable 
to  written  constitutions,  in  which  the  people  will  be  presumed  to 
have  expressed  themselves  in  careful  and  measured  terms,  corres- 
ponding with  the  immense  importance  of  the  powers  delegated, 
leaving  as  little  as  possible  to  implication.  It  is  scarcely  con- 
ceivable that  a  case  can  arise  where  a  court  would  be  justifiable 
in  declaring  any  portion  of  a  written  constitution  nugatory  be- 
cause of  ambiguity.  One  part  may  qualify  another  so  as  to 
restrict  its  operation,  or  apply  it  otherwise  than  the  natural  con- 
struction would  require  if  it  stood  by  itself;  but  one  part  is  not 
to  be  allowed  to  defeat  another,  if  by  any  reasonable  construction 
the  two  can  be  made  to  stand  together." 

Under  this  rule  we  are  bound  to  give  such  a  construction  to 
this  constitutional  provision  as  will  give  some  force  and  effect  to 


Digitized  by 


Google 


Norton  v.  Brabham.  383 


Rep.]  April  Term,  1884. 


the  words,  "to  secure  the  full  enjoyment  of  said  homestead  ex- 
emption to  the  person  entitled  thereto,  or  to  the  head  of  any  fam- 
ily" which  cannot  be  done  by  supposing  that  the  object  was  to 
confer  this  benefit  upon  the  head  of  the  family  only,  but  which 
may  be  done  by  supposing  that  the  object  was  to  confer  this  ben- 
efit not  only  upon  the  head  of  the  family,  but  also  upon  some 
person  other  than  the  head  of  the  family.  We  think,  therefore, 
that  the  section  of  the  constitution  under  consideration  may  well 
be  construed  so  as  to  extend  the  exemption  therein  provided  to  a 
wife  living  with  a  husband  who  owns  no  property  out  of  which  a 
homestead  could  be  claimed,  upon  the  family  homestead  owned  by 
her,  which  may  well  be  designated  as  the  family  homestead  of 
the  head  of  the  family,  the  husband,  in  the  sense  that  it  is  bis 
place  of  residence  and  that  of  the  family  of  which  he  is  the  head — 
that  it  is  the  home  of  himself  and  family.  We  are  of  opinion, 
therefore,  that  the  legislature,  so  far  from  transcending  its  powers 
in  enacting  the  statute  of  1874,  above  cited,  was  simply  carrying 
out  the  mandate  x>f  the  constitution  which  required  the  enactment 
of  suitable  legislation  to  enforce  the  provisions  of  section  32  of 
article  II.,  of  the  constitution. 

The  argument  that  the  subsequent  adoption  of  the  constitution- 
al amendment  of  1880,  embodying  similar  provisions  to  those 
contained  in  the  act  of  1874,  is  an  indication  that  without  such 
amendment  the  act  would  be  unauthorized,  does  not  address  it- 
self to  our  minds  with  much  force.  As  a  matter  of  fact,  it  is  well 
known  to  those  acquainted  with  the  history  of  that  amendment, 
that  the  prime  object  of  it  was  to  extend  the  articles  of  personal 
property  to  be  exempted,  so  as  to  embrace  every  species  of  that 
class  of  property,  instead  of  being  confined  to  the  articles  speci- 
fically designated  in  section  32  of  article  II.,  of  the  constitution, 
as  well  as  to  remove  any  doubts  that  may  have  been  entertained 
as  to  whether  a  person  who  did  not  own  any  real  estate — any 
homestead  proper — could  claim  an  exemption  of  personal  pro- 
perty. It  is  not  difficult  to  conceive  of  reasons  for  incorporating 
these  provisions  in  the  constitutional  amendment,  other  than  the 
one  suggested;  but  even  if  that  reason  be  the  true  one,  it  would 
not  be  controlling  upon  this  court  when  called  upon  to  construe 
the  provisions  of  the  constitution  as  they  originally  stood. 
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Holding,  as  we  do,  that  the  act  of  1874  was  not  in  conflict 
with  any  constitutional  provision,  the  question  argued  by  appel- 
lant's counsel,  as  to  whether  a  married  woman  living  with  her 
husband  may  not  be  considered  as  the  head  of  the  family,  under 
the  circumstances  presented  by  this  case,  in  the  sense  of  these 
terms  as  used  in  the  constitution,  does  not  arise,  and  need  not, 
therefore,  be  considered. 

The  other  objections  urged  by  respondents'  counsel  in  his  argu- 
ment, to  the  allowance  of  the  exemption  claimed  by  the  appel- 
lant, cannot  be  maintained.  It  is  true  that  the  land  was  sold, 
not  under  execution,  but  under  proceedings  for  partition,  but  the 
judgment  creditor  is  manifestly  seeking  to  subject  this  property 
to  the  payment  of  his  debt  by  the  use  of  the  final  process  of  the 
court,  and  this  is  what  the  constitution  designed  to  prohibit. 

It  is  also  true  that  the  property  which  the  appellant  is  claim- 
ing to  have  exempted  is  now  in  the  form  of  money,  and  that  per- 
sonal property  of  that  class  was  not  exempt  under  the  provisions 
of  section  32  of  article  II. ,  of  the  constitution,,  as  was  held  in 
Duncan  v.  Barnett,  supra,  and  Union  Bank  v.  Northrop,  19 
S.  C,  473 ;  but  it  seems  to  us  that  it  would  be  a  perversion  of 
the  spirit  and  object  of  the  homestead  law  to  apply  the  doctrine 
of  those  decisions  to  this  case.  The  property  was  land,  and  it 
was  converted  into  money,  not  for  the  purpose  of  changing  its 
character,  but  solely  for  the  purpose  of  effecting  a  division,  and 
the  law  will,  in  this  case,  as  it  does  in  many  other  cases,  regard 
the  property,  when  so  converted,   still  as  land. 

The  objection  based  upon  the  ground  that  appellant  made  no 
claim  of  homestead  in  the  proceedings  for  partition,  is  disposed  of 
by  the  case  of  Ex  parte  Strobel,  2  S.  (7.,  309. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed. 
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PREGNALL  &  BROTHER  v.  MILLER  &  KELLY. 

1.  Where  a  vendor  retains  possession  of  personal  property  sold  to  the 
vendee  upon  the  consideration  of  a  pre-existing  debt,  in  a  contest 
between  vendee  and  a  subsequent  purchaser  the  character  of  such 
possession  is  a  question  of  fact  which  should  be  submitted  to  the  jury 
with  the  burden  on  vendee  of  proving  good  faith,  and  therefore  the 
Circuit  judge  erred  in  charging  the  jury  that  a  retention  of  posses- 
sion in  such  case  was  per  se  fraudulent,  as  a  general  rule,  and  that 
the  only  exception  was  where  possession,  is  retained  under  a  contract 
of  hiring. — Cases  reviewed, 

2.  Title  to  personal  property  changes  when  it  is  sold  on  a  credit  with 
possession  given,  or  when  sold  for  cash  and  left  with  vendor  for 
vendee's  convenience  and  under  his  control ;  therefore  it  was  error 
to  charge  that  payment  of  purchase  money  and  delivery  of  property 
were  both  necessary  to  a  change  of  title. 

Before  Witherspoon,  J.,  Charleston,  November,  1883. 

This  was  an  action  by  Samuel  J.  Pregnall  &  Brother  against 
Miller  &  Kelly.  The  opinion  states  the  case.  The  exceptions 
were  as  follows : 

1.  His  honor  erred  in  charging  that  "that  there  must  be  a 
delivery  of  the  article  in  order  to  complete  the  sale ;  there  must 
be  a  payment  on  the  one  side  and  a  delivery  on  the  other.  You 
will  determine  whether  there  was  a  delivery  or  not." 

2.  His  honor  being  requested  by  appellants  to  charge  that  "if 
the  evidence  satisfies  the  jury  that  the  company  had  already  sold 
the  engine  to  plaintiffs  and  nothing  further  remained  for  the 
company  to  do  at  the  time  of  the  alleged  sale  to  defendants,  then 
the  property  in  the  engine  had  already  vested  in  plaintiffs  at  the 
time  of  such  alleged  sale  to  defendants,  although  the  engine  had 
not  been  removed,"  erred  in  not  charging  as  requested,  and  in 
qualifying  the  charge  by  saying :  "I  so  charge  you  if  the  sale  to 
plaintiffs  was  complete  prior  to  the  sale  to  the  other  parties." 

3.  His  honor  erred  in  charging,  in  this  case,  without  explana- 
tion or  qualification,  that  "where  a  party  sells  a  piece  of  pro- 
perty and  remains  in  possession  of  it,  the  law  presumes  that  the 
sale  was  fraudulent.    That  is  a  presumption  of  law.    If  he  leaves 
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the  property  in  the  visible  possession  of  the  vendor,  the  law  pre- 
sumes  that  it   is   left   there  under  some  secret  understanding ' 
between  the  seller  and  the  buyer.     That  is  the  presumption  of 
law." 

4.  His  honor  erred  in  charging  that  "if  the  jury  find  from  the 
evidence  that  Pregnall  &  Brother  agreed  to  buy,  and  did  buy,  this 
engine  from  the  Marine  and  River  Phosphate  Company,  the  con- 
sideration being  a  preexisting  debt,  and  the  engine  was  thereafter 
left  in  the  possession  of  the  Marine  and  River  Phosphate  Com- 
pany, the  jury  are  instructed  that  such  sale  to  plaintiffs  is  null 
and  void,  and  fraudulent  in  law,  against  creditors  and  purchasers 
from  the  company,  and  the  plaintiffs  cannot  recover." 

5.  His  honor  erred  in  charging  that  "if  the  jury  find  from  the 
evidence  that  Pregnall  &  Brother  agreed  to  buy,  or  did  buy,  this 
engine  from  the  Marine  and  River  Phosphate  Company,  the  con- 
sideration being  a  preexisting  debt  due  Pregnall  &  Brother,  and 
the  engine  was  thereafter  left  in  the  possession  of  the  Marine  and 
River  Phosphate  Company,  from  whom-  thereafter  Miller  & 
Kelly  bought  such  engine  and  took  possession  thereof  without 
notice  of  plaintiffs'  claim,  then  the  jury  are  instructed  that  such 
prior  sale  to  plaintiffs  is  null  and  void,  and  the  latter  sale  to 
Miller  &  Kelly  is  good  and  valid,  and  plaintiffs  cannot  recover." 

6.  His  honor  erred  in  not  submitting  it  as  a  question  of  fact 
to  the  jury,  whether,  under  all  the  circumstances  of  the  case,  the 
sale  to  Pregnall  &  Brother  was  "null  and  void  and  fraudulent/1 
and  in  "instructing* '  the  jury  that  the  "plaintiffs  cannot  recover," 
if  they  find  from  the  evidence  that  the  consideration  of  the  sale 
to  plaintiffs  was  a  preexisting  debt,  and  the  engine  was  thereafter 
left  in  the  possession  of  the  Marine  and  River  Phosphate  Com- 
pany, and  defendants  afterwards  bought  without  notice  of  the 
prior  sale  to  plaintiffs — "that  in  such  case  such  prior  sale  to 
plaintiffs  was  null  and  void  and  fraudulent,  and  the  latter  sale 
to  Miller  &  Kelly  was  good  and  valid,  and  plaintiffs  cannot 
recover." 

7.  His  honor  erred  in  holding  the  rule  of  law  in  this  state  to 
be :  "That  where  the  two  concurrent  precedent  facts  exist,  to 
wit,  the  sale  to  pay  a  preexisting  debt,  and  the  debtor  thereafter 
remaining  in  possession,  the  law  presumes  a  corrupt  agreement 
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between  the  parties,  not  to  be  rebutted  by  evidence,  and  holds 
the  transaction  fraudulent  per  se." 

8.  His  honor  erred  in  holding  that  'the  only  exception"  to 
what  he  holds,  as  above  stated,  to  be  the  rule  of  law  in  this  state, 
is  "where  there  is  a  bona  fide  contract  for  hire  between  vendor 
and  vendee ;"  and  that  it  is  "only  evidence  of  hiring  that  is  to 
be  weighed  by  the  jury  upon  the  question  of  fraudulent  sale 
between  debtor  and  creditor." 

9.  His  honor  erred  in  holding  that  under  the  authorities  in 
this  state,  the  Circuit  judge  was  not  at  liberty  to  disturb  the 
verdict  of  the  jury,  and  order  a  new  trial,  inasmuch  as  "there 
was  no  evidence  as  to  a  contract  of  hiring  in  the  present  case." 

Messrs.  Hayne  £  Ficken,  for  appellants. 

The  sale  to  Pregnall  &  Brother  was  complete,  and  title  to  the 
engine  passed  to  them  from  the  company  prior  to  the  alleged  sale 
to  Miller  &  Kelly.  1  Benj.  Sales,  §§315,  818,  319;  2  Hill 
Ch.,  632.  The  company  did  not  have  such  possession  as  author- 
ized the  legal  presumption  of  a  corrupt  agreement,  and  attached 
to  the  transaction  a  character  and  penalty  of  fraud.  The  ques- 
tion should  have  been  submitted  to  the  jury.  1  Hill,  16 ;  1  Bail, 
668;  9  Rich,  407;  10  Rich.  Eq.,  253;  19  S.  C,  478;  2  Hill 
Ch.,  636.  In  this  case  the  proof  showed  that  the  possession 
after  sale  was  not  for  the  company's  benefit.  Rice  Ch.,  300 ; 
McMult  Eq.,  32 ;  10  Rich.,  72.  The  result  of  above  decisions 
is,  that  the  legal  conclusion  of  fraud  applies  only  where  the  pro- 
perty remains  in  the  possession  of  the  debtor  for  his  own  use, 
profit,  or  pecuniary  advantage.  See,  too,  2  T.  R.,  587;  1  Benj. 
Sales,  §  736 ;  20  How.,  460 ;  2  Strob.  Eq.,  120.  The  defend- 
ants were  not  purchasers  for  valuable  consideration,  an  antecedent 
indebtedness  being  the  consideration  of  the  purchase.  6  S:  C, 
159;  10  Paige,  180;  20  Johns.,  637;  83  Pa.  St.,  372;  5 
S.  C*  90.  The  judge  having  erred  as  to  the  evidence  he  was  at 
liberty  to  consider,  his  refusal  of  a  new  trial  was  error  of  law. 
14  AC7.,  432;  19  III,  580. 

Messrs.  Bryan  $  Bryan,  contra. 

The  judge  correctly  charged  that  in  this  case  a  sale  is  not  corn- 
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plete  without  delivery  when  it  is  for  a  preexisting  debt  and  the 
vendor  remained  in  possession.  2  Mill  Con.  R.,  126;  4  McCord, 
306;  1  mil,  24;  2  Hill  Ch.,  637;  Rice  Ch.,  800;  McMull 
Eq.,  30;  2  Rich.  Eq.,  96 ;  10  Rich.,  73.  In  the  case  of  a  sub- 
sequent hiring,  the  vendor  does  not  retain  possession  as  vendor,  but 
under  the  contract  of  hiring.  2  Kent,  520,  522;  1  Cranch,  309; 
16  Am.  Dec,  687.  Defendants  are  not  only  creditors,  but  also 
bona  fide  purchasers  for  value.  .Benj.  Sales,  785;  9  Am.  Dec., 
119;  17  Mass.,  110;  7  Am.  Dec,  34;  1  DeSaus.,  144;  3 
Strob.  Eq.,  134;  13  Rich.  Eq.,  248;  10  Rich.,  332.  Any 
other  rule  than  that  charged  by  the  Circuit  judge  would  be  a 
premium  upon  fraud,  and  a  fraud  which  would  be  incapable  of 
proof. 

July  26,  1884.  The  opinion  of  the  Court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  On  August  11,  1883,  the 
appellants  purchased  from  the  Marine  and  River  Phosphate  Com- 
pany a  steam  engine,  with  about  9,627  pounds  of  iron,  then  on  a 
certain  dredge  boat  lying  in  Ashley  River,  at  the  wharf  of  the 
said  company,  the  consideration  of  the  purchase  being  a  preexisting 
debt  upon  which  the  said  purchase  was  credited.  The  appellants 
at  once  removed  the  iron  from  the  dredge  boat,  but  left  the  engine 
thereon,  for  their  convenience  and  at  their  risk.  After  this,  i.  e., 
about  August  27,  the  respondents,  claiming  to  have  purchased  the 
plant  of  this  Marine  and  River  Phosphate  Company,  located  at 
their  works,  and  including  the  said  engine,  took  possession  of  the 
same.  This  purchase  was  made  after  August  11,  the  time  of 
appellants'  purchase,  and  was  also  made  in  payment  of  a  pre- 
existing debt  due  by  said  company  to  respondents.  Under  these 
circumstances  the  action  below  was  brought  by  appellants  against 
respondents  for  the  recovery  of  the  engine,  the  sole  issue  in  the 
case  being  ownership. 

The  Circuit  judge  laid  down  the  following  legal  propositions, 
in  substance,  for  the  government  of  the  jury.  That  to  complete  a 
sale  of  personal  property,  there  must  be  a  payment  of  the  pur- 
chase money  on  the  one  side,  and  a  delivery  of  the  article  on  the 
other.  That  in  such  sale  where  the  vendor  continues  in  possession 
after  the  sale  as  visible  owner,  the  sale  is  to  be  considered  fraudu- 
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lent  and  void  against  creditors.  That  in  such  sale,  where  the  con- 
sideration is  a  pre-existent  debt,  and  property  is  left  in  the  pos- 
session of  the  vendor,  the  sale  is  null  and  void  ;  and  in  this  case 
if  they  find  that  the  appellants  agreed  to  buy,  and  did  buy  the 
engine,  leaving  it  in  the  possession  of  the  company,  from  whom 
thereafter  the  respondents  bought,  taking  possession  without 
notice  of  plaintiffs'  claim,  then  the  jury  are  instructed  that  such 
prior  sale  to  appellants  is  null  and  void,  and  the  latter  sale  to 
respondents  is  good  and  valid,  and  the  plaintiffs  cannot  recover. 

Under  this  charge  the  jury  found  for  the  defendants.  A  new 
trial  was  moved,  but  was  refused,  the  Circuit  judge  holding  that 
a  sale  of  personal  property  in  payment  of  a  pre-existing  debt,  the 
vendor  retaining  possession  required  the  application  of  fraud  as  a 
legal  conclusion,  and  therefore  the  verdict,  being  in  accordance 
with  the  law,  could  not  be  disturbed ;  and  further,  as  there  was 
but  one  exception  to  this  rule,  to  wit,  where  the  vendor  remained 
in  possession  under  a  contract  of  hiring  (Pringle  v.  Rhame,  10 
Rich.,  75),  of  which  there  being  no  evidence  in  this  case,  the 
verdict  was  not  obnoxious  to  the  objection  that  it  should  have 
been  left  to  the  jury  as  a  matter  of  fact  to  determine  the  character 
of  the  possession,  and  especially  whether  any  benefit  or  advan- 
tage accrued  to  the  debtor,  as  the  price  of  the  preference  given 
to  the  creditor. 

The  appeal  involves  the  correctness  of  these  different  rulings 
and  holdings.  The  main  questions  to  be  considered  are,  1st. 
Whether,  as  held  by  the  Circuit  judge,  the  retention  of  posses- 
sion by  a  vendor  of  personal  property  after  a  sale  on  considera- 
tion of  a  pre-existing  debt  is  per  %e  fraudulent  as  a  general  rule  ? 
2.  If  so,  whether  the  only  exception  thereto  is,  where  the  posses- 
sion is  retained  upon  a  new  contract  of  hiring  as  in  Pringle  v. 
Rhamef 

The  leading  English  cases  upon  this  subject  are  Twyne's  Case, 
3  Co.,  80,  and  the  case  of  Edwards  v.  Harben,  2  T.  J?.,  587. 
These  cases  seemed  to  favor  the  principle  that  the  mere  fact  of 
the  vendor  retaining  possession  after  sale  will  of  itself,  in  every 
such  case,  render  such  sale  invalid.  But  this  doctrine  to  its  full 
extent  has  never  been  followed  in  all  of  the  American  courts.  In 
Massachusetts  it  is  held  that  such  retention  is  only  prima  facie 
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evidence  of  fraud,  and  may  be  explained  by  testimony ;  in  other 
words,  that  the  character  of  such  possession  is  a  question  of  fact. 
So  in  New  Hampshire,  Connecticut,  New  York,  North  Carolina, 
Georgia,  Mississippi,  Texas,  Wisconsin,  Arkansas,  Ohio,  and 
Tennessee.  See  1  Chit.  Cont.  (11th  edit.),  571,  572,  note,  and 
cases  there  cited.  In  some  of  the  other  states  a  contrary  doc- 
trine is  held.  In  our  state,  previous  to  Smith  v.  Henry,  1  Hill, 
16,  the  cases  seemed  to-hold  that  retention  of  possession  was  a  badge 
of  fraud,  not  conclusive,  but  prima,  facie ;  but  if  the  testimony 
proved  that  the  sale  was  founded  upon  a  valuable  consideration, 
the  sale  could  not  be  impeached  except  by  positive  fraud,  want  of 
bona  fides.  Terry  v.  Belcher,  1  Bail.,  568 ;  Garrett  v.  Rhame, 
9  Rich.,  407 ;  Guignard  v.  Harley,  10  Rich.  Eq.,  253. 

In  Smith  v.  Henry,  however,  a  distinction  was  drawn  between 
a  sale  where  a  present  consideration  was  advanced,  and  a  sale 
upon  a  pre-existing  debt;  the  former  being  left  under  the  prin- 
ciple suggested  above,  and  the  latter  held  fraudulent  as  a  con- 
clusive presumption  of  law,  the  retention  of  possession  being 
regarded  in  law  as  the  inducement  to  the  sale,  and  the  cause  of 
the  preference  given  to  the  particular  creditor.  In  this  case 
Chancellor  Harper  attempted  to  reconcile  the  conflict  which 
seemed  to  exist  in  the  previous  cases,  by  a  close  examination  of 
the  principle  upon  which  it  had  been  held  in  some  of  them,  and 
especially  the  English  cases,  supra,  that  retention  of  possession 
after  sale  was  per  %e  fraudulent.  He  said  that  this  was  not,  as 
some  seemed  to  suppose,  because  the  debtor  being  left  in  posses- 
sion, he  thereby  obtained  a  credit  upon  the  faith  of  property 
which  he  was  not  entitled  to,  misleading  subsequent  creditors. 
Nor  was  it  because  his  antecedent  creditors  were  lulled  into  a 
false  security.  But  it  was  because  the  debtor  had  obtained  some 
benefit  to  himself  as  the  price  of  the  preference  given,  evidenced 
by  his  retaining  possession,  and  using  it  as  his  own. 

Such  being  the  principle  of  these  decisions,  it  was  urged  that 
it  did  not  apply  necessarily  to  a  sale  where  the  consideration  was 
valuable,  and  paid  down  at  the  time,  because  there  could  be  no 
necessary  inference  in  such  case  that  the  sale  was  for  the  benefit 
of  the  debtor,  although  he  retained  possession  thereafter.  Where, 
however,  the  sale  was  in  consideration  of  a  pre-existing  debt  ex- 
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tinguished  thereby,  and  yet  the  debtor  retained  possession,  the 
inference  that  the  debtor  had  stipulated  for  some  benefit  or  ad- 
vantage to  himself  was  so  irresistible,  that  in  such  cases  such  pos- 
session was  held  per  se  evidence  of  fraud.  Hence  the  distinc- 
tion which  he  drew  in  that  case,  between  sales  upon  a  present 
consideration  advanced  at  the  time,  and  sales  in  payment  of  a 
pre-existing  debt,  holding  the  latter  invalid  upon  the  mere  fact 
of  retention  of  possession  by  the  debtor,  and  the  former  open  to 
explanation. 

Thus  stood  the  law  in  this  state  until  Jones  $  Briggs  v.  Blake 
and  wife,  2  Hill  Ch.,  636,  followed  by  Pringle  v.  Rhame,  10 
Rich.,  74,  in  which  the  court  modified  the  stringent  rule  laid 
down  in  Smith  v.  Henry,  as  to  a  sale  upon  a  pre-existing  debt, 
with  possession  retained  under  a  contract  of  hire.  Upon  exami- 
nation of  this  case,  however,  it  will  be  seen  that  this  modification 
was  not  based  simply  on  the  ground  that  possession  was  retained 
by  virtue  of  a  contract  of  hiring,  but  because  the  fact  of  hiring 
showed  that  such  retention  was  not  the  price  of  a  preference 
which  the  vendee  had  obtained  over  other  creditors,  but  was  a 
bona  fide  possession  obtained  by  the  debtor,  independent  of  the 
sale,  and  having  no  necessary  connection  therewith.  Such  being 
the  fact,  in  applying  Jones  $  Briggs  v.  Blake  and  wife,  and  Prin- 
gle v.  Rhame,  we  must  not  confine  ourselves  to  their  facts,  but 
we  must  look  to  the  principle  upon  which  they  were  decided. 
Guided  by  this  principle,  we  cannot  say  that  the  only  exception 
to  Smith  v.  Henry  is  a  case  of  hiring;  on  the  contrary,  in  every 
case  where  possession  is  retained,  if  it  is  not  retained  as  a  benefit 
to  the  debtor,  but  under  an  independent  and  subsequent  bona 
fide  contract,  it  is  open  to  explanation. 

This  seems  to  be  the  law  of  this  state,  and  now  since  Jones  £ 
Briggs  v.  Blake  and  wife,  and  Pringle  v.  Rhame,  whether  the 
consideration  be  the  payment  of  a  pre-existing  debt  or  a  present 
consideration,  the  cases  stand  on  the  same  platform,  i.  e.y  the 
character  of  the  possession  becomes  a  question  of  fact  and  must 
be  submitted  to  the  jury,  with  the  onus  upon  the  vendee.  Such 
being  our  conclusion  as  to  the  principle  applicable  to  the  question 
involved  here,  we  think  the  Circuit  judge  was  in  error  in  holding 
that  retention  of  possession  after  sale  upon  a  pre-existing  debt 
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was  conclusive  per  se  of  fraud,  as  a  general  rule,  there  being 
but  one  exception,  i.  e.,  where  the  possession  is  founded  upon  a 
contract  of  hiring.  We  think  the  character  of  the  possession  in 
this  case  should  have  been  submitted  to  the  jury  in  accordance 
with  the  views  herein  above,  the  invalidity  of  the  sale  being  de- 
pendent upon  the  fact  whether  the  retention  of  possession  of  the 
vendor  was  for  his  benefit  or  the  price  of  a  preference  given  to 
the  vendee. 

We  think,  too,  that  that  portion  of  the  charge  of  the  judge  in 
which  he  held  that  to  complete  a  sale,  both  payment  of  purchase 
money  and  delivery  of  property  were  necessary,  was  erroneous. 
Change  of  title  takes  place  when  the  bargain  is  struck,  and  may 
pass  before  payment  and  before  actual  delivery ;  where  property 
is  sold  on  a  credit  with  possession  given,  or  where  it  is  sold  for 
cash  and  yet  left  with  the  vendor  for  vendee's  convenience,  and 
subject  to  his  control,  title  changes  and  the  sale  is  complete. 

It  is  not  necessary  to  consider  the  other  questions  discussed  by 
the  counsel. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed,  and  the  case  be  remanded. 


BROWNLEE  v.  MARTIN. 


1.  The  rule  that  a  parol  agreement  is  merged  in  a  subsequent  writ- 
ten agreement  on  the  same  subject,  and  that  the  terms  of  such 
agreement  cannot,  in  the  absence  of  fraud,  mistake,  or  ambiguity, 
be  varied  or  contradicted  by  parol  testimony  of  a  previous  under- 
standing, does  not  apply  where  a  deed  absolute  on  its  face  was  exe- 
cuted merely  as  a  security  for  a  debt,  and  such  a  deed  cannot  be  con- 
verted into  an  absolute  conveyance  by  any  subsequent  written  agree- 
ment, unless  such  agreement  was  based  upon  a  sufficient  considera- 
tion and  is  shown  by  the  mortgagee  to  have  been  fairly  made,  with- 
out undue  influence  on  his  part. 

2.  But  where  there  are  no  allegations  in  the  pleadings  of  an  agreement 
different  from  that  which  was  executed  in  writing,  the  Circuit  judge 
correctly  ruled  that  the  written  paper  must  be  considered  as  con- 
taining all  the  terms  of  the  agreement  between  the  parties. 
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3.  The  correctness  of  a  charge  will  be  considered  with  reference  to  the 
case  made,  and  not  as  an  abstract  proposition. 

4.  Where  an  agreement  in  terms  declared  that  "this  paper  is  not  a 
mortgage,  but  a  contract  for  a  conditional  sale,"  and  the  defendant 
in  her  answer  designated  it  as  "a  contract  for  a  conditional  sale," 
her  exception  to  the  charge  of  the  judge,  that  "the  paper  was  a  con- 
ditional sale,"  cannot  be  sustained. 

5.  In  action  for  the  recovery  of  real  property,  the  defendant  set  up  as 
a  defence  that  plaintiff  had  agreed  to  convey  to  her  this  land,  and 
also  another  tract,  upon  payment  of  a  stated  amount,  and  had  subse- 
quently taken  such  other  tract  in  full  payment  of  the  amount  so 
stipulated.  Held,  that  this  defence  raised  an  equitable  issue,  which 
should  have  been  decided  by  the  judge  himself;  and  this  issue  hav- 
ing been  left  to  the  jury,  and  judgment  having  been  entered  upon 
theiT  verdict,  the  judgment  was  reversed  and  a  new  trial  ordered. 

Mr.  Justice  McGowan  concurred  in  the  result. 

Before  Kershaw,  J.,  Abbeville,  October,  1883. 

This  action  was  commenced  January  6,  1882.  The  opinion 
folly  states  the  case. 

Messrs.  Perrin  $  Cothran  and  E.  B.  Gary,  for  appellants. 
The  general  denial  of  the  answer  put  in  issue  every  fact  which 
went  to  make  up  the  title  claimed  by  plaintiff.     17  S.  C,  287; 

11  Id.,  521;  12  How.,  147;  11  Rich.  Eq.,  582.  This  issue 
being  made,  the  court  was  bound  to  admit  parol  testimony  as  to 
the  truth  of  the  allegation.  The  original  deed  is  shown  to  have 
been  a  mortgage,  and  therefore  it  must  always  remain  such. 
McMull.  Eq.,  1.  It  may  be  shown  by  parol  to  have  been  inten- 
ded as  a  mortgage,  and  its  character  as  such  cannot  be  changed, 
except  by  sale  of  the  equity  of  redemption  bona  fide  and  for  val- 
uable consideration.  The  subsequent  agreement  for  a  conditional 
sale  is  therefore  void.     3  Rich.  Eq.,  153;  11  Rich.  Eq.,  582; 

12  How.,  147;  3  J  J.  Marsh.,  355;  2  Cow.,  324;  7  Johns. 
Oh.,  40. 

Mr.  W.  H.  Parker,  contra. 

The  contract  between  the  parties  here  was  not  a  mortgage,  but  a 
conditional  sale.  Jones  MorL,  §§  258,  261-263,  272;  Herm. 
Mort.,  §  155;  18  OaL,  118;  80  III.,  190;  9  <?«.,  151;  45  Id., 
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628;  bMylne  £  C,  304;  2  Edw.  Ch.,  144.  The  essentials  of  a 
mortgage  are  wanting.  There  was  no  loan.  Jones  Mort.,  §§ 
264-269,  275,  325;  19  Wend.,  520;  Herm.  Mart.,  148,  150, 
155,  169.  Here,  there  was  neither  right  to  foreclose,  nor  right 
to  redeem.  Herm.  Mort.s  §  149;  7  Cr.,  218;  Jones  Mort.,  § 
259.  No  personal  obligation  by  Mrs.  Martin  to  repay  the  money. 
Hill  Real  Prop.,  555;  Jones  Mort.,  331,  332;  19  S.  C,  126. 
Mrs.  Martin  was  not  the  grantor.  In  a  mortgage,  the  defeasance 
must  be  in  favor  of  the  grantor.  Jones  Mort.,  §§  241,  268;  14 
Pick.,  479;  Herm.  MorL,  §  158;  2  Edw.  Ch.,  138.  But  if  the 
deed  was  a  mortgage,  its  character  has  been  changed  by  the  sub- 
sequent agreement  under  seal.  Jones  Mort.,  §  340.  Parol  evi- 
dence cannot  be  received  to  vary,  contradict,  or  modify  a  written 
instrument.  1  Grreenl.  Evid.,  §  248;  1  DeSaus.,  340;  1  Mo- 
Cord  Ch.,  505;  1  Etch.  Eq.,  91;  3  Id.,  153;  6  S.  C,  353;  18 
Id,  289;  19  Id.,  121;  Ibid,  607  ;  3  Mete.,  548.  Besides,  the 
evidence  offered  does  not  support  any  of  the  allegations  of  the 
answer.  Code,  §  171.  An  equitable  defence  cannot  be  made 
under  a  general  denial.  4  S.  C,  49  ;  Jones  Mort.,  §  277.  But 
the  instrument  was  properly  construed  by  the  court,  and  not 
referred  to  the  jury.  3  S.  C,  251;  19  Id.,  124.  This  was  an 
action  at  law,  and  its  character  could  not  be  changed  by  defend- 
ants' equitable  defence  if  pleaded.  18  S.  C,  232.  The  judge 
passed  upon  all  the  facts  which  would  raise  an  equitable  defence. 

September  9, 1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  This  is  an  action  to  recover  the  pos- 
session of  a  certain  tract  of  land  in  Abbeville  county,  known  as 
the  "River  Place."  The  complaint  simply  alleges,  in  general 
terms,  that  the  plaintiff  has  title,  without  setting  out  the  sources 
of  his  title. 

The  anwser  sets  up  three  defences.  1.  A  general  denial  of 
plaintiff's  title.  2.  That  at  a  sale  of  the  real  estate  of  one  Cun- 
ningham, deceased,  made  by  his  executor,  under  an  order  of  the 
court,  on  December  3,  1877,  the  defendant,  Josephine,  bid  off  the 
"Home  place"  and  the  "River  place"  (the  latter  being  the  tract  in 
controversy)  at  the  sum  of  $1,609.75 ;  that  the  said  Josephine 
"was  the  principal  devisee  of  the  said  J.  J.  Cunningham,  and 
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thereby  purchased  the  property  at  a  much  less  sum  than  the 
plaintiff,  or  any  one  else,  could  have  done ;  and  that  knowing 
this  fact,  and  seeing  that  the  said  Josephine  A.  Martin  could  not 
comply  with  her  bid,  the  plaintiff  proposed  to  the  said  defendant 
to  have  her  bid  transferred  to  him  upon  certain  conditions  which 
were  agreed  upon,  and  the  bid  was  so  transferred,  as  by  refer- 
ence to  the  said  agreement  or  contract  for  conditional  sale,  a  copy 
of  which  is  hereto  appended  and  made  a  part  of  this  answer,  will 
more  fully  appear."  That  "by  the  terms  of  the  said  contract  for 
conditional  sale,  plaintiff  agreed  to  make  good  and  sufficient  title 
to  the  said  premises  unto  the  said  J.  A.  Martin,  if  she,  her  heirs, 
&c.,  paid  the  plaintiff  on  or  before  December  3,  1879,  the 
amount  of  the  said  bid,  with  interest.  The  plaintiff  in  the  mean 
time  received  titles  from  the  executor  upon  defendant  Josephine 
A.  Martin's  bid.  That  in  pursuance  of  said  agreement  in  1878 
the  said  defendant,  J.  A.  Martin,  paid  the  interest  on  one-half  of 
the  said  bid,  to  wit,  $56,  and  also  $15,  the  costs  of  the  papers, 
title,  deed,  &c,  from  the  executor  to  the  plaintiff." 

The  third  defence  is  stated  in  the  answer  as  follows :  "That 
on  December  1,  1879,  before  the  payment  of  the  said  amount 
was  due,  the  plaintiff  having  found  a  purchaser  for  the  Home 
place,  upon  which  the  defendants  were  then  living,  came  to  the 
defendant,  J.  A.  Martin,  and  proposed  to  her  that  if  she  and  her 
husband  would  move  from  the  Home  place  to  the  River  place, 
that  he,  the  plaintiff,  would  take  the  Home  place  for  the  debt  and 
give  them  good  and  sufficient  title  to  the  River  place,  which  they 
did.  That  the  plaintiff  then  sold  the  Home  place  for  $2,000,  an 
advance  of  $400  on  what  the  bid  was  for  both  places.  That  the 
said  defendant  then  had  an  opportunity  of  borrowing  the  money 
and  paying  off  the  whole  amount,  but  plaintiff  said  to  take  the 
River  place  and  be  sure  of  a  home,  and  so  defendant  and  her  hus- 
band, relying  on  plaintiff's  agreement,  moved  to  the  River  place 
on  January  6  following,  and  have  been  there  ever  since.  That 
the  said  defendant,  J.  A.  Martin,  has  made  valuable  improve- 
ments on  the  place  and  cultivated  and  used  the  same  as  if  her 
own  property.  That  the  said  plaintiff  has  promised  repeatedly 
to  give  the  defendant,  J.  A.  Martin,  title  to  the  said  place,  but 
has  never  done  so." 
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The  written  agreement  above  referred  to  bears  date  January 
28,  1878,  and  after  reciting  the  fact  that  the  two  tracts  of  land 
above  mentioned  had  been  bid  off  at  the  sale  by  the  defendant, 
Josephine,  at  the  sum  above  mentioned,  and  that  "the  said  Jose- 
phine Martin  not  being  at  the  time  ready  to  comply  with  the 
terms  of  the  sale  of  the  said  land,  transferred  and  assigned  her 
bid  or  purchase  to  John  E.  Brownlee,  of  said  state  and  county, 
to  whom  the  said  James  S.  Cothran  (who  was  the  executor  of 
Cunningham)  has  made  a  conveyance  of  the  same,  dated  the  third 
day  of  December,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy-seven,"  contains  the  following  covenants: 
"That  if  the  said  Josephine  Martin,  her  heirs,  executors,  or 
administrators,  shall  well  and  truly  pay  to  the  said  John  E. 
Brownlee,  his  executors  or  administrators,  the  said  sum  of  six- 
teen hundred  and  nine  dollars  and  seventy-five  cents,  with  lawful 
interest  from  the  date  of  the  deed  aforesaid,  on  or  before  the 
third  day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-nine  (A.  D.  1879)  in  full,  then,  and 
in  such  case,  the  said  John  E.  Brownlee  covenants  to  and  with 
the  said  Josephine  Martin,  that  he  or  his  heirs  at  law  or  devisees, 
will  convey  the  land  aforesaid  in  fee  simple,  and  according  to  the 
same  title  and  interest  as  he  has  received  from  James  S.  Coth- 
ran, to  the  said  Josephine  Martin,  her  heirs  and  assigns  forever." 
Then  follows  a  covenant  on  the  part  of  Josephine  Martin,  that 
she  and  her  husband  will  not  commit  waste  upon  the  said  land, 
after  which  is  a  covenant  in  the  following  language :  "It  is  fur- 
ther distinctly  understood,  and  this  is  the  agreement,  that  this 
paper  is  not  a  mortgage,  but  a  contract  for  a  conditional  sale,  and 
that  if  the  said  Josephine  Martin  shall  not  pay  the  sum  of 
money  aforesaid,  according  to  the  agreement  aforesaid,  the  said 
John  E.  Brownlee,  his  heirs  and  assigns,  shall  have  and  take  pos- 
session of  the  tracts  of  land  aforesaid  on  the  day  or  thereafter  on 
default  of  payment  shall  be  made,  as  aforesaid,  as  his  own  abso- 
lute property  in  fee  simple  forever,  under  the  deed  made  to  him 
by  James  S.  Cothran  aforesaid." 

The  cause  came  on  to  be  heard  before  Judge  Kershaw  and  a 
jury,  when  the  deed  from  Cothran,  as  executor,  to  the  plaintiff 
was  offered  in  evidence,  as  well  as  the  contract  above  set  forth. 
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No  other  testimony  offered  at  the  trial  is  set  out  in  the  "Case," 
but  .the  judge's  charge  to  the  jury,  which  seems  to  be  set  out  in 
full,  contains  a  statement  of  the  testimony  adduced  at  the  trial. 
From  this  statement  it  appears  that  the  deed  from  Cothran  to 
plaintiff,  though  dated  December  3,  1877,  was  not  actually 
executed  until  the  24th  day  of  that  month  ;  that  Mrs.  Martin, 
who  was  residing  at  the  Home  place  when  the  written  contract 
above  referred  to  was  executed,  continued  in  possession  of  both 
of  the  tracts  of  land  until  early  in  January,  1880,  when  she 
removed  to  the  River  place,  and  that  when  she  moved  out  one 
Holland,  to  whom  the  plaintiff  had  sold  the  Home  place  for 
$2,000  between  December  3  and  the  time  when  Mrs.  Martin 
moved  out,  took  possession. 

The  judge  states  that  the  plaintiff  offered  testimony  tending  to 
show  that  he  took  the  bid  of  Mrs.  Martin  off  her  hands  at  her 
request,  and  without  any  condition  or  qualification  whatever ; 
that  the  subsequent  written  agreement  of  January  28,  1878,  was 
made  at  the  request  of  the  defendant,  and  as  a  favor  to  her ;  that 
after  the  expiration  of  the  time  limited  by  the  agreement  for  the 
payment  of  the  money,  she  gave  up  the  purchase,  and  that  he, 
from  kindness  merely,  allowed  her  to  remove  to  the  River  place, 
consenting  that  she  should  remain  there  two  years  free  of  rent ; 
and  he  instructed  the  jury  that  if  they  believe  this  testimony 
their  verdict  should  be  for  the  plaintiff. 

The  defendant,  on  the  other  hand,  offered  parol  testimony 
tending  to  show  that  the  agreement  between  her  and  the  plaintiff 
was  that  he  was  to  advance  the  money  to  pay  for  the  land  and 
take  the  title  as  security  for  such  advance,  and  that  he  was  to  re- 
convey  to  her,  upon  payment  of  the  purchase  money,  the  written 
agreement  above  referred  to  being  executed  merely  for  the  pur- 
pose of  securing  to  her  the  right  to  a  reconveyance  when  the  pur- 
chase money  was  refunded  to  him,  and  giving  to  her  two  years 
within  which  to  make  such  payment.  This  testimony  was  re- 
ceived subject  to  objection,  and  the  judge  ruled  that  it  was  incom- 
petent because  it  tended  to  change  the  character  of  the  written 
agreement,  in  which  there  was  no  ambiguity  and  nothing  which 
seemed  to  require  explanation;  saying  to  the  jury  that,  "what- 
ever may  have  been  the  terms  of  the  negotiations  which  preceded 
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this  instrument,  the  parties  thereto  being  competent  to  contract, 
not  deceived  by  any  fraudulent  artifice  or  concealment,  nor  mis- 
led by  any  mistake,  have  themselves  put  in  writing,  under  seal, 
with  great  solemnity,  what  they  understood  the  contract  to  be* 
That  instrument  must  be  considered  as  containing  the  whole  con- 
tract, and  cannot  be  varied  or  contradicted  by  any  verbal  agree- 
ment  upon  the  same  subject  which  preceded  it." 

He  therefore  instructed  the  jury  that  the  written  agreement, 
taken  in  connection  with  the  previous  conveyance  to  the  plaintiff, 
makes  out  an  absolute  title  in  the  plaintiff,  duly  qualified  by  the 
terms  of  that  paper ;  that  such  agreement  was  not  a  mortgage, 
but  a  conditional  sale ;  that  time  was  of  the  essence  of  the  con- 
tract, and  if  Mrs.  Martin  failed  to  pay  or  tender  the  money  at 
the  day  appointed,  December  3, 1879,  the  title  to  the  land  became 
absolutely  vested  in  the  plaintiff,  without  qualification,  unless 
before  that  time  some  new  relations  were  established  between  the 
parties  by  a  valid  contract.  The  judge  then  brought  to  the  atten- 
tion of  the  jury  the  fact  that  the  defendant  claimed  that  there 
was  such  an  additional  contract,  alleged  by  the  defendant  in  her 
answer,  stated  above  as  the  third  defence,  and  he  instructed  the 
jury  that  if  such  allegations  were  established,  and  such  additional 
contract  was  made  before  December  3,  1879,  then  the  plaintiff 
could  not  recover ;  but  if  no  such  additional  contract  was  made, 
or  if  made  after  December  3,  1879,  when  the  defendant  had  no 
rights  under  the  contract  for  a  conditional  sale,  which  could  form 
the  basis  of  a  valid  verbal  agreement,  then  the  verdict  must  be 
for  the  plaintiff. 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  judgment 
being  entered  upon  the  verdict,  the  defendants  appeal  upon  the 
following  grounds:  "1.  Because,  it  is  respectfully  submitted,  his 
hpnor  erred  in  charging  the  jury  that  the  agreement,  executed 
January  28,  1878,  taken  in  connection  with  the  previous  convey- 
ance, must  be  considered  as  containing  the  whole  contract,  and 
cannot  be  varied  or  contradicted  by  any  verbal  agreement,  upon 
the  same  subject,  which  preceded  it.  2.  Because,  it  is  respect- 
fully submitted,  his  honor  erred  in  refusing  to  hold  that  it  was 
competent  to  show  that  the  deed  of  December  3,  1877,  executed 
on  24th,  absolute  on  its  face,  was  in  fact  a  security  for  a  loan. 
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and  tbence  a  mortgage,  and  if  so  shown,  that  no  subsequent 
agreement,  verbal  or  written,  not  supported  by  valuable  consid- 
eration, is  competent  to  even  change  its  character.  3.  That  his 
honor  erred  in  holding  that  the  agreement  of  January  28,  1878, 
was  a  conditional  sale.  4.  Because  the  defence  set  up  in  the 
answer  of  defendant  was  equitable  in  its  nature,  and  the  judg- 
ment cannot  be  entered  upon  the  verdict  of  the  jury." 

We  do  not  think  that  the  Circuit  judge  charged  exactly  what 
is  imputed  to  him  in  the  first  ground  of  appeal.  He  did  not 
charge  that  the  written  agreement  of  January  28,  1878,  taken 
in  connection  with  the  previous  conveyance,  constituted  the  whole 
contract  between  the  parties,  but  his  charge  was  that  the  writ- 
ten agreement  constituted  the  whole  contract  between  the  parties, 
and  that  such  agreement,  taken  in  connection  with  the  previous 
conveyance,  "makes  out  an  absolute  title  in  the  plaintiff  to  the 
land  in  dispute  at  the  date  of  the  agreement,  duly  qualified  by 
the  terms  of  that  paper."  So  that,  strictly  speaking,  the  point 
raised  by  this  ground  of  appeal  is  not  properly  before  us.  But 
waiving  this,  we  will  consider  whether  there  was  any  error  in  the 
charge,  as  we  understand  it,  in  connection  with  the  second  ground 
of  appeal. 

It  is  true,  as  contended  for  by  the  respondent,  that  it  does  not 
appear  that  there  was  any  request  by  appellant  to  charge  the 
proposition  of  law  as  contended  for  by  appellant  in  the  second 
ground  of  appeal,  but  this  ground  may  well  be  regarded  as  really 
an  exception  to  the  ruling  of  the  Circuit  judge  as  to  the  compe- 
tency of  the  parol  testimony  adduced  by  the  appellant  for  the 
purpose  of  showing  the  understanding  between  the  parties  at  the 
time  the  bid  was  transferred  to  plaintiff  and  the  title  made  to 
him.  The  judge  held  such  parol  testimony  incompetent,  because 
the  parties  having  subsequently  entered  into  a  written  agreement 
upon  the  same  subject,  all  their  previous  negotiations  and  under- 
standings must  be  regarded  as  merged  in  such  written  agreement, 
and  that,  in  the  absence  of  fraud  or  mistake,  or  ambiguity  in  the 
terms  of  such  written  agreement,  it  must  be  regarded  as  contain- 
ing the  whole  contract  between  the  parties,  and  that  its  terms 
eannot  be  varied  or  contradicted  by  any  parol  testimony  as  to 
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any  understanding  between  the  parties  which  preceded  the  exe- 
cution of  such  agreement. 

While  this  is,  no  doubt,  true  as  a  general  proposition,  and  well 
sustained  by  the  authorities  cited  in  respondent's  argument,  yet 
we  do  not  think  it  true  in  a  case  like  the  one  under  consideration. 
The  law  looks  with  jealousy  and  suspicion  upon  all  dealings 
between  the  mortgagee  and  the  paortgagor,  from  the  supposed 
influence  which  the  former  has  over  the  latter.  If  therefore  a 
deed,  absolute  on  its  face,  is  shown  (as  it  may  be  shown  by  parol 
evidence)  to  have  been  executed  merely  as  a  security  for  a  debt, 
and  not  intended  as  an  absolute  transfer  of  title,  the  terms  of 
such  agreement  or  understanding  entered  into  at  the  time  of  the 
execution  of  the  deed  are  not  merged  in  any  subsequent  written 
agreement  entered  into  by  the  parties.  If  it  is  once  shown  that 
the  deed,  though  absolute  on  its  face,  was,  at  the  time  it  was  exe- 
cuted, only  intended  as  a  security  for  a  debt,  it  will  operate  only 
as  a  mortgage,  and  it  cannot  be  converted  by  any  subsequent 
written  agreement  into  an  absolute  conveyance,  unless  such  sub- 
sequent agreement  is  based  upon  a  sufficient  consideration,  and  is 
shown  to  have  been  fairly  made,  without  undue  influence  by  the 
creditor ;  and  the  burden  of  showing  this  is  upon  the  mortgagee. 
In  other  words,  it  must  amount  to  a  sale  of  the  equity  of  re- 
demption, fairly  made,  upon  sufficient  consideration.  These 
views  are  fully  supported  by  authority.  Russell  v.  Southard, 
12  How.,  139,  recognized  in  Lee  v.  Lee,  11  Rich.  Eq.,  582,  and 
followed  by  Babcock  v.  Wyman,  19  How.,  289 ;  Villa  v.  Rodri- 
guez, 12  Wall,  323;  Morgan  v.  Shinn,  15  Wall,  105;  Peugh 
v.  Davis,  96  V.  S.,  332;  Brick  v.  Brick,  98   U.  S.f  514. 

But  in  considering  the  correctness  of  a  ruling  or  charge  of  the 
Circuit  judge,  we  must  look  at  it,  not  as  an  abstract  proposition, 
but  with  reference  to  the  case  as  made  by  the  pleadings  and  evi- 
dence. In  this  case  the  defendant,  by  her  answer,  did  not  set 
up  any  agreement  or  understanding  entered  into  between  herself 
and  the  plaintiff,  at  the  time  her  bid  was  transferred  to  him, 
different  from  that  contained  in  the  written  agreement  of  January 
28,  1878,  but,  on  the  contrary,  she  expressly  refers  to  and  relies 
upon  such  agreement  as  containing  the  terms  and  conditions  upon 
which  her  bid  was  transferred,  and  to  that,  therefore,  she  must 
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be  confined.  There  was  no  room  for  parol  evidence  of  any  other 
agreement,  for  none  such  was  set  up  in  defendant's  answer,  but, 
on  the  contrary,  her  second  defence  is  based  solely  upon  the 
written  agreement  of  January  28,  1878.  While,  therefore,  we 
do  not  agree  with  the  Circuit  judge  in  the  reason  given  by  him 
for  ruling  the  parol  testimony  as  to  a  previous  understanding 
between  the  plaintiff  and  the*  defendant  incompetent,  we  think 
his  ruling  was  correct,  for  the  reason  which  we  have  indicated. 
It  follows  necessarily  from  this  that  there  was  no  error  in  the 
charge  that  the  written  agreement  of  January  28,  1878,  must  be 
considered  as  containing  all  the  terms  of  the  agreement  between 
the  parties. 

The  next  inquiry  is  that  raised  by  the  third  ground  of  appeal, 
to  wit:  whether  there  was  any  error  in  charging  the  jury  that 
the  agreement  of  January  28,  1878,  was  a  conditional  sale.  We 
do  not  see  how  there  can  be  any  question  upon  this  point.  The 
parties  have  expressly  said  in  the  agreement  itself:  uthis  paper 
is  not  a  mortgage  but  a  contract  for  a  conditional  sale,"  and  the 
defendant  herself  in  her  answer  has  twice  designated  the  paper 
as  a  contract  for  a  conditional  sale,  and  this  ought  to  be  conclusive. 

The  questions  whether  there  was  any  error  in  that  part  of  the 
charge  where  the  jury  were  instructed  "that  time  was  of  the 
essence  of  that  contract,  and  if  defendant,  Mrs.  Martin,  failed  to 
pay  the  price  stipulated,  or  at  least  to  tender  the  same,  on  or 
before  the  day  fixed  for  the  payment  (December  3,  1879),  the 
land  became  vested  in  plaintiff  absolutely,  without  qualification, 
unless  before  that  time  some  new  relations  between  the  parties 
were  established  in  relation  to  the  land  by  a  valid  contract;"  and 
whether  there  was  not  a  practical  and  substantial  compliance  with 
the  terms  of  the  contract,  by  the  sale  of  the  Home  place  to  Hol- 
land, and  the  consequent  arrangement  for  defendant  to  remove 
from  that  place  to  the  River  place,  have  not  been  raised  by  any 
exception,  and  are  not  before  us  for  consideration.  We  are  not, 
therefore,  to  be  regarded  as  intimating  any  opinion,  either  one 
way  or  the  other,  as  to  these  points. 

The  only  remaining  question  is  that  presented  by  the  fourth 
ground  of  appeal.  We  think  that  it  has  been  settled  by  a  series 
of  decisions  in  this  state,  that  while  a  judge  may  submit  issues  of 
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fact  arising  in  a  case  in  chancery  to  the  jury,  yet  this  is  only  for 
the  purpose  of  enlightening  the  conscience  of  the  judge,  and  the 
verdict  of  the  jury  in  such  a  case  is  not  final  or  controlling,  and 
does  not  warrant  the  entry  of  judgment  thereon.  The  parties 
are  entitled  to  the  opinion  of  the  court  itself,  both  upon  the  issues 
of  fact  and  law,  and  the  judgment  to  be  rendered  in  such  a  case 
must  be  the  result  of  the  conclusions  of  the  judge  as  well  on  the 
facts  as  on  the  law.  It  is  error,  therefore,  to  enter  judgment 
upon  the  verdict.  Flinn  v.  Brown,  6  S.  C,  209 ;  Gadsden  v. 
Whaley,  9  Id.,  147;  Sloan  v.  Westfield,  11  Id.,  445;  C.  C.  # 
A.  R.  JR.  Co.  v.  Earle,  12  Id.,  53.  The  same  rule  applies  even 
when  the  action  is  commenced  for  the  enforcement  of  a  mere 
legal  right,  but  in  which  defences  are  interposed  raising  equitable 
issues,  so  far  as  the  trial  and  determination  of  such  issues  are 
concerned.     Adickes  v.  Lowry,  12  S.  C,  97. 

The  case  now  under  consideration  belongs  to  the  latter  class. 
Like  Adickes  v.  Lowry,  it  was  an  action  to  recover  possession  of 
real  estate,  in  which  the  plaintiff  sought  to  enforce  a  mere  legal 
right ;  but  the  defences  interposed  were  both  legal  and  equitable 
in  their  character.  The  first  defence  presented  merely  legal 
issues  and  was  therefore  properly  triable  by  a  jury.  But  the 
other  two  defences  were  plainly  equitable  in  their  character.  So 
far  as  the  second  defence  was  concerned,  the  Circuit  judge  prac- 
tically determined  that  by  his  instructions  to  the  jury;  but  the 
third  defence  seems  to  have  been  left  wholly  to  the  jury,  and 
their  verdict  was  accepted  as  final  and  conclusive,  for  it  does  not 
appear  that  the  judge  ever  passed  upon  the  question  of  fact  raised 
by  this  defence,  or  rendered  any  judgment  or  opinion  of  his  own 
thereon,  but,  on  the  contrary,  simply  left  it  to  the  jury,  and  the 
judgment  was  entered  upon  their  verdict.  Upon  this  ground, 
therefore,  the  case  must  go  back. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed,  and  that  the  case  be  remanded  to  that  court 
for  a  new  trial. 

Mr.  Chief  Justice  Simpson  concurred. 

Mr.  Justice  McGowan.  I  concur  in  the  result.  The  jury 
found  every  issue  of  fact  for  the  plaintiff.     But  as  the  defence 
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involved  in  the  alleged  verbal  agreement  when  Mrs.  Martin  re- 
moved to  the  River  place,  was  equitable  in  its  nature,  it  seems 
that,  according  to  the  case  of  Adicke$  v.  Lowry,  the  Circuit 
judge,  in  the  exercise  of  his  chancery  powers,  should  have  him- 
self determined  it,  and  not  submitted  it  to  the  jury.  The  record 
discloses  no  objection  at  the  trial  to  that  issue  going  to  the  jury 
along  with  the  other  questions  of  fact;  but  possibly  the  judge, 
even  against  the  consent  of  the  parties,  should  have  decided  it 
himself,  and  not  having  done  so,  the  case  must  go  back  upon  that 
point  alone. 

Judgment  reversed. 


HUGUENIN  v.  COORTENAY. 


1.  A  finding  of  fact  by  the  Circuit  judge  in  an  action  for  specific  per- 
formance sustained,  such  finding  not  being  shown  to  have  been  with- 
out evidence  to  support  it,  or  manifestly  against  the  weight  of  the 
evidence. 

2.  After  contract  for  the  sale  of  a  leasehold  interest  in  land  to  com- 
mence infuturo,  but  before  the  purchaser  had  right  of  entry,  or  was 
entitled  to  the  possession  and  use  of  the  property,  a  considerable . 
part  of  the  land  was  washed  away  by  an  ocean  storm.  Held,  that 
the  loss  must  fall  on  the  vendor,  who  was  still  the  owner,  and  that 
he  was  not  entitled  to  a  specific  performance  of  the  contract. 

3.  Where  one  agreed  in  July  to  sell  his  leasehold  interest  in  land  at  a 
stated  price  in  cash  "possession  to  be  given  November  1,  provided  I 
can  obtain  the  consent  of  the  present  lessee,"  the  agreement  was 
not  an  absolute  contract  of  sale,  but  an  executory  agreement  to  be 
completed  on  November  1. 

Before  Wallace,  J.,  Charleston,  July,  1883. 

This  was  an  action  by  Cornelius  J.  Huguenin  against  Wm.  A. 
Courten'ay,  commenced  in  1882. 

The  Circuit  decree  was  as  follows : 

This  action  was  brought  to  compel  the  specific  performance  of 
the  following  contract :  "I  hereby  agree  to  sell  you  lot  on  front 
beach  of  Sullivan's  Island,  known  as  Lot  No.  16,  on  a  rough 
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plat  of  Moultrieville,  for  the  consideration  of  $800,  cash  ;  pos- 
session to  be  given  November  1,  1881;  provided  I  can  obtain 
the  consent  of  the  present  lessee."  This  contract  was  made 
between  the  parties  to  this  action  in  July,  1881.  The  defendant, 
the  purchaser,  refuses  to  perform  because,  as  he  alleges,  he  de- 
sired to  build  a  dwelling-house  on  the  lot,  and  that  its  suitability 
for  this  purpose  was  destroyed  by  the  destruction  of  a  large  pro- 
portion of  the  lot  by  the  great  storm  of  August,  1881. 

The  controversy  between  the  parties  involves,  first,  a  question 
of  fact :  to  what,  if  any,  extent  had  the  premises  been  injured 
by  the  storm  ?  It  will  be  observed  that  the  terms  of  the  contract 
refer  to  "a  rough  plat  of  Moultrieville,,  for  the  description  and 
location  of  lot  No.  16.  There  was  no  direct  proof  of  the  dimen- 
sions of  lot  16  as  laid  down  on  this  plat.  The  statute  {Gen. 
Stat.,  p.  30,  §  71)  provides  that  the  lots  on  Sullivan's  Island 
shall  be  of  the  dimensions  of  one-half  acre.  It  may  be,  there- 
fore, safe  to  infer  that  this  lot  was  laid  down  according  to  the 
statutory  provision,  and  was  a  half  acre  lot — that  is,  a  lot  of  that 
size  above  high  water  mark.  For  it  is  impossible  to  conceive 
that  in  providing  that  the  lots  on  Sullivan's  Island  shall  consist 
of  half  an  acre,  the  legislature  contemplated  that  those  lots  on 
the  front  beach  should  include  as  part  of  their  dimensions  land 
covered  twice  daily  with  the  waters  of  the  sea. 

The  contract  then  relates  to  a  lot  of  the  dimensions  of  half  an 
acre.  There  can  be  no  doubt  from  the  testimony  that  on  the  1st 
of  November,  1881 — the  time  when,  according  to  the  contract, 
the  delivery  was  to  be  made — lot  No.  16  was  of  much  smaller 
dimensions  than  that.  Nor  is  there  any  doubt  that  this  reduc- 
tion in  size  had  been  effected  by  the  washing  away  of  sand  and 
the  consequent  lowering  of  the  level  of  the  surface  and  the  cover- 
ing of  the  lot  by  the  waters  of  the  sea.  And  that  all  this  was 
the  result  mainly  of  the  action  of  the  winds  and  waves  during 
the  great  storm  of  August  of  that  year. 

As  to  the  extent  of  the  reduction,  there  is  some  conflict  in  the 
testimony,  but  I  think  it  may  be  fairly  gathered  from  a  compari- 
son of  the  statements  of  the  witnesses  that  half,  or  nearly  half, 
of  the  lot  was  under  the  sea.  While  the  part  of  the  lot  remain- 
ing above  high  water  would  probably  furnish  space  enough  upon 
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which  a  dwelling-house  and  out-buildings  might  be  built,  yet  the 
weight  of  the  testimony  is  to  the  effect  that,  by  its  reduction  in 
8ixe,  the  value  of  the  lot  as  a  building  site  has  been  materially 
impaired,  and  rendered  unsuitable  for  the  purposes  of  the  defen- 
dant. It  has  been  made  impossible  for  him  to  conform  to  the 
requirements  of  the  statute  as  to  the  size  of  lots  upon  which 
dwelling-houses  may  be  erected.  Gen.  Stat.,  supra.  It  must 
be  borne  in  mind  that  that  part  of  the  lot  which  is  covered  by 
the  sea  is,  for  that  reason,  regarded  by  the  law  as  destroyed  as 
property.  uThe  sea  makes  all  that  it  covers  common,"  hence  in 
this  case  there  is  an  actual  destruction,  not  physical — for  the  land 
remains  under  the  sea — but  ulegal  and  beneficial."  Rol.  Abr.y 
236;  Coogan  v.  Parker,  2  S.  G,  268. 

Notwithstanding  the  substantial  impairment  of  the  value  and 
fitness  of  the  lot,  to  the  extent  above  described,  as  a  building 
site,  is  the  defendant  still  bound  to  perform  his  contract  ?  The 
answer  to  this  question  depends  upon  the  nature  of  the  plaintiff's 
tenure  at  the  time  of  the  sale.  If  at  that  time  the  plaintiff  had 
held  a  freehold  estate  in  the  land,  the  contract  would  have  ope- 
rated to  transfer  to  the  defendant  an  equitable  title  to  the  fee. 
In  the  case  of  Landrum  v.  Hatcher,  11  Rich.,  54,  it  was  held 
that  land  bid  off  at  sheriff's  sale,  after  the  purchaser  had  made 
his  will,  goes  not  to  the  devisee  or  legatee,  but  to  the  heir  at  law, 
to  whom  the  sheriff's  deed  should  be  made.  The  decision  is 
rested  on  the  ground  on  which  Lord  Eldon  rested  his  decision  in 
Paine  v.  Meller,  6  Ve%.,  349,  to  wit :  "That  when  a  contract  is 
made  for  the  sale  of  land,  the  vendor  is  in  equity  immediately 
deemed  a  trustee  for  the  vendee  of  the  real  estate,  and  the  vendee 
is  deemed  the  trustee  for  the  vendor  of  the  purchase  money. 
Under  such  circumstances,  the  vendee  is  treated  as  the  owner  of 
the  land,  and  it  is  devisable  and  descendible  as  his  real  estate." 

The  reason,  probably,  for  the  rule  is,  that  when  a  contract  for 
the  sale  of  land  is  made,  the  transfer  of  a  fee  is  contemplated  by 
the  parties.  By  such  a  contract  in  writing  an  equity  in  the  fee 
can  be,  and  is,  actually  transferred  at  the  time  to  the  vendee. 
The  fee  and  the  use  being  divisible,  the  fee  may  immediately 
pass,  while  the  use,  by  stipulation,  may  remain  in  the  vendor,  or 
in  his  lessee.     The  land,  to  all  intents  and  purposes,  has  become 
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by  the  sale  the  property  of  the  vendee,  notwithstanding  the  use 
may  be  temporarily  the  right  of  another. 

In  this  case  the  plaintiff  did  not  have  a  freehold  in  the  lot  of 
land  which  was  the  subject  of  the  contract.  The  statute  enacts : 
"The  present  owners  of  lots  on  Sullivan's  Island,  wherever 
dwelling-houses  have  been  erected,  or  such  citizens  of  the  state 
as  may  hereafter  build  dwelling-houses  upon  the  said  island  under 
the  license  granted  by  the  preceding  section,  shall  be  taken  and 
deemed  to  have,  and  shall  enjoy,  the  same  rights,  titles,  and 
interests  as  tenants  from  year  to  year  in  and  to  the  lots  now 
owned  by  them  respectively,  upon  condition,  nevertheless,  that 
they  shall  deliver  up  the  same  when  demanded  by  the  governor 
of  this  state  for  the  time  being.  *  *  *  And  the  titles  thereto 
shall  be  assignable,  transferable,  transmissible,  and  distributable 
as  estates  for  years,"  &c.     Gen.  Stat,  supra. 

This  statute  allows  no  greater  than  a  leasehold  estate  in  Sulli- 
van's Island  lots.  Such  an  estate  consists  in  the  use  and  posses- 
sion of  the  land.  4  Kent,  85.  It  is  personalty  going  to  the 
administrator  and  not  to  the  heir.  No  estate  before  entry  or 
term  commences.  1  Wash.  Real  Prop.  (4th  ed.),  439,  440, 
442,  604.  So  at  the  time  of  the  contract  between  the  parties  to 
this  action  no  fee  passed  to  the  vendee,  for  that  was  in  the  state. 
No  equity  was  acquired  by  the  purchaser  that  made  the  land 
actually  his.  The  leasehold  estate,  which  was  all  that  the  plain- 
tiff could  have  in  the  lot,  could  not  at  the  time  of  the  contract 
pass  to  defendant.  For  such  an  estate  consists  in  the  use  and 
possession,  and  that,  by  the  terms  of  the  contract,  was  to  remain 
in  lessee  of  plaintiff  at  least  until  November  following.  At  the 
time  of  the  contract,  the  defendant  acquired  an  equity  to  compel 
the  plaintiff  to  deliver  all  he  bought  at  a  future  day.  Before 
that  day  the  storm  destroyed  lot  No.  16,  as  represented  on  the 
plat  referred  to  in  the  contract,  and  it  was  no  longer  possible  for 
plaintiff  to  deliver  possession  of  the  lot  as  bought  and  sold.  The 
storm  having  put  it  out  of  the  power  of  plaintiff  to  perform,  the 
equity  of  defendant  ended,  for  a  Court  of  Equity  will  not  under- 
take to  compel  the  performance  of  an  impossibility.  3  Meet, 
fi  IT.,  78. 

In  that  case  plaintiff  was  lawfully  in  possession  of  a  residue 
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of  a  term  for  six  years  of  and  in  a  certain  dwelling-house  and 
premises,  &c.,  and  of  certain  furniture,  &c.,  on  the  same. 
The  plaintiff  agreed  to  sell  and  the  defendant  to  buy  the 
lease,  &c,  and  it  was  agreed  that  defendant  should  have  pos- 
session on  or  before  the  1st  of  January  afterwards,  on  pay- 
ment of  price,  &c.  On  the  evening  of  the  day  of  agree- 
ment the  principal  dwelling-house,  &c,  was  destroyed  by  fire. 
Plaintiff  sued  for  price.  The  defendant  pleaded  non-fulfil- 
ment of  agreement  and  breach  of  covenant  for  possession.  The 
court  gave  judgment  for  the  defendant.  Lord  Abinger,  C.  B., 
said :  "I  think  upon  the  form  of  the  pleadings  the  plaintiff  was 
certainly  bound  really  to  complete  the  contract,  and  that  in  the 
very  terms  stipulated  for.  Whereas  what  had  taken  place,  the 
goods  in  a  great  measure  being  destroyed  by  fire,  put  it  out  of 
her  power  to  do  so,  and  I  think,  therefore,  that  the  contract  could 
not  afterwards  be  binding  on  these  parties.,,  The  other  judges 
concurred,  upon  the  ground  that  it  was  impossible  for  the  plain- 
tiff to  complete  the  contract  by  reason  of  the  destruction  of  the 
property,  and  the  contract  was  therefore  rescinded. 

In  this  state,  even  after  a  leasehold  estate  commences,  and  the 
tenant  is  in  possession,  a  destruction  of  the  subject-matter  of  the 
lease  by  act  of  God  or  public  enemy,  rescinds  the  contract,  and 
the  parties  are  no  longer  bound.  Bayly  v.  Lawrence,  1  Bay, 
491;  Ripley  v.  Wightman,  4  McC,  448;  Coogan  v.  Parker, 
2  S.  (?.,  259.  In  the  case  of  Ripley  v.  Wightman,  supra,  the 
following  language  from  6  Bacon,  page  50,  is  cited  as  ground  for 
the  decision :  "It  seems  to  be  extremely  reasonable  that  if  the 
use  of  a  thing  be  entirely  lost  or  taken  away  from  the  tenant,  the 
rent  ought  to  be  abated  or  apportioned ;  because  the  title  to  the 
rent  is  founded  on  the  presumption  that  the  tenant  enjoys  the 
thing  during  the  contract ;  and,  therefore,  if  part  of  the  land  be 
surrounded  or  covered  by  the  sea,  this  being  the  act  of  God, 
the  tenant  shall  not  suffer  by  it ;  because  the  tenant,  without 
default,  wants  the  enjoyment  of  part  of  the  thing  which  was  the 
consideration  of  his  paying  the  rent." 

It  is  not  necessary  to  point  out  the  distinction  between  the 
sale  of  a  leasehold  estate  and  the  sale  of  specific  personal  chat- 
tels, as  to  the  time  and  conditions  of  the  transfer  of  the  property. 
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It  is  ordered  and  adjudged  that  the  complaint  in  this  action  be 
dismissed. 

The  plaintiff  appealed  to  this  court  upon  the  following  excep- 
tions: 1.  Because  his  honor  erred  in  holding  that  the  building 
of  a  house  upon  a  Sullivan's  Island  lot  of  less  than  a  half  acre, 
would  not  be  in  conformity  to  the  provisions  of  the  statute  regu- 
lating the  tenure  of  such  lots.  2.  Because  his  honor  erred  in 
not  holding,  from  the  evidence,  that  there  was  sufficient  of  said 
lot  left,  in  November,  1881,  upon  which  the  plaintiff  could  have 
erected  a  house  such  as  is  usually  built  upon  Sullivan's  Island 
lots,  and  which  would  have  conformed  to  the  said  statutes  in  such 
case  made  and  provided.  3.  Because  his  honor  erred  in  not 
holding  that  the  plaintiff  could  have  substantially  performed  bis 
agreement  to  deliver  the  lot  at  the  time  mentioned  in  the  con- 
tract, and  that  the  defendant  should  have  accepted  the  said  lot. 
4.  Because  his  honor  erred  in  holding  that  the  title  to  the  said 
lot  did  not  pass  to  the  defendant  at  the  time  the  contract  between 
the  plaintiff  and  defendant  was  made,  to  wit,  July  25,  1881. 

Mr.  S.  Lord,  jr.,  for  appellant. 

[Omitting  the  argument  on  the  facts.]  This  was  an  absolute, 
unconditional  contract  of  sale  to  be  carried  into  execution  imme- 
diately, for  a  price  to  be  paid  in  cash,  the  vendor  retaining  pos- 
session until  November.  The  tenure  of  these  lots  are  prescribed 
by  statute.  Gen.  Stat.y  §  71 ;  7  Rich.  Eq.y  344.  The  Circuit 
judge  was  certainly  wrong  in  resting  his  decree  upon  the  ground 
that  the  law  required  half  acre  lots  for  buildings.  Since  the 
act  of  1857  these  lot  owners  are  tenants  from  year  to  year,  but 
with  leases  renewable  at  pleasure.  Their  interest  is  practically 
a  fee.  This  leasehold  estate  was  sold  by  plaintiff  to  defendant ; 
it  was  a  contract  of  sale,  not  of  leasing ;  and  the  question  here 
is  one  of  sale,  and  not  between  landlord  and  tenant,  as  it  would 
be  if  the  state  were  suing  for  her  annual  rent  of  one  penny. 
Therefore  the  authorities  cited  in  the  Circuit  decree  do  not  apply 
here.  Had  it  been  a  freehold,  the  loss  would  have  fallen  on 
defendant.  Sugd.  Vend.,  Ch.  V.,  §  2;  6Ves.,  349;  2  EiUCL, 
421 ;  11  Rich.,  54.     The  same  rule  applies  in  the  sale  of  chat- 
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tels.  Blackb.  Sales,  147-149;  Benj.  Sales,  §§  311-314.  The 
Circuit  judge  erred  in  holding  that  a  leasehold  estate  could  not 
pass  at  the  date  of  the  contract,  because  that  such  an  estate  con- 
sists in  use  and  possession,  and  they  were  to  remain  in  plain- 
tiff's lessee  until  November.  For  a  term  of  years  may  be  created 
to  take  effect  at  a  future  day,  the  interest  of  lessee  being  mean- 
time an  inter  esse  termini.  1  Wash.  Ileal  Prop.,  293,  295,  296; 
Tayl  Land  $  Ten.,  §15;  18  Penn.  St.,  60.  But  whatever 
plaintiff  's  interest,  it  was  assignable,  and  the  title  to  that  interest 
passed  to  defendant  at  the  date  of  the  contract.  From  that  time 
it  was  at  his  risk.  Bacon  v.  Sampson,  3  Mees.  $  W.,  78,  is  not 
authority  on  the  point  for  which  invoked.  In  that  case  title 
remained  in  the  plaintiff,  and  no  excuse  was  pleaded.  In  Massa- 
chusetts property  remains  in  the  seller  after  the  bargain  for  sale, 
but  South  Carolina,  following  the  English  rule,  holds  that  it  is  in 
the  buyer. 

Messrs.  Bryan  $  Bryan,  contra,  cited  the  authorities  in  the 
Circuit  decree,  and  also  Pow.  Cont.,  147 ;  2  Bay,  276 ;  Gen. 
Stat,  §§.71,  72;  b  Barb.,  601;  113  Bag.  C.  L.,  824;  107 
Mass.,  514;  70  Me.,  288. 

September  9, 1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIvbr.  The  plaintiff  seeks,  by  this  action,  to 
enforce  the  specific  performance  of  a  contract  for  the  sale  of  a 
house  and  lot  on  Sullivan's  Island,  the  terms  of  which  are  to  be 
found  in  the  correspondence  which  passed  between  the  parties. 
The  plaintiff,  by  letter  dated  July  25,  1881,  addressed  to  defend- 
ant's agent,  says :  "I  hereby  agree  to  sell  you  lot  on  front  beach, 
Sullivan's  Island,  belonging  to  me,  and  known  as  No.  16  in  a 
rough  plat  of  Moultrieville,  and  purchased  by  me  from  £.  M. 
Jervey  March  21,  1880,  for  the  consideration  of  $300  cash ;  pos- 
session to  be  given  November  1,  1881,  provided  I  can  obtain 
the  consent  of  the  present  lessee."  To  this  letter  the  defend- 
ant replied  by  letter  of  same  date,  confirming  the  negotiation 
made  by  his  agent,  and  adding  these  words :  "I  had  hoped  to  have 
got  immediate  possession,  intending  to  use  the  small  building  for 
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my  bathing  this  season ;  but  as  I  will  not  build  before  November, 
I  will  arrange  otherwise.' ' 

The  defendant  in  his  answer  admits  the  making  of  the  contract 
as  above  stated,  but  denies  the  allegation  of  the  plaintiff,  that  he 
"has  always  been,  and  still  is,  ready  and  willing  to  perform  the 
agreement  on  his  part,  and,  on  being  paid  the  purchase  money, 
to  convey  the  said  lot  of  land  to  the  defendant,  and  to  let  the 
defendant  into  possession  thereof  from  the  time  in  the  agreement 
specified."  And  he  also  denies  the  further  allegation,  "that  on 
or  about  the  first  day  of  November  the  plaintiff  duly  offered  to 
make  title  to  the  said  land  to  the  defendant  pursuant  to  the 
agreement ;  but  the  defendant  then,  and  ever  since,  has  refused 
to  accept  the  same  and  to  pay  the  purchese  money.' '  On  the  con- 
trary, the  defendant  avers  that  the  plaintiff  "was  then,  has  been 
ever  since,  and  is  now  unable  to  make  title  and  convey  the  said 
lot  of  land  to  the  defendant  pursuant  to  said  agreement,"  by 
reason  of  the  fact  that  after  the  making  of  said  agreement,  and 
before  the  said  first  day  of  November,  the  premises  in  question 
were  in  part  destroyed  by  a  storm  in  August,  1881,  and  so  large 
a  part  of  said  lot  covered  by  the  sea  as  to  render  it  wholly  unfit 
for  the  purposes  for  which  defendant  proposed  to  purchase. 

On  the  trial  below  two  questions  were  raised,  one  of  fact  and 
the  other  of  law.  1.  Whether  the  lot  was  injured  to  such  an  extent 
by  the  storm  of  August,  1881,  as  to  render  it  unfit  for  the  pur- 
poses for  which  the  defendant  proposed  to  purchase.  2.  If  so,  does 
this  relieve  the  defendant  fiom  the  liability  to  perform  the  con- 
tract? The  Circuit  judge  answered  both  of  these  questions  in 
the  affirmative,  and  accordingly  rendered  judgment  dismissing 
the  complaint.  From  this  judgment  the  plaintiff  appeals  upon 
the  several  grounds  set  out  in  the  record,  which,  however,  sub- 
stantially raise  only  the  two  questions  above  stated. 

The  first  being  a  question  of  fact,  we  are  bound,  under  the 
well  settled  rule,  to  accept  the  conclusion  reached  by  the  Circuit 
judge,  unless  it  is  shown  to  be  without  any  evidence  to  support 
it,  or  manifestly  against  the  weight  of  the  evidence.  The  testi- 
mony as  to  the  extent  of  the  injury  done  to  the  premises  by  the 
storm  was  certainly  conflicting,  and  it  is  quite  clear  that  we  can- 
*  not  say  that  the  conclusion  reached  by  the  Circuit  judge  is  with- 


Digitized  by 


Google 


HUGUENIN  V.    COURTENAY.  411 


Rep.]  April  Term,  1884, 


out  any  evidence  to  support  it.  Nor  can  we  say  that  his  conclu- 
sion was  manifestly  against  the  weight  of  the  evidence.  There 
was  conflict  in  the  testimony  and  it  was  for  the  Circuit  judge  to 
weigh  it,  and  if  the  conclusion  which  he  has  reached  can  be  sup- 
ported by  the  testimony,  we  will  not  interfere,  even  though 
there  may  be  other  testimony  in  the  case  pointing  to  a  different 
conclusion.  We  are  not  to  substitute  our  judgment  for  that  of 
the  Circuit  judge  as  to  the  comparative  weight  of  the  testimony, 
but  we  are  simply  to  inquire  whether  manifest  error  has  been 
shown.  This,  we  think,  has  not  been  done,  but,  on  the  contrary, 
a  review  of  all  the  testimony  satisfies  us  that  the  conclusion 
reached  by  the  Circuit  judge  may  well  be  supported.  Gary  v. 
Burnett,  16  S.  C.y  632. 

This  brings  us  to  the  question  of  law  involved  in  the  case,  and 
the  answer  to  that  depends  upon  the  inquiry,  who  was  the  owner 
of  the  property  in  question  at  the  time  the  destruction  or  injury 
took  place ;  for  it  is  quite  clear  that  whoever  was  the  owner  at 
the  time  must  bear  the  loss.  To  solve  this  inquiry  it  is  neces- 
sary for  us  to  consider  the  nature  of  the  property  in  question. 
It  is  conceded  to  be  a  mere  leasehold  estate,  and  not  an  estate  of 
freehold.  Hence  the  practical  inquiry  in  this  case  is,  whether 
the  ownership  of  the  property  in  question  was  transferred  from 
the  plaintiff  to  the  defendant  at  the  date  of  the  contract  above  set 
forth,  to  wit,  July  25,  1881.  According  to  the  authorities,  the 
title  or  estate  in  property  of  the  character  of  that  now  under  con- 
sideration does  not  pass  until  the  leaseholder's  term  commences 
and  he  has  taken,  or  is  entitled  to  take,  possession.  The  very 
nature  of  such  an  estate  consists  in  use  and  possession,  4  Kent 
Cam.,  85;  1  Washb.  Meal  Prop.,  Bk.  1,  Oh.  10,  §  1. 

Now  as  title  or  estate  constitutes  what  we  understand  by  the 
term  ownership,  it  would  seem  to  follow  that,  as  no  title  or  estate 
passed  out  of  the  plaintiff  and  into  the  defendant  at  the  date  of 
the  contract,  inasmuch  as  by  its  terms  the  defendant  then  had  no 
right  of  entry  and  no  possession  or  use  of  the  property,  the  own- 
ership remained  in  the  plaintiff,  and  if  so,  the  loss  must  fall  upon 
him.  It  is  true  that  an  estate  for  years  may  be  created  to  com- 
mence infuturo,  and  that  in  such  a  case  the  lessee  acquires  what 
is  called  an  interesse  termini,  but  the  title  or  estate,  that  is,  the 
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ownership,  must  remain  in  the  lessor,  and  until  the  title  or  estate 
of  the  lessee  commences,  the  property  is  at  the  risk  of  the  lessor, 
because  until  that  time  he  is  the  owner. 

In  this  state  the  doctrine  has  been  established,  that  "where 
there  is  a  substantial  destruction  of  the  subject-matter,  out  of 
which  rent  is  reserved  in  a  lease  for  years,  by  an  act  of  God,  or 
of  public  enemies,  the  tenant  may  elect  to  rescind,  and  on  surren- 
dering all  benefit  thereunder  shall  be  discharged  from  the  pay- 
ment of  rent/'  Coogan  v.  Parker,  2  S.  (?.,  259,  and  the  cases 
there  cited.  Now  if  this  is  the  rule  to  be  applied  for  the  relief 
of  one  whose  term  or  estate  has  actually  commenced,  there  would 
seem  to  be  much  stronger  reason  for  applying  the  same  rule  for 
the  relief  of  one  whose  term  or  estate  has  never  commenced. 
The  fact  that  one  is  a  tenant  and  the  other  a  purchaser  can  make 
no  difference  in  the  principle.  In  fact,  a  tenant  is  a  purchaser 
of  the  use  and  possession  of  the  demised  premises  for  the  term  of 
his  lease. 

But  in  addition  to  this,  we  think  that  under  a  proper  construc- 
tion of  the  terms  of  the  contract  in  this  case  it  amounted  to  noth- 
ing more  than  an  executory  agreement  for  the  sale  of  a  leasehold 
estate,  the  term  of  which  was  to  commence,  and  possession  to  be 
given,  at  a  future  day.  The  very  fact  that  it  contained  a  condi- 
tion— "provided  I  can  obtain  the  consent  of  the  present  lessee" — 
shows  conclusively  that  neither  of  the  parties  could  have  regard- 
ed the  contract  as  an  absolute  sale  at  the  time.  It  is  clear  from 
the  defendant's  letter  accepting  the  proposition  to  sell,  that  he 
expected  and  desired  to  obtain  possession  at  least  as  early  as  the 
first  of  November,  1881,  and  if  he  could  not  do  so,  he  would  not 
be  bound,  and  whether  he  could  do  so  depended  upon  the  consent 
of  a  third  party,  the  then  "present  lessee"  of  the  plaintiff;  and 
it  is,  therefore,  impossible  to  suppose  that  either  party  supposed 
that  they  were  then  making  an  absolute  contract  of  sale.  When 
the  lease  of  the  then  lessee  of  the  plaintiff  would  expire,  and 
whether  his  consent  had  been  obtained  before  or  after  the  partial 
destruction  of  the  premises  by  the  storm  in  August,  or  whether 
such  consent  ever  was  obtained,  does  not  appear;  and  certainly 
until  such  consent  was  obtained,  it  could  not  be  said  that  there 
was  any  binding  contract  between  the  parties. 
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The  fact  that  the  consideration  was  to  be  paid  in  cash  cannot 
affect  the  question,  for  certainly  it  cannot  for  a  moment  be  sup- 
posed that  the  parties  intended  by  the  word  "cash"  that  the  con- 
sideration should  be  paid  at  the  date  of  the  contract,  for  at  that 
time  the  condition  upon  which  it  depended  had  not  been  per- 
formed, as  the  consent  of  the  "present  lessee"  had  not  then  been 
obtained.  The  true  construction  is,  that  the  cash  was  to  be  paid 
when  the  term  commenced  and  when  possession  was  to  be  deliv- 
ered. And  this  is  the  construction  placed  upon  it  by  the  plain- 
tiff himself,  for  in  his  letter  to  the  defendant  and  in  his  complaint 
he  only  demands  interest  from  the  first  of  November,  1881, 
whereas,  if  the  cash  was  to  bo  paid  at  the  date  of  the  contract,  he 
would  have  been  entitled  to  interest  from  that  time.  It  is  true 
that  the  plaintiff  in  his  complaint  alleges  that  he  always  had  been 
and  still  is  ready  to  perform  the  agreement  on  his  part,  and  this 
might  be  regarded  as  necessarily  implying  that  he  had  obtained 
the  consent  of  his  then  lessee;  but  this  allegation  is  distinctly 
denied  in  the  answer,  and  we  find  no  testimony  to  sustain  such 
allegation. 

As  to  the  first  ground  of  appeal,  which  alleges  error  on  the 
part  of  the  Circuit  judge  in  holding  that  the  reduction  of  the  size 
of  the  lot  below  one-half  of  an  acre  rendered  it  impossible  for  the 
defendant  to  conform  to  the  requirements  of  the  statute  in  that 
respect,  we  do  not  deem  it  necessary  to  say  anything.  For,  even 
conceding  that  there  was  error  in  this  respect,  that  was  only  one 
of  the  reasons  assigned  for  the  judgment  below,  and  as  such  judg- 
ment, as  we  have  seen,  may  be  supported  upon  other  grounds, 
such  error,  if  it  be  one,  becomes  immaterial.  We  are  satisfied 
that  the  plaintiff  is  seeking  to  enforce  the  specific  performance  of 
a  contract  when  he  himself  is  unable  to  perform  his  part  of  the 
agreement,  and  that  there  was,  therefore,  no  error  in  the  judg- 
ment dismissing  the  complaint. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 
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DUKE  v.  COUNTY  OF  WILLIAMSBURG. 

1.  Quere:  What  is  the  proper  remedy  of  a  creditor  of  a  county? 

2.  County  commissioners  have  no  powers,  except  such  as  are  conferred 
by  the  constitution,  or  by  some  statute  in  accordance  therewith. 

3.  A  county  of  this  state  had  no  power  in  1870  under  the  constitution 
and  laws  then  of  force,  to  execute  bonds,  without  express  authority 
of  the  legislature,  for  the  purchase  money  of  land  bought  for  a  poor 
farm  :  and  bonds  so  executed  were  not  valid  obligations  of  the 
county. 

4.  Butsuch  bonds  having  been  subsequently  recognized  by  a  joint  res- 
olution of  the  legislature  as  a  part  of  the  past  indebtedness  of  the 
county  which  issued  them,  they  thereupon  became  valid  obligations 
of  the  county. 

5.  And  a  repeal  of  this  joint  resolution  could  not  take  away  from  the 
obligee  his  right  to  enforce  the  contract  so  recognized  and  made 
valid. 

Before  Fraser,  J.,  Williamsburg,  March,  1880. 

This  was  an  action  by  R.  E.  Duke  as  administrator  of  David  M. 
Duke,  deceased,  against  the  county  of  Williamsburg,  commenced 
in  February,  1879.     The  opinion  states  the  case.* 

Messrs.  Barron  $  Haynsworth,  for  appellant. 

Mr.  John  A.  Kelley,  contra. 

September  9,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  From  the  allegations  of  the  com- 
plaint, which  are  not  denied  in  the  answer,  it  appears  that  on  or 
about  August  22,  1870,  the  county  commissioners  of  Williams- 
burg bought  from  the  plaintiff 's  intestate  a  tract  of  land  for  the 
purpose  of  establishing  thereon  a  "poor  farm"  for  said  county  at 
and  for  the  sum  of  $1, 614.60  ;  that  they  paid  a  part  of  the  pur- 
chase money  in  warrants  on  the  county  treasurer,  which  were  sub- 
sequently paid  by  that  officer,  and  for  the  balance  executed  the 
two  bonds  which  constitute  the  cause  of  action  in  this  case,  which 
were  made  payable  on  the  1st  day  of  January,  1871,  with  inter- 
est from  date  at  the  rate  of  seven  per  centum  per  annum,  but 
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if  not  paid  at  that  date,  then  the  interest  was  to  be  at  the  rate  of 
ten  per  centum  per  annum ;  that  on  June  7,  1877,  a  payment 
was  made  on  the  said  bonds  out  of  the  proceeds  of  taxes  collected 
the  year  preceding  to  pay  the  past  indebtedness  of  the  county, 
but  that  the  balance  due  on  said  bonds  remains  due  and  unpaid, 
and  that  the  county  commissioners  in  office  at  the  time  this 
action  was  commenced  refuse  to  make  any  payment  on  said  bonds 
or  to  recognize  them  as  constituting  a  part  of  the  past  indebted- 
ness of  the  county.  Thereupon  the  plaintiff  demanded  judg- 
ment against  the  county  (1)  for  the  balance  due  upon  said  bonds ; 
(2)  for  an  order  requiring  the  county  commissioners  to  recognize 
the  amount  due  upon  said  bonds  as  a  part  of  the  legal  bona  fide 
indebtedness  of  the  county,  and  that  the  same  be  admitted  to  a 
participation  in  the  distribution  of  the  taxes  collected  to  pay 
such  past  indebtedness. 

The  defendant,  by  its  answer,  set  up  two  defences.  1.  That  of 
res  adjudicata,  based  upon  some  proceedings  in  mandamus  ;  but 
as  this  defence  does  not  seem  to  have  been  considered  or  passed 
upon  in  the  Circuit  Court,  and  the  "Case,"  as  prepared  for  argu- 
ment here,  contains  no  facts  upon  which  it  could  be  based,  no 
further  notice  need  be  taken  of  it.  2.  That  the  bonds  in  ques- 
tion were  issued  without  any  legal  authority,  and  therefore  con- 
stituted no  legal  evidence  of  any  indebtedness  of  the  county.  In 
the  court  below  it  seems  to  have  been  contended  that  even  if  the 
bonds  were  originally  issued  without  authority,  yet  they  had  been 
subsequently  ratified  and  confirmed  by  subsequent  legislation, 
which  will  hereinafter  be  more  particularly  noticed.  The  Circuit 
judge  held  that  the  bonds  were  originally  issued  without 
authority,  and  that  the  subsequent  legislation  relied  upon  did  not 
have  the  effect  of  making  them  valid  obligations  of  the  county. 
He,  therefore,  rendered  judgment  dismissing  the  complaint. 

From  this  judgment  the  plaintiff  appeals,  substantially,  upon 
two  grounds :  1.  That  there  was  error  in  holding  that  the  bonds 
were  originally  issued  without  authority ;  2.  In  holding  that  the 
subsequent  legislation  relied  upon  did  not  ratify  and  confirm  the 
action  of  the  county  commissioners  in  issuing  the  bonds. 

No  question  has  been  raised  as  to  the  form  of  proceeding  in 
this  case,  and  we  shall  not  volunteer  to  do  so.    Whether  a  person 


Digitized  by 


Google 


416  Duke  v.  County  op  Williamsburg. 

Opinion  of  the  Court.  [21  S.  C. 

claiming  to  be  the  creditor  of  a  county  can  bring  his  action  in 
the  usual  form  for  the  recovery  of  his  alleged  debt,  except  in 
such  cases  as  the  right  of  action  is  given  by  statute,  or  whether 
he  should  not  submit  his  claim  for  audit  to  the  county  commis- 
sioners, from  whose  judgment,  if  unfavorable  to  him,  he  may 
appeal ;  and  after  he  has  thus  established  his  claim,  whether  his 
remedy  is  not  by  mandamus  to  compel  the  county  commissioners  to 
levy  a  tax  to  pay  the  same,  is  a  question  upon  which  we  prefer 
to  reserve  our  judgment.  See  Wheeler  v.  County  of  Newberry r, 
18  S.  C,  135. 

We  will,  therefore,  upon  this  occasion,  confine  our  attention  to 
the  two  questions  raised  by  the  appeal.  First.  Did  the  county 
commissioners  have  any  authority  to  issue  the  bonds  in  question  ? 
It  is  quite  clear  that  the  county  commissioners  have  no  powers 
except  such  as  are  conferred  by  the  constitution,  or  by  some  act 
of  the  legislature  passed  in  accordance  with  the  provisions  of  that 
instrument.  The  law  which  was  of  force  at  the  date  of  these 
bonds,  and  by  which,  therefore,  the  question  of  their  validity  is 
to  be  determined,  is  to  be  found  in  Constitution,  art.  IV.,  sec. 
19,  and  the  act  of  1868,  14  Stat.,  128.  The  language  of  the 
section  of  the  constitution  referred  to  is  as  follows :  "The  quali- 
fied electors  of  each  county  shall  elect  three  persons,  for  the  term 
of  two  years,  who  shall  constitute  a  board  of  county  commission- 
ers, which  shall  have  jurisdiction  over  roads,  highways,  ferries, 
bridges,  and  in  all  matters  relating  to  taxes,  disbursements  of 
money  for  county  purposes,  and  in  every  other  case  that  may  be 
necessary  to  the  internal  improvement  and  local  concerns  of  the 
respective  counties :  Provided,  That  in  all  cases  there  shall  be 
the  right  of  appeal  to  the  state  courts." 

The  powers  thus  conferred  are  broad  and  extensive,  but  they 
are  not  unlimited.  They  do  not  embrace  the  power  to  levy 
taxes,  except  as  such  power  is  delegated  by  some  act  of  the  legis- 
lature. For  by  section  4  of  article  IX.  of  the  constitution,  it  is 
declared  that  uno  tax  shall  be  levied,  except  in  pursuance  of 
a  law,  which  shall  distinctly  state  the  object  of  the  same,  to 
which  object  such  tax  shall  be  applied  ;"  and  by  section  8  of  the 
same  article  it  is  specially  provided  that  uthe  corporate  authori- 
ties of  counties,  townships,  school  districts,  cities,  towns,  and 
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villages  may  be  vested  with  power  to  assess  and  collect  taxes  for 
corporate  purposes."  Accordingly  we  find  that  it  has  been  the 
uniform  practice  ever  since  the  adoption  of  the  constitution  for 
the  legislature  to  make  special  provision  each  year  authorizing 
the  county  commissioners  to  levy  the  taxes  necessary  for  county 


Nor  are  the  provisions  of  section  19,  above  quoted,  sufficiently 
extensive  to  confer  upon  the  county  commissioners  unlimited 
power  in  providing  for  the  support  of  the  poor,  for  by  section  5 
of  article  XL  the  constitution  provides  that  "the  respective  coun- 
ties of  this  state  shall  make  such  provision  as  may  be  determined 
by  law  for  all  those  inhabitants  who,  by  reason  of  age  and  infirmi- 
ties or  misfortunes,  may  have  a  claim  upon  the  sympathy  and 
aid  of  society"  (the  italics  being  ours).  Accordingly,  at  the  first 
session  of  the  general  assembly  after  the  adoption  of  the  consti- 
tution, in  the  act  of  1868  above  cited,  authority  was  given  to  the 
county  commissioners  to  purchase  land  and  erect  buildings  for 
the  poor,  and  very  soon  thereafter,  to  wit :  on  February  28, 1870 
(14  Stat.,  369),  another  act  was  passed  authorizing  the  county 
commissioners,  in  pursuance  of  the  authority  conferred  by  the 
said  act  of  1868,  to  provide  with  said  buildings  "sufficient  tillable 
land  to  give  employment  to  such  persons,  able  to  work,  as  may 
come  upon  the  county  for  support ;  and  said  buildings  and  land 
shall  be  known  as  the  Poor  House  and  Farm  of  said  county. " 

It  having  been  thus  "determined  by  law"  the  provision  which 
the  county  commissioners  should  be  authorized  to  make  for  the 
support  of  the  poor,  it  is  only  necessary  for  us  to  inquire  what 
was  the  extent  of  the  authority  thus  conferred  upon  the  county 
commissioners.  For  this  purpose,  we  must  look  to  the  first, 
second,  and  third  subdivisions  of  section  14  of  the  act  of  1868, 
above  cited,  together  with  the  proviso  at  the  end  of  the  section. 
The  language  is  as  follows:  "The  boards  of  county  commission- 
ers shall  have  power,  and  they  are  hereby  authorized:  1.  At  any 
meeting  thereof  lawfully  assembled  to  purchase,  for  the  use  of 
their  respective  counties,  any  real  estate  necessary  for  the  erec- 
tion of  buildings  and  for  the  support  of  the  poor  of  such  county. 
2.  To  fix  upon  and  determine  the  site  of  any  such  buildings,  and 
cause  to  be  erected  necessary  buildings  for  Poor  House,  and  pre- 
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scribe  the  manner  of  erecting  the  same.  8.  To  borrow  money 
for  the  use  of  such  county,  to  be  expended  for  the  purchase  of 
any  real  estate,  or  for  the  erection  of  any  such  buildings,  and  to 
provide  for  the  payment  thereof,  with  interest,  by  tax  upon  such 
county,  within  ten  years  from  the  date  of  such  loan,  in  yearly 
instalments  or  otherwise:  *  *  *  Provided,  that  no  such  loan 
shall  be  created  by  the  county  commissioners  until  they  notify 
the  general  assembly  of  the  necessity  thereof,  and  authority  be 
granted  by  them  to  create  said  loan." 

These  being  the  terms  in  which  the  authority  was  vested  in 
the  county  commissioners  to  purchase  the  property  necessary  for 
the  establishment  of  a  "Poor  House  and  Farm,"  the  practical 
inquiry  in  this  case  is,  whether  the  county  commissioners  of  Wil- 
liamsburg county,  in  purchasing  land  for  a  Poor  Farm  from  the 
plaintiff's  intestate,  and  giving  the  bonds  in  question,  complied 
with  the  terms  thus  prescribed ;  for  unless  they  did,  their  action 
Was  without  any  legal  authority,  and  the  bonds  do  not  constitute 
legal  obligations  of  the  county.  It  will  be  observed  that  the 
terms  prescribed  contemplate  but  two  modes  by  which  such  a 
purchase  could  be  made:  first  by  cash  and  second  by  borrow- 
ing the  money  necessary  to  pay  the  price  agreed  upon ;  and  a 
purchase  on  a  credit  in  the  usual  form  does  not  seem  to  have 
been  contemplated  or  provided  for.  It  is  quite  certain  that  they 
did  not  adopt  the  first  mode  contemplated  (buying  for  cash),  and 
if  the  mode  which  they  did  adopt  can  be  construed  as  practically 
the  second,  and  that  they  borrowed  the  money  from  their  vendor 
with  which  to  pay  the  price  agreed  upon,  and  that  the  bonds  in 
question  were  given  to  secure  the  payment  of  the  money  so  bor- 
rowed, then  it  is  equally  certain  that  they  have  failed  to  comply 
with  one  of  the  terms  upon  which  the  authority  to  purchase  was 
conferred,  and  that,  too,  one  of  the  most  important,  inasmuch  as 
it  is  conceded  that  no  notification  of  the  necessity  for  such  loan 
had  been  made  to  the  general  assembly,  and  no  authority  for  the 
Creation  of  such  loan  granted. 

It  is  obvious  that  the  purpose  of  this  restriction  upon  the 
powers  of  the  county  commissioners  was  to  prevent  them  from 
fixing  upon  the  county  a  debt  for  the  purpose  indicated,  unlim- 
ited in  amount,  until  the  necessity  for  the  same  had  been  made 
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to  appear  to  the  legislature,  and  their  authority  for  creating  such 
debt  had  been  obtained.  The  wisdom  of  such  a  purpose  is  appa- 
rent, especially  when  the  means  of  paying  such  debt — by  taxa- 
tion— was  entirely  under  the  control  of  the  legislature.  We 
agree,  therefore,  with  the  Circuit  judge  that  the  bonds  in  ques- 
tion were  originally  issued  without  legal  authority,  and  hence  did 
not  then  constitute  valid  obligations  of  the  county. 

The  only  remaining  inquiry  is,  whether,  by  any  subsequent 
legislation,  these  bonds  have  been  rendered  valid.  The  legisla- 
tion relied  upon  for  this  purpose  is  the  act  of  March  3,  1874 
(15  Stat.,  580),  authorizing  and  directing  the  county  commission- 
ers of  Williamsburg  to  levy  and  collect  a  special  tax,  from  year 
to  year,  until  a  certain  specified  sum  was  collected,  to  be  applied 
exclusively  to  the  payment  of  the  past  indebtedness  of  said  county ; 
and  a  joint  resolution,  approved  March  2,  1876  (16  Stat.,  210), 
by  which  the  bonds  sued  on  in  this  case  were  in  express  terms 
recognized,  and  the  county  treasurer  directed  to  register  them, 
and  that  the  same  be  paid,  as  a  part  of  the  past  indebtedness  of 
the  county,  as  provided  for  by  the  act  of  1874,  above  cited.  In- 
asmuch as  the  only  vice  in  the  original  issue  of  these  bonds  was 
the  want  of  legislative  sanction  for  such  issue,  it  would  seem  to 
follow  necessarily  that  this  express  recognition  of  them  operated 
as  a  confirmation,  and  healed  any  infirmity  there  might  have 
been  in  their  original  issue,  and  that  they  are,  therefore,  now 
valid  obligations  of  the  county,  unless  there  is  some  other  objec- 
tion to  their  payment  not  disclosed  in  the  present  proceedings. 

The  respondent,  however,  contends  that  the  only  effect  of  this 
legislation  was  to  entitle  these  bonds  to  their  pro  rata  share  of 
the  fund  raised  by  the  act  of  1874 ;  and  that  this  they  have 
already  received.  We  do  not  so  regard  it.  The  validity  of  these 
bonds  depends  upon  the  question  whether  they  were  issued  by 
proper  authority,  and  although  such  authority  was  wanting  at 
the  time  of  their  issue,  the  subsequent  recognition  of  them  by 
the  legislature  must  necessarily  be  regarded  as  a  confirmation  of 
the  previously  unauthorized  act  of  the  county  commissioners  in 
issuing  them. 

Again,  the  respondent  contends  that  the  joint  resolution  of 
1876  was  impliedly  repealed,  though  he  cites  no  act  upon  which 
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he  relies  as  having  such  effect.  We  presume  he  alludes  to  the 
act  of  March  18,  1878  (16  Stat.y  494),  entitled  uAn  act  to  ad- 
just the  past  indebtedness  of  Williamsburg  county,"  which  makes 
provision  other  than  that  furnished  by  the  act  of  1874  for  the 
payment  of  the  past  indebtedness  of  the  county,  and  which,  in 
its  last  section,  repeals  all  acts  and  parts  of  acts  conflicting  with 
it.  This,  it  is  contended,  necessarily  repealed  the  act  of  1874, 
and  that  the  joint  resolution  of  1876  fell  with  it.  Even  granting 
this  to  be  so,  we  do  not  see  how  it  could  affect  the  question  under 
consideration.  The  repeal  of  the  act  of  1874  might  very  well 
take  away  the  means  provided  for  paying  the  past  indebtedness 
of  the  county  and  substitute  therefor  the  means  provided  by  the 
act  of  1878,  but  it  certainly  could  not  have  the  effect  of  annull- 
ing any  of  such  past  indebtedness.  So  that  even  if  the  legisla- 
ture had  undertaken,  in  express  terms,  to  repeal  the  joint  resolu- 
tion of  1876,  it  could  have  no  effect  in  annulling  any  debt 
created  or  recognized  by  it,  as  such  repeal  would  be  clearly  in 
violation  of  the  provisions  of  the  constitution  both  of  this  state 
and  the  United  States,  forbidding  the  passage  of  any  law  impair- 
ing the  obligation  of  contracts.  We  think,  therefore,  that  the 
Circuit  judge  erred  in  holding  that  the  subsequent  legislation 
referred  to  did  not  have  the  effect  of  making  the  bonds  in  ques- 
tion valid  obligations  of  the  county. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed,  and  that  the  case  be  remanded  to  that  court 
for  a  new  trial. 

Mr.  Justice  McGowan  concurred  generally,  but  Mr.  Chief 
Justice  Simpson  only  in  the  result. 


TOMPKINS  v.  AUGUSTA  &  KNOXVILLE  R.  R.  CO. 

I.  In  action  by  the  heirs  at  law  of  a  testator  against  a  railroad  com- 
pany to  enjoin  the  construction  of  its  road  across  the  lands  of  tes- 
tator, devised  to  his  widow,  but  claimed  by  plaintiffs  as  residuary 
devisees,  the  complaint  alleged  that  the  widow,  now  deceased,  intes- 
tate, had  renounced  her  devise  and  claimed  dower  in  all  of  her  has* 
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band' 8  lands.  Held,  in  subsequent  action  between  the  same  parties, 
that  they  could  not  now  deny  this  allegation  and  claim  as  heirs  at 
law  of  their  mother. 

2.  After  evidence  offered  of  facts  and  circumstances  to  show  that  a 
railroad  company  had  entered  by  permission  the  lands  of  plaintiff, 
it  was  competent  for  defendant  to  ask  its  witness  whether  there  "was 
any  act  of  the  owner  indicating  a  dissent." 

3.  Plaintiff  could  not  testify  as  to  the  contents  of  letters  written  by 
him  to  the  president  of  the  defendant  company,  no  notice  having 
been  given  to  defendant  to  produce  the  letters  themselves.  Nor  did 
such  testimony,  objected  to  by  defendant,  become  competent  upon 
defendant' h  testifying,  without  objection,  to  such  contents. 

4.  Where  a  railroad  company  constructs  its  road-bed  over  lands  of  an- 
other by  permission  of  the  "owner,"  it  is  not  a  trespasser,  and  the 
holders  of  the  legal  title  to  such  land  cannot  maintain  an  action  for 
the  recovery  of  the  strip  of  land  so  occupied  by  the  railroad  com- 
pany and  for  damages  therefor. 

5.  Where  a  railroad  company  made  entry  upon  land  and  constructed 
its  road-bed  thereon  by  permission  of  the  "owner"  (which  permis- 
sion may  be  inferred  from  the  facts  and  circumstances),  such  entry 
is  not  unlawful,  and  the  railroad  company  is  only  liable  thereafter 
for  the  value  of  the  land  so  occupied  and  for  any  special  damage 
caused  by  such  occupation.     Gen.  Stat,  of  1872,  ch.  lziii.  $  83. 

6.  The  word  "owner,"  as  used  in  this  section  of  the  act,  means  the  per- 
son who  has  control  of  the  land ;  therefore,  permission  given  by 
executors,  who  had,  under  their  will,  a  power  of  sale  for  purposes 
of  division  or  of  paying  debts,  were  the  owners  within  the  meaning 
of  this  section. 

7.  Where  the  constitutionality  of  a  statute  was  not  questioned  in  the 
Circuit  Court,  nor  by  any  exception,  but  is  raised  for  the  first  time 
in  the  arguments  here  submitted,  it  is  not  properly  before  this  Court 
for  consideration. 


Before  Hudson,  J.,  Edgefield,  March,  1883. 

This  was  an  action  by  Stephen  S.  Tompkins  and  others,  who 
were  the  residuary  devisees  under  the  will  of  James  Tompkins, 
their  father,  and  were  also  heirs  at  law  of  their  intestate  mother, 
Huldah  Tompkins,  against  the  Augusta  &  Knoxville  Railroad 
Company,  commenced  December  9,  1882.  The  case  is  thus 
reported  by  the  Circuit  judge: 

In  the  answer  to  the  complaint  the  railroad  company  rests  its 
claim  to  the  right  of  way  over  the  land  in  question  upon  the 
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acquiescence,  consent,  and  permission  of  the  plaintiffs,  not  deny- 
ing that  the  fee  in  the  land  is  vested  in  them.  At  the  trial  the 
testimony  was  directed  mainly  to  this  leading  issue.  The  plain- 
tiffs had  not  granted  the  right  of  way,  nor  had  the  railroad  com- 
pany had  the  same  condemned  under  the  provisions  of  the  act 
of  the  legislature  in  such  case  made  and  provided,  nor  had  any 
steps  been  taken  by  the  plaintiffs  to  recover  compensation  for 
the  right  of  way,  which  the  company  alleges  it  is  ready,  and  has 
always  been  ready,  to  make.  The  chief  issue  of  fact,  therefore, 
submitted  to  the  jury  was,  whether  the  defendant  company  has 
acquired  a  right  of  way  over  the  land  of  the  plaintiffs  by  their 
acquiescence,  consent,  and  permission. 

The  manner  of  acquiring  rights  of  way  is  prescribed  in  Revised 
Statutes  (old  edition),  pages  352-356,  sections  75  to  86  inclusive. 
Under  section  83  of  this  act  the  defendant  has  acquired  its  right 
of  way,  if  at  all.  Therefore  in  opening  my  charge  to  the  jury  I 
proceeded  to  read  and  expound  this  statute  in  its  various  provi- 
sions, and  especially  the  said  last  named  section,  and  instructed 
the  jury  that  if  the  railroad  company  has  acquired  a  right  of  way 
over  the  lands  of  the  plaintiffs,  it  is  under  the  provisions  contained 
in  section  83  of  said  act,  and  not  otherwise,  as  there  is  no  evi- 
dence of  a  grant  nor  of  a  condemnation ;  nor  of  use  and  enjoy- 
ment of  the  road-bed  a  sufficient  length  of  time  to  raise  the  pre- 
sumption of  a  grant  under  the  common  law  rule.  The  company 
rests  its  claim,  and  under  the  evidence  in  this  case  can  rest  its 
claim,  alone  upon  the  said  act  of  the  legislature,  and  the  evidence 
in  the  case  to  bring  the  alleged  acquired  right  of  way  within  its 
terms. 

I  then  turned  to  the  case  of  Verdier  v.  Railroad  Company,  15 
S.  C,  477  to  484,  as  the  case  containing  the  authoritative  inter- 
pretation and  most  lucid  exposition  of  the  sections  of  said  act, 
and  especially  of  section  83.  I  told  the  jury  that  I  preferred  to 
adopt  the  language  of  that  case  in  expounding  to  them  the  law  of 
the  case  under  consideration,  as  it  was  directly  applicable  and 
binding;  and  I  proceeded  to  read  in  full  the  words  of  Justice 
McGowan  on  pages  482  and  483,  wherein  he  explains  and  inter- 
prets the  language  and  meaning  of  section  83.  I  then  made  the 
application  to  the  present  case,  leaving  it  entirely  to  the  jury  to 
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say  whether  the  evidence  in  this  case  satisfied  them,  from  its  pre- 
ponderance, that  the  plaintiffs  had  permitted  the  defendant  cor- 
poration "to  enter  upon  the  construction  of  their  highway  with- 
out previous  compensation,"  &c.  If  the  jury  should  so  conclude, 
I  proceeded,  in  the  language  of  that  case,  to  explain  to  them  how 
the  plaintiffs  were  estopped  from  afterwards  denying  the  right  of 
way  to  the  defendant,  and  how  they  would  be  entitled  alone  to 
compensation,  and  the  mode  and  manner  in  which  they  would, 
under  the  act,  have  to  secure  such  compensation. 

I  instructed  them  that  the  permission  of  the  executors  of  the  will 
of  James  Tompkins,  deceased,  under  whom  the  plaintiffs  claim, 
would  be  sufficient,  and  would  be  binding  upon  all  the  plaintiffs, 
carefully  leaving  to  the  jury  to  find  whether  or  not  that  permis- 
sion had  been  given.  I  further  explained  to  them  that  permission 
might  be  given  expressly  by  word  of  mouth,  or  might  be  implied 
from  acts,  conduct,  silence,  and  acquiescence,  reading  again  the 
language  of  Justice  McGowan,  and  the  authorities  cited  by  him 
in  support  of  this  proposition.  It  appeared  in  evidence  that  the 
road  was  not  constructed  in  its  entire  course  through  this  planta- 
tion on  the  exact  line  of  the  original  or  Ashmore  survey,  but  that 
in  a  part  of  its  course  or  line  of  construction  it  deviated  some- 
what from  the  said  survey,  and  ran  in  rear  of,  instead  of  in  front 
of,  the  residence,  and  near  the  family  burial  ground.  The  gen- 
eral direction  of  the  line,  however,  was  that  of  the  Ashmore  sur- 
vey, and,  in  part,  the  two  lines  were  the  same. 

I  charged  the  jury  that,  if  the  permission  to  enter  and  construct 
was  given,  and  the  entry  was  made  and  the  construction  begun 
in  consequence  of  this  permission,  the  deviation  on  a  part  of  the 
line  such  as  was  proved  in  this  case,  would  not  work  a  forfeiture 
of  the  permission,  nor  would  it  authorize  the  executors  to  revoke 
the  general  permission,  in  consequence  of  which  the  money,  labor, 
and  time  of  the  company  had  been  expended  and  bestowed  in  the 
construction  of  the  road.  A  general  grant  of  the  right  of  way, 
or  a  general  permission  to  enter  and  construct,  when  accepted 
and  acted  upon  in  whole  or  in  part,  cannot  afterwards  be,  by  the 
owner  of  the  land,  construed  into  a  grant  or  a  permission  to  locate 
and  construct  only  on  a  certain  mathematical  line. 

My  charge  in  this  respect  is  misapprehended  by  the  plaintiffs' 
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counsel,  and  incorrectly  set  out  in  the  case.  It  is  also  misappre- 
hension and  error  in  the  plaintiffs'  counsel  to  represent  me  as 
saying  to  the  jury:  "It  is  for  you  to  say  whether  from  all  the 
circumstances  the  company  believed  that  there  was  permission. 
If  so,  then  that  ends  the  case,"  &c,  &c.  The  belief  of  the  com- 
pany could  have  no  weight  in  enabling  the  jury  to  infer  permis- 
sion, unless  it  was  created  by  the  acts,  declarations,  or  conduct  of 
the  plaintiffs,  the  executors.  From  these  and  these  only  could  the 
jury  infer  permission  and  find  it  as  a  fact,  and  so  I  instructed  them. 

The  first  three  exceptions  relate  to  questions  of  evidence.  The 
question  set  forth  in  the  first  exception  was  allowed  to  be  asked. 
Upon  the  second  and  third,  I  have  to  remark  that  Mr.  S.  S. 
Tompkins  was  allowed  to  say  that  he  sent  the  letters  spoken  of 
in  these  exceptions,  but  was  not  allowed  to  state  the  contents  of 
the  letters,  because  no  notice  had  been  given  defendant  to  pro- 
duce said  letters,  and  because  it  may  readily  be  perceived  that 
the  exact  language  and  full  purport  and  meaning  of  a  letter  writ- 
ten upon  such  a  subject  is  of  the  utmost  importance.  The  wit- 
ness might  honestly  think  he  had  said  one  thing,  whilst  the  let- 
ter, if  produced,  would  amount  to  something  quite  different. 
Hence  I  hold  that  the  letter  is  the  best  evidence  of  its  contents, 
and  parol  evidence  thereof  could  not  be  admitted,  since  no  notice 
to  defendant  had  been  given  to  produce  these  letters. 

As  to  the  fourth  and  fifth  exceptions,  it  is  enough  to  say  that 
what  I  did  say  in  regard  to  the  act  of  1868,  and  the  case  of  Ver~ 
dier  v.  Railroad  Company,  I  have  already  explained. 

Exception  6.  I  charged  that  the  executors  had  power  to  give 

permission,  but  did  not  say  that  they  "spoke  the  voice  of  the 

whole  family." 

Exception  7.  Correctly  put. 

****** 

Exception  15.  I  refused  the  proposition  contained  in  this 
request  because,  as  I  told  the  jury,  the  question  was  not  one  of 
deceit,  misrepresentation,  and  fraud,  but  one  of  permission. 

Exception  16.  I  refused  this  request,  because,  as  I  have  said, 
the  executors,  who  were  in  charge  of  the  land  and  in  full  control 
thereof  under  the  will,  had  power  to  give  permission  such  as 
would  bind  the  devisees  under  the  will. 
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Exception  17.  I  refused  this  request  as  not  applicable  to  the 
case  because  the  executors  could  bind  the  heirs  by  their  consent. 

It  should  appear  in  the  case  that  I  did  charge  the  3d  and  4th 
requests  of  the  plaintiffs,  which  are  as  follows :  "3d.  That  in  order 
for  the  jury  to  conclude  that  the  plaintiffs  are  estopped,  they 
must  find  from  the  evidence  that  the  defendants  were  induced  to 
locate  and  construct  their  railroad  by  the  conduct  of  the  plaintiffs ; 
and  that  the  defendants  would  not  have  located  and  constructed 
their  railroad  over  the  land  of  the  plaintiffs  as  they  did,  if  it  had 
not  have  been  for  the  conduct  of  the  plaintiffs.  4th.  That  the 
burden  of  proving  such  conduct  is  upon  the  defendant. "  These 
two  requests  of  the  plaintiffs  I  regarded  as  very  pertinent,  and 
involving  the  very  essence  of  the  real  issue,  and  I  charged  the 
jury,  therefore,  as  requested. 

The  following  are  plaintiffs'  exceptions,  omitting  those  which 
the  Circuit  judge  reported  to  be  incorrect  statements  of  his 
charge : 

1.  Because  his  honor  erred  in  ruling  that  the  defendants  could 
ask  the  witness,  Buckhalter,  "Was  there,  or  not,  any  act  of  S.  S. 
Tompkins  indicating  a  dissent  ?" 

2.  Because  his  honor  erred  in  ruling  out  the  testimony  of  S. 
S.  Tompkins  that  he  notified  A.  M.  Aiken,  one  of  the  officers  of 
the  company,  by  letter  that  the  company  should  not  go  through 
the  land  without  condemning  it  according  to  law. 

3.  Because  his  honor  erred  in  ruling  out  the  testimony  of  S. 
S.  Tompkins  that  he  notified  Eugene  Verdery,  the  president  of 
the  company,  by  letter,  that  the  company  should  not  go  through 
the  land  without  condemning  it  according  to  law. 

4.  Because  his  honor  erred  in  charging  the  jury  that  the  act  of 
1868  was  alone  to  be  their  guide,  and  that  the  act  gives  the  land- 
owners a  remedy  in  every  case,  and  that  the  plaintiffs  had  their 
remedy  under  such  act. 

5.  Because  he  instructed  the  jury,  after  reading  to  them  the 
case  of  Verdier  v.  B.  R.  Co.,  that  the  law  in  that  case  was 
applicable  to  this,  whereas  the  plaintiffs  claim  that  it  has  no  appli- 
cation to  the  facts,  as  shown  by  the  testimony. 

6.  Because  he  instructed  the  jury  that  the  executors  had  suf- 
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ficient  power  to  give  consent  to  the  defendants  to  enter  for  pur- 
poses of  construction,  and  that  they  spoke  the  voice  of  the  whole 
family. 

7.  Because  he  charged  the  jury  the  following:  "The  question 
then  is,  Did  the  executors,  or  either  of  them,  give  consent  to 
enter  ?" 

15.  Because  he  refused  to  charge  the  jury  as  requested  by 
plaintiffs,  as  follows :  "That  before  they  can  find  a  verdict  for 
the  defendants,  they  must  find  in  the  evidence  adduced  :  1. 
That  the  plaintiffs  have  made  false  representations  or  concealed 
material  facts  from  the  defendants  in  regard  to  the  right  of  way 
over  their  land ;  2.  That  these  representations  were  made  with 
knowledge  of  the  facts;  3.  That  defendants  were  ignorant  of 
the  truth ;  4.  That  the  plaintiffs  made  them  with  intention  that 
the  defendants  should  act  upon  them;  5.  That  the  defendants 
were  induced  to  act  upon  the  false  representations;0  but  after 
reading  the  requested  instructions,  which  had  been  argued  by 
plaintiffs'  counsel  as  propositions  of  law  bearing  directly  upon  the 
case,  he  charged  the  jury  that  these  propositions  were  not  appli- 
cable to  the  case. 

16.  Because  he  refused  to  charge  the  jury  as  requested  by 
plaintiffs,  as  follows :  "That  if  the  jury  find  from  the  evidence 
that  plaintiffs  were  tenants  in  common,  and  that  one  or  more  of 
the  plaintiffs  did  acts  or  made  declarations  or  admissions  which 
amount  in  law  to  permission  to  the  railroad  company  to  enter 
upon  the  land  in  dispute  and  construct  their  road  upon  it,  or  to 
acquiescence  in  the  occupation  by  the  company  of  the  land  in 
dispute,  such  acts,  declarations,  or  admissions  can  bind  only  the 
parties  who  made  them ;  and  if  no  such  acts,  declarations,  or  admis- 
sions were  made  by  other  plaintiffs,  such  plaintiffs  not  making 
them  are  entitled  to  recover.' *  But,  on  the  contrary,  the  presid- 
ing judge  did  charge  the  jury  that  permission  of  the  executors  is 
sufficient  to  bind  all. 

17.  Because  he  refused  to  charge  the  jury  as  requested  by 
plaintiffs,  as  follows :  "That  no  acts,  declarations,  or  admissions 
made  by  one  tenant  in  common  can  bind  his  co-tenant,  and  that 
this  rule  applies  with  particular  force  in  the  case  of  infants." 

#The  presiding    judge  assigned   as    reason   for  refusal  of  this 
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request,  that  it  "involved  a  question  as  to  power  of  executors  to 
bind,  and  the  court  holds  that  their  permission  is  enough,  if  estab- 
lished." 

Me$*r$.  Abney  $  Abney  and  Earned  Gary,  for  appellants. 

Mr.  J.  Ganahly  contra. 

September  9, 1884.    The  opinion  of  the  court  was  delivered  by 

Mr.  Justicb  McIver.  This  action  was  brought  by  the  Plain- 
tjffs  to  recover  possession  of  two  strips  of  land  in  the  possession 
of  the  defendant,  constituting  a  part  of  its  road-bed,  as  well  as 
damages  for  withholding  the  same.  It  seems  that  neither  the 
defendant,  nor  the  company  whose  rights  it  had  acquired  by  leg- 
islation and  arrangement,  had  ever  taken  the  steps  prescribed  by 
statute  for  the  purpose  of  acquiring  the  right  of  way  over  the 
tract  of  land  conceded  to  be  the  property  of  the  plaintiffs,  but 
that  it,  as  well  as  the  company  with  which  it  had  been  consolida- 
ted, had  taken  possession  and  constructed  its  railroad  under  an 
alleged  consent  of  the  owners,  still,  however,  acknowledging  its 
liability  to  pay  the  value  of  the  land  actually  taken,  as  well  as 
any  special  damages  occasioned  thereby.  The  jury  found  a  ver- 
dict for  the  defendant,  and  the  plaintiffs  appeal  on  the  ground  of 
error  on  the  part  of  the  Circuit  judge  in  his  rulings  as  to  the  ad- 
missibility of  certain  testimony,  and  in  his  charge  to  the  jury. 
The  exceptions  are  very  numerous,  but  as  many  of  them  were 
taken  under  a  misapprehension  of  the  judge's  charge,  as  appears 
by  his  report  settling  the  case  for  appeal,  it  will  not  be  necessary 
to  set  out  the  exceptions  in  detail. 

As  we  understand  the  case,  two  general  questions  arise  out  of 
this  appeal :  First,  whether  the  Circuit  judge  erred  in  his  rulings 
as  to  the  admissibility  of  evidence.  Second,  whether  he  erred  in 
instructing  the  jury  that  the  permission  or  consent  of  the  execu- 
tors of  James  Tompkins,  or  either  of  them,  was  sufficient  to  war- 
rant the  defendant  in  going  upon  the  land  of  the  plaintiffs  and 
constructing  its  railroad  over  said  land,  without  first  pursuing  the 
mode  prescribed  by  statute  for  having  said  land  condemned. 

While  reference  must  be  had  to  the  record  (which  is  too  volu-  % 
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minous  to  warrant  us  in  undertaking  to  make  even  an  abstract  of 
it)  for  the  origin  and  history  of  this  case,  a  brief  statement  of 
such  facts  as  may  be  necessary  to  a  proper  understanding  of  the 
questions  raised  will,  perhaps,  be  desirable.  It  is  conceded  that 
James  Tompkins  died  seized  and  possessed  of  the  tract  of  land 
over  which  the  railroad  of  the  defendant  has  been  constructed, 
and  that  the  plaintiffs  are  his  heirs  at  law ;  that  by  his  will  he 
devised  the  said  tract  of  land  to  his  widow,  Huldah  Tompkins, 
who  died  intestate  in  1868,  leaving  as  her  heirs  at  law  the  plain- 
tiffs in  this  case,  together  with  her  grandson,  who  died  in  1872, 
whose  interest  the  plaintiffs  have  acquired ;  and  that  the  plaintiffs, 
S.  S.  Tompkins  and  J.  W.  Tompkins,  are  the  duly  qualified  ex- 
ecutors of  said  will. 

By  the  first  clause  of  his  will  the  testator  directed  that  his 
debts  and  funeral  expenses  "be  paid  out  of  the  debts  due  me  or 
moneys  on  hand  at  my  death,  and  if  insufficient,  then  that  my  ex- 
ecutors, hereinafter  named,  sell  enough  of  my  estate,  not  herein 
specially  disposed  of,  either  publicly  or  privately,  and  upon  such 
terms  as  they  may  elect,  to  pay  and  satisfy  all  just  claims  against 
me."  By  the  residuary  clause  of  the  will  all  the  rest  and  resi- 
due of  the  estate  is  devised  and  bequeathed  to  certain  persons 
therein  named,  and  for  the  purpose  of  effecting  division  amongst 
the  devisees  and  legatees  so  named,  the  executors  are  authorized 
"to  sell  and  convey  any  part  or  all  of  my  estate,  either  privately 
or  at  public  or  private  auction,  that  is  at  auction  at  which  only 
the  beneficiaries  under  this  clause  are  permitted  to  buy." 

The  plaintiffs  contend  that  the  land  in  question  having  been 
specifically  devised  to  the  widow,  the  same  descended  to  them  as 
her  heirs  at  law  upon  her  death  in  1868,  and  that,  therefore,  the 
executors  of  James  Tompkins  had  nothing  whatever  to  do  with 
the  land,  and  had  no  control  over  it.  It  appears,  however,  from  the 
record  of  a  former  suit  between  these  same  parties,  introduced  in 
evidence  in  this  case,  that  these  plaintiffs  there  distinctly  alleged 
that  the  widow  "declined  to  take  under  the  said  will,  but  claimed 
dower  in  all  of  the  real  estate  of  the  testator."  This  being  so 
(and  the  fact  that  it  is  so  cannot  now  be  denied  by  the  plaintiffs), 
the  devise  to  the  widow  never  took  effect,  and  the  land  fell  into 
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the  residuum  of  the  testator's  estate,  and  the  plaintiffs  can  only 
claim  it  under  the  residuary  clause  of  the  will. 

The  question  as  to  the  competency  of  certain  evidence  resolves 
itself  into  two  branches.  After  testimony  had  been  adduced  for 
the  purpose  of  showing  that  the  defendant  company  had  entered 
upon  the  land  in  question  by  the  permission  or  acquiescence  of 
the  executors,  the  following  question  was  propounded  to  one  of 
the  witnesses  :  "Was  there  or  not  any  act  of  S.  S.  Tompkins  indi- 
cating a  dissent?"  which,  upon  objection,  was  ruled  competent. 
We  do  not  see  any  error  in  such  ruling.  The  point  of  inquiry 
was  whether  the  company  had  entered  by  permission  of  the  execu- 
tors, which  permission  may,  as  we  shall  presently  see,  be  inferred 
from  facts  and  circumstances ;  and  after  evidence  had  been  offered 
of  such  facts  and  circumstances,  we  not  only  see  no  error  in  the 
form  in  which  the  question  was  put,  but  it  would  seem  to  be  the 
most  natural  termination  of  the  inquiry. 

The  next  inquiry  is  as  to  the  correctness  of  the  ruling  by 
which  the  witness,  S.  S.  Tompkins,  was  prevented  from  testify- 
ing as  to  the  contents  of  certain  letters  alleged  to  have  been  writ- 
ten by  the  witness  to  Aiken  and  Verdery,  two  of  the  officers  of  the 
company.  Nothing  would  seem  to  be  clearer  than  that  the  let- 
ters themselves  furnished  the  best  evidence  of  their  contents;  and 
until  the  proper  foundation  was  laid,  it  was  clearly  incompetent 
to  introduce  secondary  evidence.  If,  as  it  seems  to  be  contended, 
the  plaintiffs  were  satisfied  that  the  letters  were  in  court,  in  the 
possession  of  the  defendant  or  its  officers,  notice  to  produce  them 
might  have  been  given,  even  at  the  trial  (Reynold*  v.  Quattle- 
buniy  2  Rich.)  140) ;  and  if  the  plaintiffs  failed  to  do  so,  they 
have  no  just  cause  of  complaint  that  the  secondary  evidence 
offered  by  them  was  rejected.  Nor  does  the  fact  that  Verdery 
subsequently  testified  as  to  these  letters,  alter  the  case.  His  testi- 
mony was  given  without  objection,  and  the  fact  that  one  party  has 
allowed  the  other  to  adduce  incompetent  testimony  without 
objection,  will  not  authorize  him  in  turn  to  introduce  other  incom- 
petent testimony  when  it  i%  objected  to. 

The  next  question  is  as  to  the  power  of  the  executors,  or  either 
of  them,  to  give  the  company  permission  to  enter  upon  the  land 
and  construct  its  railroad;  for  the  fact  that  such  permission  was 
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given  must  be  regarded  as  settled  by  the  verdict  of  the  jury. 
This  question  has  been  argued  by  the  appellants  as  if  the  defend- 
ant's position  was  that  such  permission  operated  as  a  transfer  of 
the  right  of  way ;  but  we  do  not  so  understand  the  position  of  the 
defendant.     On  the  contrary,  by  its  pleadings  in  this  case,  as 
well  as  in  the  former  suit  between  these  same  parties,  the  defend- 
ant expressly  concedes  its  liability  to  pay  for  the  right  of  way, 
and  avers  its  willingness  to  do  so,  whenever  the  value  of  the  land 
which  it  has  taken,  as  well  as  the  special  damages,  if  any,  shall 
be  ascertained.     The  defendant  only  contends  that  the  permis- 
sion of  the  executors  operated  to  relieve  them  from  the  charge  of 
trespassing,  in  entering  upon  the  land  and  constructing  their  rail- 
road; and  that,  as  the  plaintiffs  in  this  case,  in  order  to  enable 
them  to  recover,  must  not  only  establish  their  title  to  the  land  in 
question,  but  must  go  further  and  show  that  the  person  whom 
they  are  seeking  to  oust  is  wrongfully  in  possession,  they  cannot 
recover  if  it  appears  that  such  person  is  rightfully  in  possession. 
Under  the  construction  given  to  section  83  of  chapter  LXIII., 
of  the  General  Statutes  of  1872  (which  is  the  law  applicable  in 
this  case),  by  the  case  of  Verdier  v.  Port  Royal  Railroad  Com- 
pany, 15  S.  (7.,  476,  where  the  landowner  has  permitted  a  rail- 
road company  to  enter  upon  his  land  and  construct  its  road,  he 
cannot  maintain  an  action  to  dispossess  said  company,  even  though 
the  steps  prescribed  by  the  statute  for  the  purpose  of  condemn- 
ing so  much  of  said  land  as  may  be  necessary  for  the  purposes  of 
the  company  have  not  been  taken.      The  statute,  in  compliance 
with  the  constitutional  provision  declaring  that  private  property 
shall  not  be  taken  for  the  use  of  a  corporation  without  the  con- 
sent of  the  owner,  or  a  just  compensation  being  made  therefor, 
provides  that  a  corporation  shall,  before  entering  upon  any  land 
for  the  purpose  of  constructing  its  road,  give  notice  to  the  owner, 
so  that  if  he  objects  to  such  entry,  the  corporation  shall  first  pur- 
sue the  course  prescribed  by  the  statute  to  have  a  condemnation 
of  the  land ;  but  if  the  owner  does  not  object,  but  on  the  con- 
trary, permits  the  company  to  enter,  which  permission,  as  is  held 
by  the  case  above  cited,  may  be  inferred  from  all  the  facts  and 
circumstances,    then    such    entry   does    not  become  unlawful, 
though  it  leaves  the  company  still  liable  to  pay  for  the  value 
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of  the  land  taken,  together  with  any  special  damage  that  the  land- 
owner may  sustain  by  reason  of  such  taking.  The  only  effect  of 
such  permission  to  enter  is  not  to  confer  any  right  of  way,  but 
simply  to  relieve  the  company  so  entering  from  the  character  of  a 
trespasser. 

The  practical  inquiry,  therefore,  in  this  case  is,  whether  the 
defendant  had  such  permission  to  enter  upon  the  land  of  the 
plaintiffs  and  proceed  in  the  construction  of  its  road ;  for  if  it  did, 
then  the  entry  was  lawful  and  the  company  was  rightfully  in  pos- 
session, and  this  action  cannot  be  maintained.  Inasmuch  as  the 
verdict  of  the  jury  establishes  the  fact  that  the  company  did  have 
the  permission  of  the  executors  of  James  Tompkins,  or  one  of 
them,  to  enter  upon  the  land  for  the  purpose  of  constructing  its 
railroad,  the  inquiry  is  narrowed  down  to  the  question  whether 
the  executors,  or  either  of  them,  had  the  power  to  grant  such 
permission.  The  statute,  in  dealing  with  this  subject,  uses  the 
term  "owner"  of  the  land,  and  it  is  earnestly  contended  that  the 
executors  were  not  the  owners  of  the  land  in  question ;  but  that,  at 
most,  they  simply  had  a  power  to  sell,  for  certain  purposes,  while 
the  legal  title  remained  in  the  plaintiffs,  who  were  and  still  are 
the  owners  of  the  land. 

It  is  quite  obvious  that  the  statute  does  not  use  the  term 
"owner"  in  the  sense  of  the  holder  of  the  legal  title,  but  rather 
in  the  sense  of  one  who  has  the  control  of  the  land.  If  a  minor, 
or  other  person  under  disability,  holds  the  legal  title,  the  statute 
prescribes  that  the  notices  and  other  papers  necessary  in  the  pro- 
ceedings for  the  condemnation  of  the  land,  shall  be  served,  not 
upon  such  minor  or  other  person  under  disability,  but  upon  his 
guardian,  trustee,  or  committee — that  is,  upon  the  person  who 
exercises  control  over  the  land,  even  though  he  does  not  hold  the 
legal  title,  and  is  not,  in  the  strict  sense  of  the  term,  the  owner 
of  the  land.  In  this  case  the  executors  must  necessarily  have 
had  the  control  of  this  land,  for  they  were  not  only  authorized  to 
sell  it  for  division,  but,  after  it  had  fallen  into  the  residuum,  by 
the  widow's  renouncing  her  rights  under  the  will  and  electing  to 
claim  dower  in  the  whole  of  the  real  estate,  they  had  also  the 
power  to  sell  the  whole  or  any  part  of  it  for  the  purpose  of  pay- 
ing the  debts  of  the  testator.     To  exercise  these  powers,  the  exe- 
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cutors  must,  of  necessity,  have  retained  the  control  of  the  land, 
and  having  such  control,  we  see  no  reason  why  they,  or  either  of 
them,  could  not  grant  permission  to  the  defendant  company  to 
enter  upon  the  land  for  the  purpose  of  constructing  its  railroad, 
without  in  any  manner  interfering  with  the  right  of  such  of  the 
devisees  as  become  entitled,  on  the  division  of  the  land  appro- 
priated by  the  company,  to  claim  compensation  therefor. 

In  the  argument  here,  the  constitutionality  of  the  act  provid- 
ing the  mode  of  obtaining  compensation  for  lands  appropriated 
by  a  corporation,  has  been  assailed.  But  inasmuch  as  no  such 
question  was  raised  in  the  Circuit  Court,  or  by  any  of  the  excep- 
tions, it  is  not  properly  before  us  for  consideration.  We  may  say, 
however,  that  even  if  it  should  be  assumed  that  the  act  was  un- 
constitutional (though  upon  that  point  we  express  no  opinion), 
we  do  not  see  how  it  could  help  the  case  of  the  appellants.  For 
without  this  act,  if  the  company  has  entered  upon  the  land  by 
proper  authority,  then  it  is  rightfully  in  possession  and  this  action 
cannot  be  maintained,  but  the  plaintiffs  would  be  remitted  to  their 
claim  for  damages  merely. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 


FLENNIKEN  v.  BUCHANAN. 


A  complaint  alleged  that  G.  was  lawfully  seised  and  possessed  of  a  tract 
of  land  which  she  rented  to  K.  for  one  bale  of  cotton,  and  that  the 
interests  and  claims  of  G.  and  K.  in  the  cotton  made  upon  said  land 
had  been  assigned  to  plaintiff  for  valuable  consideration ;  that  the 
sheriff  had  seised  such  cotton  under  warrant  issued  by  the  clerk  of 
court  at  the  instance  of  B.,  to  enforce  an  alleged  lien ;  that  the 
defendants,  the  sheriff  and  B.,  unjustly  detain  6aid  cotton,  after 
demand  made  therefor  by  plaintiff;  and  judgment  was  asked  for  the 
cotton  so  seized,  or  fur  sixty  dollars,  its  value,  and  for  ten  dollars 
damages.  Held,  that  the  complaint  stated  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Before  Aldrich,  J.,  Fairfield,  February,  1884. 
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The  opinion  states  the  case. 

Mr.  J.  E.  McDonald,  for  appellant. 

Mr.  Edgar  C.  Hayntworth,  contra. 

September  20,  1884.  The  opinion  of  the  Court  was  deliv- 
ered by 

Mr.  Justice  McIver.  The  Circuit  judge  in  this  case  sus- 
tained a  demurrer  upon  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  rendered 
judgment  dismissing  the  complaint.  The  only  question  raised 
by  the  appeal,  therefore,  is,  whether  the  complaint  does  state 
facts  sufficient  to  constitute  a  cause  of  action. 

For  the  determination  of  this  question  we  are  bound  to  assume 
the  truth  of  all  the  material  allegations  of  the  complaint.  These 
allegations,  in  substance,  are  as  follows :  That  on  January  1, 
1883,  Mrs.  Anna  S.  Gradick  rented  to  one  Tobias  Kennedy  a 
tract  of  land,  of  which  she  was  lawfully  seized  and  possessed, 
Kennedy  agreeing  to  pay  her  as  rent,  on  November  1,  1883,  one 
bale  of  cotton,  weighing  four  hundred  and  eighty  pounds ;  that 
on  September  29,  1883,  "six  hundred  pounds  of  lint  cotton, 
made  and  cultivated  upon  the  premises  leased  by  the  said  Tobias 
Kennedy  from  the  said  Anna  S.  Gradick,"  were  seized  and  taken 
into  his  possession  by  the  defendant,  McCarley,  as  sheriff,  by 
virtue  of  a  warrant  issued  by  the  clerk  of  the  court  "under  an 
alleged  statutory  lien  for  rent,"  issued  at  the  instance  of  the 
other  defendant,  Buchanan ;  "that  the  respective  interests  and 
claims  of  the  above  named  Tobias  Kennedy  and  Anna  S.  Grad- 
ick in  and  upon  the  cotton  and  produce  so  seized  have  been  duly 
assigned,  for  valuable  consideration,  to  D.  R.  Flenniken,  the 
plaintiff  in  this  action ;"  and  that  the  defendants,  after  demand 
therefor,  still  unjustly  detain  the  said  cotton,  the  value  of  which 
is  sixty  dollars,  to  the  damage  of  the  plaintiff  ten  dollars. 

The  legal  effect  of  these  allegations  are,  first,  that  Mrs.  Grad- 
ick was  the  legal  owner,  and  entitled  to  the  possession  of  the 
land  in  January,  1883,  for  that  is  the  plain  meaning  of  the  terms 
"lawfully  seized  and  possessed";  second,  that  as  such  owner  she 
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leased  the  premises  to  Kennedy,  who  thereby  became  entitled  to 
the  produce  made  on  the  place — the  legal  owner  of  it — (in  the 
absence  of  any  showing  to  the  contrary,  and  there  is  no  such 
showing  here)  subject  to  the  lien  of  Mrs.  Gradick  for  rent; 
third,  that  defendants,  under  some  "alleged"  statutory  lien  for 
rent  (by  whom  given  does  not  appear),  seized  six  hundred  pounds 
of  the  cotton  made  on  the  said  premises,  and  upon  demand  "un- 
justly" refuse  to  deliver  it  up  to  the  plaintiff,  who  had  bought  the 
"interests  and  claims"  of  both  Kennedy  and  Mrs.  Gradick. 

It  is  difficult  for  us  to  understand  why  these  allegations  are  not 
a  sufficient  statement  of  a  cause  of  action.  It  is  true  that  there 
is  no  allegation,  in  so  many  words,  that  the  plaintiff  is  the  owner 
of  the  cotton,  but  that  is  necessarily  implied  from  the  allegations 
which  are  made.  Kennedy  having  leased  the  premises  from  the 
legal  owner,  was  unquestionably  entitled,  in  the  absence  of  any 
showing  to  the  contrary,  to  the  produce  grown  thereon;  and 
when  he  sold  his  interest  to  the  plaintiff,  his  right  to  the  cotton 
in  question  passed  to  the  plaintiff,  who  would  have  held  the  same 
subject  to  the  lien  of  Mrs.  Gradick ;  but  as  she  too  assigned  her 
claim  to  the  plaintiff,  he  thereby  became  the  absolute  owner  of 
the  cotton,  until  some  one  else  is  shown  to  have  a  superior  title, 
or  some  lien  which  would  justify  its  seizure;  and  this  does  not 
appear  in  the  complaint.  All  that  there  appears  is  that  the  cot- 
ton was  seized  under  an  alleged  statutory  lien  for  rent,  but  by  or 
to  whom  is  not  stated,  though  the  inference  would  probably  be 
that  it  was  claimed  to  be  due  to  the  defendant,  Buchanan.  But 
whether  there  was  in  fact  any  such  lien  as  alleged,  and  whether 
it  covered  the  cotton  in  question,  does  not  appear  in  the  com- 
plaint; and  if  so,  these  facts  must  be  made  to  appear  by  way  of 
defence. 

But  without  discussing  the  question  further,  we  think  the  case 
of  Childers  v.  Verner  $  Stribling,  12  S.  (7.,  1,  is  conclusive. 
Indeed,  this  case  is  much  stronger  in  favor  of  the  plaintiff  than 
that.  In  that  case  there  was  not  only  no  distinct  allegation  of 
ownership  in  the  plaintiff,  but  the  allegation  that  she  had  rented 
the  premises  upon  which  the  crop  in  question  was  grown  could 
only  be  inferred  by  a  somewhat  strained  construction  of  one  of 
the  paragraphs  of  the  complaint ;  and  this,  too,  notwithstanding 
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the  fact  that  in  preceding  paragraphs  it  was  distinctly  alleged 
that  the  premises  had  been  rented  to  one  McFall,  who  had  em- 
ployed the  plaintiff  to  work  the  crop.  Yet  the  court  held  that, 
though  the  complaint  was  defective  in  its  mode  of  statement,  it 
was  in  substance  sufficient ;  and  that  the  defect  in  the  manner  of 
stating  the  facts  constituting  the  cause  of  action  should  have 
been  corrected  by  motion  to  make  the  allegations  more  distinct, 
and  that  the  demurrer  was  improperly  sustained  by  the  Circuit 
Court. 

The  rule  was  there  laid  down,  in  the  language  of  Pomeroy,  as 
follows  :  "The  true  doctrine  to  be  gathered  from  all  the  cases  is, 
that  if  the  substantial  facts  which  constitute  a  cause  of  action  are 
stated  in  a  complaint  or  petition,  or  can  be  inferred  by  reasonable 
intendment  from  the  matters  which  are  set  forth,  although  the 
allegations  of  these  facts  are  imperfect,  incomplete,  and  defective, 
such  insufficiency  pertaining,  however,  to  the  form  rather  than  to 
the  substance,  the  proper  mode  of  correction  is,  not  by  demurrer, 
nor  by  excluding  evidence  at  the  trial,  but  by  a  motion  before 
the  trial  to  make  the  averments  more  definite  and  certain  by 
amendment."  Applying  this  rule  to  the  case  now  under  con- 
sideration, we  think  the  Circuit  judge  erred  in  sustaining  the 
demurrer. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  reversed  and  that  the  case  be  remanded  to  that  court 
for  a  new  trial. 


IN  RE  MALONE'S  ESTATE,  IN  THE   MATTER  OF  NOTIFICA- 
TION BY  BRYAN,  ESCHEATOR. 

EX  PARTE  BUIST,  ADMINISTRATOR. 

EX  PARTE  MALONE. 

EX  PARTE  BUIST,  ADMINISTRATOR,  ET  AL. 

1.  Upon  the  death  of  a  person  intestate,  title  to  his  real  estate  instantly 
vests  in  his  heirs,  or,  leaving  none,  in  the  state,  although  it  may  not 
be  known  nntil  after  judicial  inquiry  where  the  title  has  vested. 
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2.  Where  title  to  real  estate  vests  in  the  state,  the  state  will  not  dis- 
pose of  the  property  until  the  escheat  has  been  ascertained  in  the 
mode  prescribed  by  law;  but  the  state  may,  before  office  found, 
grant  to  individuals  or  corporations  her  right  to  property  already 
escheated,  and  even  to  such  as  may  hereafter  escheat,  in  which  case 
the  right,  when  legally  established,  has  relation  back  to  the  death  of 
the  intestate. 

3.  The  state  retains  absolute  control  over  charters  granted  to  munici- 
pal corporations,  but  not  over  the  property  of  such  corporations. 

4.  In  1799  the  state  granted  to  the  City  Council  of  Charleston  for  the 
benefit  of  its  Orphan  House,  all  escheated  property,  within  certain 
limits,  to  the  amount  of  $50,000;  and  in  1868  the  constitution 
directed  the  proceeds  of  all  escheated  property  to  be  preserved  as  a 
"State  School  Fund*'  for  the  use  of  "free  public  schools."  In  1864 
a  person  died  intestate,  leaving  lands  within  said  limits,  which  was 
claimed  to  be  escheated  property.  Held,  that  the  right  so  granted  by 
the  act  of  1799  could  not  be  divested  by  the  constitution  of  1868, 
and  that  the  said  city  council  were  entitled  to  so  much  of  this  pro- 
perty (if  escheated)  as  would,  with  its  previous  receipts  from  like 
sources,  make  up  the  amount  of  $50,000. 

5.  The  right  of  the  city  to  such  balance  is  not  affected  by  its  failure  to 
claim  previously  escheated  property  of  greater  value  within  those 
limits,  which  had  been  granted  by  the  state  to  other  parties. 

6.  But  an  act  of  the  legislature,  passed  in  1878,  extending  the  limit  of 
its  former  grant  of  $50,000  to  $100,000,  was  in  conflict  with  the  con- 
stitution of  1868  (art.  X.,  J  11),  and  therefore  null  and  void. 

7.  An  Orphan  House  under  the  control  of  the  city  of  Charleston,  open 
only  to  "poor  orphan  children,  or  the  children  of  poor,  distressed, 
or  disabled  parents,"  is  not  a  "free  public  school'*  of  the  state. 

8.  Notification  of  escheat  was  properly  served  under  section  2300  of 
the  general  statutes,  but  the  subsequent  proceedings  thereunder 
were  not  conducted  in  compliance  with  the  law.  Some  parties  came 
in  and  filed  their  traverse.  Held,  that  the  proceeding  could  not  affect 
parties  not  appearing,  but  having  been  properly  commenced,  it 
should  not  be  dismissed,  and  the  parties  who  did  appear  were  enti- 
tled to  have  a  trial  of  their  traverse. 

9.  Each  separate  traverse  under  a  notification  of  escheat  is  a  separate 
case,  and  should  be  separately  tried. 

Before  Witherspoon,  J.,  Charleston,  November,  1883. 

These  appeals  were  brought  to  this  Court  under  the  titles  of: 
"In  the  matter  of  notification  by  George  D.  Bryan,  Esq.,  deputy 
escheator  for  the  City  Council  of  Charleston ;  ex  parte  G.  L. 
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Buist,  administrator,  v.  G.  D.  Bryan,  deputy  escheator,  et  al. ; 
ex  parte  Lemuel  Malone,  et  al,  v.  G.  D.  Bryan,  deputy 
escheator,  et  ah ;  ex  parte  G.  L.  Buist,  administrator,  et  al.,  v. 
G.  D.  Bryan,  deputy  escheator."  The  opinion  fully  states  the 
cases. 

Upon  the  motion  of  Buist,  administrator,  to  set  aside  all  of  the 
proceedings  as  "unconstitutional,  null,  and  void,"  the  Circuit 
judge,  after  making  a  statement  of  the  facts,  and  citing  and  quot- 
ing Const.,  Art.  X.,  §  11 ;  a*t  of  1799,  §  15,  5  Stat.,  366 ; 
Gen.  Stat.,  §  2318,  continued  his  decree  as  follows: 

It  appears  from  the  year  book  for  1881,  issued  by  the  city  of 
Charleston,  introduced  on  argument,  without  objection,  that  the 
full  amount  of  the  $50,000  limited  by  the  grant  under  act  of 
1799,  has  never  been  realized  from  escheated  property  by  the 
City  Council  of  Charleston  for  the  benefit  of  the  Orphan  House. 
It  will  be  observed  that  under  the  act  of  1799  the  grant  is  made 
not  to  the  City  Council  of  Charleston  for  governmental  purposes, 
but  to  said  City  Council  for  the  express  benefit  of  the  Orphan 
House  of  Charleston,  a  charitable  institution.  In  Cooleys  Const 
Lim.,  339,  it  is  stated:  "If  a  grant  is  made  to  a  municipal  cor- 
poration charged  with  a  trust  in  favor  of  an  individual  private 
corporation  or  charity,  the  interest  which  the  cestui  que  trust  has 
under  the  grant  may  sustain  it  against  legislative  revocation." 
It  will  not  be  denied  that  the  Orphan  House,  under  the  act  of 
1799,  under  grant  from  the  state,  was  entitled  to  any  interest  or 
title  of  the  state  acquired  at  the  death  of  Thomas  W.  Malone,  in 
1864,  by  escheat. 

It  is  equally  clear  that  if  any  right  vested  in  the  City  Council 
for  the  Orphan  House  upon  the  death  of  Thomas  W.  Malone  in 
1864,  such  right  could  not  be  divested  by  any  subsequent  pro- 
vision of  the  constitution  of  1868.  In  Harloch  v.  Jackson,  1 
Tr.  Con.  R.,  135,  it  was  held  :  "In  cases  of  escheats  for  want  of 
heirs  the  freehold  is  vested  in  the  state  from  the  time  of  the 
death."  In  this  case  the  land  had  been  granted  to  one  Allison, 
who  died  without  heirs.  The  court  says :  "It  seems  clear  that 
the  land  in  question  is  to  be  regarded  as  an  escheat  from  the 
time  of  Allison's  death.  *  *  *  In  order  to  authorize  the 
use  of  it  to  public  purposes  or  the  disposal  of  it  by  public  au- 
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thority,  there  must  be  an  office  found,  that  is  to  say,  there  must 
be  proceedings  to  establish  the  escheat  pursuant  to  act  of  assem- 
bly." 

Under  this  authority  it  seems  that  the  title  cannot  remain  in 
abeyance,  but  instantaneously  vests  in  the  public  upon  death 
without  any  one  who  can  lawfully  claim  by  descent  or  purchase. 
I  must  conclude  and  hold  that  upon  the  death  of  Thomas  W. 
Malone,  the  City  Council  of  Charleston  acquired,  under  the  act 
of  1799,  vested  rights  for  the  benefit  of  the  Orphan  House,  that 
could  not  be  annulled  or  repealed  by  the  constitution  of  1868. 

Do  the  provisions  of  section  11  of  article  X.  of  the  constitu- 
tion of  1868  conflict  with  the  provisions  of  the  act  of  1799  ? 
Whenever  an  act  of  the  legislature  can  be  construed  and  applied 
as  to  avoid  conflict  with  the  constitution,  it  should  be  done.  The 
act  of  1799  vests  property  now  escheated,  or  which  shall  here- 
after be  escheated.  Section  11  of  article  X.  of  the  constitution 
directs  the  proceeds  of  estates  of  deceased  persons  who  have  died 
without  leaving  a  will  or  heir,  to  be  invested  as  a  school  fund. 
In  this  section  of  the  constitution  we  find  the  limitation,  "not 
otherwise  appropriated  by  this  state  or  the  United  States." 

By  reference  to  legislative  acts,  it  appears  to  have  been  the 
policy  of  the  legislature  prior  to  the  adoption  of  the  constitution 
of  1868  to  grant  escheated  property  to  a  certain  amount  in  value 
to  trustees  of  schools  and  charitable  associations  in  certain  locali- 
ties. It  was  decided  in  Nettles  v.  Curnmings,  9  Rich  Eq.,  440, 
that  the  legislature  had  the  right  to  grant  future  escheats,  and 
conferring  power  to  hold  and  possess  escheated  property  to  a  cer- 
tain amount  was  not  void  for  uncertainty.  It  occurs  to  me  that 
the  expression,  "not  otherwise  appropriated  by  the  state  or  the 
United  States,' '  in  section  11  of  article  X.  of  the  constitution, 
was  intended  as  a  recognition  of  the  validity  of  former  grants  by 
the  state  of  escheated  property,  and  was  only  intended  to  apply 
the  proceeds  of  escheated  property  in  excess  of  the  limits  of  such 
grants.  Section  2,318  of  the  general  statutes  seems  to  me  to 
sustain  this  view. 

In  this  view,  I  do  not  think  the  constitution  of  1868  conflicts 
with  the  act  of  1799,  but  even  if  it  did,  it  could  not  repeal  said 
act,  if,  as  I  conclude,  rights  vested  under  said  act  at  the  death  of 
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Thomas  W.  Malone  in  1864.  The  act  of  December  23,  1878, 
must  be  held  to  be  in  conflict  with  article  X.,  §  11,  of  the  consti- 
tution of  1868,  but  this  does  not  affect  the  conclusions  reached 
already  that  this  motion  cannot  be  granted. 

It  is  therefore  ordered  and  adjudged,  that  the  motion  of 
George  Lamb  Buist,  administrator  of  Thomos  W.  Malone,  be 
refused. 

The  Circuit  decree  on  the  motion  to  dismiss  the  proceedings 
as  "unauthorized  under  the  laws  of  the  state  in  such  cases  made 
and  provided,"  (omitting  its  statement  of  facts),  was  as  follows: 

It  was  conceded  in  argument  that  George  D.  Bryan,  deputy 
escheator,  had  not  procured  the  inquest  and  verdict  of  &  jury  with 
the  certificate  thereof  by  a  judge,  as  provided  in  section  2301  of 
the  general  statutes.  At  this  stage  of  the  proceedings  to  escheat 
the  lands  of  Thomas  W.  Malone,  this  motion  is  made.  The 
authority  for  the  institution  of  this  proceeding  by  George  D. 
Bryan  is  not  questioned.  The  motion  only  seeks  to  set  aside  all 
of  the  proceedings  subsequent  to  the  notification  of  escheat  as 
null  and  void,  under  the  law  regulating  the  escheat  of  property. 

Chapter  XCII.  of  the  general  statutes  is  substantially  the 
same  as  the  act  of  1787  (5  Stat,  47),  entitled  "an  act  to  appoint 
escheators  and  to  regulate  escheats."  In  McCaw  v.  Q-albraith, 
7  Rich.,  86,  the  court,  referring  to  the  act  of  1787,  say:  "This 
act  and  the  amendments  of  it  contain  the  only  provision  which  we 
have  of  machinery  for  executing  such  law  concerning  escheats  and 
forfeitures  as  now  prevails  in  this  State.  *  *  *  In  providing  in 
reference  to  such  cases  for  inquest  of  office,  public  notice,  order 
of  sale,  if  there  should  be  no  claimant,  traverse  by  a  claimant  and 
trial     *     *     »." 

In  Harlock  v.  Jackson,  1  Tr.  Con.  R.,  142,  it  is  held  that  in 
order  to  authorize  the  use  of  property  to  public  purposes  or  the 
disposal  of  it  by  the  public  authority  there  must  be  an  office 
found,  that  is,  proceedings  to  establish  the  escheat,  pursuant  to 
act  of  assembly.  I  therefore  conclude  and  hold  that  a  compliance 
with  the  provisions  of  section  2301  of  the  general  statutes  is 
necessary  in  proceedings  for  escheat  of  land. 

Does  the  omission  to  comply  with  the  provisions  of  the  said 
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section  render  all  of  the  proceedings  had  in  this  cause  null  and 
void  ?  What  proceedings  have  been  had  in  this  cause  ?  The 
deputy  escheator  (whose  authority  to  institute  this  proceeding  is 
not  questioned)  is  before  the  court  with  notice  that  certain  lands 
have  escheated.  Upon  the  deputy  escheator's  notice,  but  before 
inquest  of  office,  a  claimant  is  permitted  by  the  court  upon  peti- 
tion in  this  proceeding  to  traverse  the  escheat  and  take  testimony 
to  be  used  at  the  trial  of  the  cause.  The  court  has  therefore 
undertaken  to  determine  the  issue  between  the  escheator  and  tra- 
verser. Pending  this  issue,  other  claimaints,  who  have  not  as 
yet  traversed  the  escheat,  upon  petition  and  notice  move  the  court 
to  set  aside  proceedings  already  had  as  null  and  void,  because  such 
proceedings  have  not  been  according  to  law. 

It  there  had  been  a  final  determination  between  the  escheator 
and  traverser  in  this  proceeding,  as  already  indicated,  I  would 
hold  that  the  escheat  could  not  be  established  without  the  inquest 
and  verdict  of  a  jury  under  section  2301,  as  well  as  a  compliance 
with  the  other  provisions  of  law.  In  this  proceeding  the  ini- 
tiatory notice  of  escheat  to  the  judge  has  been  given  as  pro- 
vided in  section  2300  of  the  general  statutes.  There  has  been 
no  inquest  of  office  or  public  notice  to  claimants  as  required  by 
sections  2301  and  2302.  Whilst  the  law  may  contemplate  the 
inquest  of  office  and  notice  to  claimants  as  therein  provided  at  an 
earlier  stage  of  the  proceedings,  for  the  escheat  of  Malone's  lands, 
yet  I  can  discover  nothing  in  the  law  to  prevent  these  steps  still 
being  taken. 

I  conclude  and  hold,  that  it  would  be  competent  for  the  court 
in  which  an  issue  is  pending  between  an  escheator  and  a  traverser 
to  allow  any  defect  in  the  proceedings  for  escheat  to  be  remedied 
at  any  time  before  a  final  determination  of  the  issue.  As  the  tra- 
verser is  in  no  default,  he  should  not  be  subjected  to  the  delay 
or  prejudiced  in  what  might  result  from  the  granting  of  the 
motion  at  the  instance  of  parties  who  have  not  as  yet  traversed 
the  escheat. 

Even  if  it  were  not  competent  for  the  court  yet  to  allow  the 
deputy  escheator  to  proceed  under  his  notice,  I  hold  it  would  not 
be  competent  for  this  court  to  reverse  and  set  aside  orders 
passed  in  a  cause  before  the  court.     The  effect  of  the  orders  in 
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the  cause  as  well  as  all  other  matters  involving  the  regularity  of 
the  proceeding  will  be  determined  by  the  court  upon  the  trial  upon 
its  merits  of  the  issue  between  the  escheator  and  the  traverser. 

It  is  ordered  and  adjudged  that  the  motion  of  Samuel  Malone, 
Henry  Malone,  Bates  Malone,  and  others,  upon  petition  filed  to 
set  aside  the  proceedings  in  the  above  entitled  cause,  be  refused. 
It  is  further  ordered,  that  George  D.  Bryan,  deputy  escheator,  do 
serve  a  copy  of  the  notice  of  escheat  of  the  lands  of  Thomas  W. 
Malone  upon  Samuel  Malone,  Bates  Malone,  and  others,  named 
in  the  petition  accompanying  the  notice  of  the  motion  herein 
refused,  and  that  each  of  said  parties  have  leave  to  traverse  said 
escheat. 

The  exceptions  to  these  decrees,  taken  by  the  several  appel- 
lants, raise  the  points  stated  in  the  opinion. 

Mr.  Henry  Buist,  for  Buist,  administrator. 

Messrs.  J.  D.  Kennedy  and  T.  H.  Clarke,  for  G.  W.  Malone 
et  al. 

Mr.  James  Simons,  for  Lemuel  Malone  et  al. 

Mr.  W.  M.  Thomas,  for  Henry  Malone  et  al. 

Mr.  Robert  Chisolm,  for  J.  G.  Fawkner  et  al. 

Mr.  Q.  D.  Bryan,  for  the  deputy  escheator. 

September  20, 1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  These  three  appeals,  under  the  titles 
above  stated,  all  grow  out  of  proceedings  instituted  by  Geo.  D. 
Bryan,  as  deputy  escheator  for  the  City  Council  of  Charleston, 
for  the  purpose  of  having  certain  real  estate  of  the  late  Thomas 
W.  Malone  declared  to  be  escheated  and  vested  in  said  City 
Council  for  the  benefit  of  the  Orphan  House  of  Charleston, 
upon  the  ground  that  he  died  leaving  no  person  who  can  lawfully 
claim  the  same  either  by  purchase  or  descent. 

The  facts  out  of  which  the  questions  to  be  determined  arise  are 
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substantially  as  follows:  sometime  in  1864  the  said  Thomas  W. 
Malone  departed  this  life,  in  the  city  of  Charleston,  intestate, 
leaving  sundry  lots  in  the  said  city,  described  in  the  notification 
of  escheat,  as  well  as  some  personal  property.  Soon  after  his 
death,  George  Lamb  Buist,  Esq.,  was  duly  appointed  adminis- 
trator of  his  personal  estate,  and  he  has  been,  and  still  is,  in  the 
receipt  of  the  rents  and  profits  of  said  real  estate.  On  December 
18,  1882,  George  D.  Bryan,  as  deputy  escheator  for  the  City 
Council  of  Charleston,  served  a  notification  of  escheat  upon  Judge 
Pressley,  the  judge  of  the  1st  Circuit,  which  embraced  the  city 
of  Charleston.  After  this  notification,  the  respondent,  John  G. 
Fawkner,  presented  his  petition,  denying  that  the  said  Thomas 
W.  Malone  died  leaving  no  heirs  capable  of  inheriting  his  estate, 
and  on  the  contrary  averring  that  he  and  others  therein  named  are 
the  heirs  at  law  and  distributees  of  said  estate.  On  February  3, 
1883,  Judge  Pressley  granted  an  order  directing  the  deputy 
escheator  to  serve  a  copy  of  the  notice  of  escheat  upon  the  attor- 
ney of  said  Fawkner,  with  leave  to  him  to  traverse  the  escheat, 
which  traverse  was  filed  on  February  10,  1883. 

In  the  meantime,  to  wit,  on  February  7,  1883,  George  Lamb 
Buist,  as  administrator  of  Thomas  W.  Malone,  upon  whom  a 
copy  of  the  notice  of  escheat  had  been  served,  filed  his  petition 
denying  that  Thomas  W.  Malone  had  died  without  leaving  any 
person  capable  of  inheriting  his  estate ;  stating  that  he  had  been 
informed  that  the  intestate  left  a  sister,  who  formerly  resided  in 
one  of  the  southwestern  states,  and  that  he  had  other  connec- 
tions in  the  state  of  Alabama ;  that  he  had  been  served  with  a 
notice  by  the  attorney  of  said  Fawkner,  claiming  that  he  and 
others  nauied  in  the  petition  of  said  Fawkner  were  entitled  as 
next  of  kin  and  heirs  at  law  to  the  estate  of  the  intestate ;  that 
an  action  had  been  commenced  on  January  13,  1883,  by  the  said 
Fawkner  against  him  as  administrator  and  the  said  Bryan  as 
deputy  escheator,  to  recover  the  personal  estate  and  to  be  let  into 
possession  of  the  real  estate  of  said  Thomas  W.  Malone,  and  for 
an  account  of  the  personalty  and  the  rents  and  profits  of  the 
realty ;  submitting  that  no  order  can  properly  be  made  in  the 
premises  until  notice  has  been  published  according  to  law,  calling 
in  all  persons  claiming  to  be  heirs  and  distributees  of  said 
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Thomas  W.  Malone,  and  praying  that  his  rights  and  interests 
may  be  protected  in  any  order  that  may  be  made  in  the  premises. 

Subsequently  to  the  filing  of  the  petition  and  traverse  of 
Fawkner,  as  above  stated,  but  at  what  date  does  not  appear,  Geo. 
D.  Bryan,  as  deputy  escheator,  filed  his  reply,  controverting  the 
allegations  of  Fawkner's  petition,  and  praying  that  such  further 
proceedings  may  be  had  as  will  give  an  opportunity  to  bring  in 
all  those  who  claim  to  be  next  of  kin  of  said  Thomas  W.  Ma- 
lone, so  that  the  rights  of  all  parties  may  be  finally  adjudicated. 
On  April  5,  1883,  Henry  Malone  filed  his  petition  and  claimed 
to  be  an  heir  at  law  of  said  Thomas  W.  Malone,  and  on  the  same 
day  an  order  was  granted  requiring  the  deputy  escheator  to  serve 
the  notice  of  escheat  upon  the  attorney  of  said  Henry  Malone, 
with  leave  to  traverse  the  escheat,  but  it  does  not  appear  that 
any  traverse  was  filed  by  him. 

On  April  7,  1883,  Judge  Cothran,  while  holding  the  courts  of 
the  first  Circuit,  granted  an  order  for  the  clerk  to  advertise,  in 
accordance  with  the  provisions  of  section  2302  of  the  general 
statutes,  calling  upon  all  persons  claiming  to  be  entitled  to  the 
estate  of  said  Thomas  W.  Malone  to  come  in  and  make  good 
their  claims.  In  pursuance  of  this  order,  the  clerk  did  publish 
an  advertisement,  without  date,  calling  upon  the  heirs  of  said 
Thomas  W.  Malone  "to  appear  and  make  claim  to  his  estate 
before  the  expiration  of  six  months  from  the  date  hereof."  Mark 
Malone  and  others  having  presented  their  petition  claiming  to  be 
next  of  kin  of  said  intestate,  the  court  granted  an  order  on  June 
30,  1883,  requiring  the  deputy  escheator  to  serve  a  copy  of  the 
notice  of  escheat  upon  the  attorney  of  the  petitioners,  with  leave 
to  them  to  traverse  the  escheat,  but  it  does  not  appear  that  any 
traverse  was  ever  filed  by  them. 

On  October  3,  1883,  a  claim  was  filed  by  Charles  Malone  and 
others,  but  no  action  seems  to  have  been  taken  thereon.  On  Oc- 
tober 4,  1883,  a  traverse  was  filed  by  Geo.  L.  Hill,  one  of  the 
claimants  named  in  the  petition  of  John  G.  Fawkner,  above  men- 
tioned. On  October  5,  1883,  a  claim  was  filed  by  Geo.  W.  Ma- 
lone and  others,  and  no  action  taken  thereon.  On  October  6, 
1883,  a  petition  was  filed  by  Lemuel  Malone  and  others,  claiming 
that  they  and  others,  some  of  whom  are  infants,  whose  names  are 
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unknown  to  the  petitioners,  are  heirs  at  law  and  next  of  kin  of 
the  intestate,  and  as  such  entitled  to  his  estate,  both  real  and  per- 
sonal ;  that  the  mode  prescribed  by  law  by  which  lands  are  to  be 
declared  escheated  has  not  been  pursued  in  the  proceedings 
herein ;  that  the  advertisement  by  the  clerk,  under  the  order  of 
April  7,  1883,  was  not  in  accordance  with  the  law ;  and  praying 
that  all  the  proceedings  subsequent  to  the  notification  of  escheat 
be  set  aside  as  null  and  void ;  and  failing  in  this,  that  they  may 
be  served  with  a  copy  of  the  notification  of  escheat,  with  leave 
to  traverse  the  same.  On  October  9,  1883,  a  traverse  was  filed 
by  Margaretta  Taylor  and  others,  some  of  the  parties  named  in 
the  above  mentioned  petition  of  John  C.  Fawkner  as  heirs  at 
law  of  the  said  Thomas  W.  Malone. 

On  the  same  day  of  the  filing  of  the  petition  of  Lemuel  Ma- 
lone and  others,  as  above  stated,  these  petitioners,  by  their  coun- 
sel, gave  notice  to  the  clerk  of  the  court,  and  to  Mr.  Bryan,  the 
deputy  escheator,  that  they  would  move  the  court  at  its  next  ses- 
sion "to  set  aside  all  the  proceedings  in  the  matter  of  the  pro- 
ceedings for  the  escheat  of  the  lands  of  the  said  Thomas  W.  Ma- 
lone subsequent  to  the  notification  of  escheat  therein,  on  the 
ground  that  the  same  are  null  and  void,  and  unauthorized  under 
the  laws  of  the  state  in  such  cases  made  and  provided." 

On  October  23,  1883,  Geo.  Lamb  Buist,  as  administrator  as 
aforesaid,  gave  notice  to  the  attorneys  representing  the  various 
parties  of  a  motion  to  set  aside  all  the  proceedings  upon  the 
ground  that  under  section  11  of  article  X.  of  the  constitution  of 
this  state  the  proceeds  "of  all  estates  of  deceased  persons  who 
have  died  without  leaving  a  will  or  heir"  are  appropriated  to  the 
establishment  and  maintenance  of  "free  public  schools,  and  for 
no  other  purposes  or  uses  whatever,"  and  that,  therefore,  Geo.  D. 
Bryan,  as  deputy  escheator  for  the  City  Council  of  Charleston, 
has  no  authority  to  institute  any  proceedings  for  the  escheat  of 
lands  in  the  city  of  Charleston,  either  for  the  benefit  of  the 
Orphan  House  of  Charleston,  or  for  any  other  purpose. 

These  motions  were  heard  at  November  term,  1883,  by  Judge 
Witherspoon.  At  the  hearing,  it  was  contended  by  the  adminis- 
trator, Mr.  Buist,  and  by  those  uniting  with  him  in  this  appeal, 
that  although  the  15th  section  of  the  act  of  1799  (5  Stat.}  366), 
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vesting  in  the  City  Council  of  Charleston  for  the  benefit  of  the 
Orphan  House  of  Charleston  all  escheated  property  in  the  par- 
ishes of  St.  Philip  and  St.  Michael,  which  embrace  the  city  of 
Charleston,  to  an  amount  not  exceeding  the  sum  of  fifty  thousand 
dollars,  had  never  been  in  express  terms  repealed,  yet  that  it  was 
abrogated  by  the  provisions  of  section  11  of  article  X.  of  the 
constitution  of  1868 ;  but  that  if  this  position  could  not  be  main- 
tained, then  the  City  Council,  having,  as  it  was  conceded,  already 
received  the  proceeds  of  escheated  property  to  the  amount  of 
$48,648.19,  it  can  only  claim  the  balance  of  the  sum  limited  in 
the  act  of  1799  to  $50,000,  to  wit,  the  sum  of  $1,351.81,  and 
that  for  this  purpose  they  should  be  required  to  confine  their  pro- 
ceedings to  only  so  much  of  the  property  as  would  yield  that 
balance,  notwithstanding  the  fact  that  the  legislature,  by  the  act 
of  1878  (16  Stat,  731),  had  amended  the  15th  section  of  the  act 
of  1799,  above  cited,  by  increasing  the  sum  therein  mentioned 
from  fifty  to  one  hundred  thousand  dollars,  because  the  act  of 
1878  was  in  conflict  with  the  provisions  of  the  constitution  above 
cited. 

On  January  23,  1884,  Judge  Witherspoon  filed  his  judgment 
holding  that  the  provisions  of  the  15th  section  of  the  act  of  1799 
were  not  abrogated  by  the  provisions  of  the  constitution  of  1868, 
but  that  the  act  of  1878  was  in  conflict  with  said  constitution, 
and  dismissing  the  motion  of  the  administrator.  From  this  judg- 
ment the  administrator  appeals,  and  all  the  parties  claiming  to 
be  heirs  at  law  of  Thomas  W.  Malone,  except  John  G.  Fawkner 
and  those  mentioned  in  his  petition,  unite  with  the  administrator 
in  his  appeal.  Mr.  Bryan,  the  deputy  escheator  also  appeals 
upon  the  ground  that  the  Circuit  judge  erred  in  holding  the  act 
of  1878  unconstitutional. 

At  the  pame  term,  the  motion  submitted  on  behalf  of  Lemuel 
Malone  and  others  was  heard,  when  it  was  contended  by  the 
moving  parties  that,  inasmuch  as  the  mode  of  proceeding  pre- 
scribed originally  by  the  act  of  1787,  5  Stat,  46  (the  provisions 
of  which  are  substantially  re-enacted  in  sections  2300-2315  of 
the  General  Statutes  of  1882),  had  not  been  strictly  pursued 
after  the  notification  of  escheat  had  been  served  upon  the  judge 
of  the  1st  Circuit,  all  the  proceedings  subsequent  to  such  notifica- 
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tion  were  nullities  and  should  be  so  declared.  On  January  22, 
1884,  Judge  Witherspoon  filed  his  judgment,  holding  that,  while 
there  were  defects  in  the  proceedings,  they  were  not  such  as  ren- 
dered the  proceedings  void,  but  that  they  might  be  supplied,  and 
refused  the  motion.  He  also  ordered  the  deputy  escheator  to 
serve  a  copy  of  the  notice  of  escheat  on  the  petitioners  with  leave 
to  traverse  the  same.  From  this  judgment,  Lemuel  Malone  and 
the  others  named  in  the  petition  appeal,  and  all  the  other  parties 
claiming  to  be  heirs  of  Thomas  W.  Malone  (except  John  G. 
Fawkner  and  those  named  in  his  petition),  as  well  as  Mr.  Buist, 
the  administrator,  join  in  this  appeal. 

These  appeals  raise  the  following  questions:  1st.  Whether  the 
provisions  of  the  15th  section  of  the  act  of  1799  have  been 
repealed  or  abrogated  by  the  11th  section  of  article  X.  of  the 
constitution  of  1868.  2d.  Whether  the  act  of  1878,  increasing 
the  grant  of  escheated  lands  to  the  City  Council  of  Charleston 
for  the  benefit  of  the  Orphan  House  from  fifty  to  one  hundred 
thousand  dollars,  is  in  conflict  with  said  constitutional  provision. 
3d.  Whether  the  defects  in  the  proceedings  instituted  by  Mr. 
Bryan,  as  deputy  escheator,  are  such  as  to  render  all  of  such  pro- 
ceedings, since  the  notification  of  escheat,  null  and  void,  or 
whether  such  defects  may  not  yet  be  supplied. 

I.  Title  to  real  estate  cannot  remain  in  abeyance ;  it  must  be 
vested  in  some  one.  When,  therefore,  a  person  seized  of  real 
estate  dies  intestate,  the  title  to  such  estate  vests  at  once  in 
his  heirs,  if  he  leaves  any,  but  if  there  is  no  person  who  can 
establish  that  relation,  then  the  title  must  necessarily  at  once 
vest  in  the  State  as  escheated  property.  The  fact  that  it  may  be 
uncertain  or  unknown  where  the  title  does  vest,  until  after  a 
judicial  determination  of  the  question  in  whom  the  title  is  vested, 
does  not  prevent  the  immediate  vesting  of  the  title  in  the  person 
really  entitled;  for  the  law  will  regard  the  title  as  vested  in  such 
person  immediately  upon  the  death  of  the  intestate,  although  it 
may  not  then,  or  for  some  time  afterwards,  be  known  where  the 
title  has  vested.  This  doctrine  is  fully  supported  by  authority. 
Rarlock  v.  Jackson,  1  Tr.  Con.  R.y  135,  reported  also  in  3 
Brev.j  254;  City  Council  of  Charleston  v.  Lange,  1  Mill.  Con. 
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Although  the  title  is  thus  vested  in  the  state  immediately  upon 
the  death  of  the  intestate  leaving  no  heirs,  yet  the  state  will  not 
undertake  to  dispose  of  the  property  until  after  it  has  been  ascer- 
tained in  the  mode  prescribed  by  law,  that  the  property  has  in 
fact  escheated,  and  then  only  in  the  mode  provided  for  by  the 
escheat  law — by  sale — and  will  not  re-grant  the  land  as  vacant 
land.  Bodden  v.  Speigner,  2  Brev.,  321.  As  is  said  by  Cheves, 
J.,  in  City  Council  v.  Lange,  supra,  "the  state  forbears  to  exer- 
cise the  right  which  the  common  law  casts  upon  it,  until  that 
right  is  ascertained." 

But  while  the  state  thus  forbears  to  exercise  the  right  of  dis- 
posing of  the  property  until  the  escheat  has  been  ascertained,  or, 
as  it  is  usually  expressed,  until  office  found,  it  has  always  exer- 
cised the  right  of  granting  its  rights  in  escheated  property  to  cor- 
porations as  well  as  private  individuals,  whether  such  property 
has  been  already  declared  escheated  or  not;  and  our  court  has 
distinctly  held,  in  the  case  of  Nettles  v.  Curnmings,  9  Rich.  Uq.y 
440,  that  the  legislature  may  grant  future  escheats;  that  is,  an 
act  conferring  upon  the  Sumterville  Academical  Society  property 
theretofore  or  thereafter  escheated,  to  the  amount  limited  in  the 
act,  was  a  valid  grant  of  property  which  escheated  after  the  pas- 
sage of  the  act  as  well  as  before,  up  to  the  amount  so  limited. 

It  is  true  that  these  legislative  grantees  of  escheated  property, 
like  the  state,  cannot  make  escheated  property  available,  except 
in  the  mode  prescribed  by  the  escheat  law,  either  through  the 
action  of  the  state  escheator  or  their  own  escheators,  when,  as  in 
this  case,  they  are  authorized  to  appoint  one.  Still,  like  the 
state,  they  are  invested  with  the  right  from  the  time  of  the  death 
of  the  intestate,  though  they  may  not  be  able  to  enforce  such 
right,  so  as  to  reap  its  fruits  until  the  mode  of  proceeding  pre- 
scribed by  the  escheat  law  has  been  pursued.  But  when  that 
has  been  done,  then  their  rights  have  relation  back  to  the  time 
of  the  death  of  the  intestate.  Thus  in  the  case  of  the  City  Coun- 
cil of  Charleston  v.  Lange,  supra,  in  which  the  plaintiff  was 
doubtless  claiming  under  this  same  act  of  1799,  it  was  held  that 
the  City  Council  was  entitled  to  recover  from  the  administrator, 
not  only  the  rents  and  profits  of  the  real  estate  received  by  the 
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administrator  which  accrued  after,  but  also  those  which  accrued 
before  office  found. 

This,  it  seems  to  us,  shows  conclusively  that  where  escheated 
property,  or  that  which  may  thereafter  escheat,  has  been  by  legis- 
lative grant  conferred  upon  a  corporation  or  individual,  such 
grantee  becomes  invested  with  all  the  rights  of  the  state  imme- 
diately upon  the  death  of  an  intestate  leaving  no  heirs,  although 
the  enforcement  and  enjoyment  of  the  fruits  of  such  rights  are 
postponed  until  the  property  has  been  declared  escheated  in  the 
manner  prescribed  by  law.  The  practical  inquiry,  therefore,  in 
this  case  is,  whether  the  right  vested  in  the  City  Council  of 
Charleston  for  the  benefit  of  the  Orphan  House  to  all  the  escheat- 
ed property  in  the  parishes  of  St.  Philip  and  St.  Michael  to  an 
amount  not  exceeding  fifty  thousand  dollars,  by  the  15th  section 
of  the  act  of  1799,  could  be  taken  away  by  the  provisions  of  sec- 
tion 11  of  article  X.  of  the  constitution  of  1868. 

While  it  is  true  that  the  state  retains  absolute  control  over 
charters  which  it  may  grant  to  municipal  corporations,  and  may, 
at  any  time  alter  or  modify  or  even  repeal  them  altogether,  yet 
it  by  no  means  follows  that  it  retains  the  same  control  over  all 
the  property  of  such  a  corporation.  The  rule  upon  this  subject, 
as  stated  by  that  eminent  author,  Mr.  Justice  Cooley,  in  his  work 
on  Constitutional  Limitations,  p.  237,  of  the  2d  edition,  is  as 
follows:  "When  corporate  powers  are  conferred,  there  is  an  im- 
plied compact  between  the  state  and  the  corporations  that  the 
property  which  they  are  given  the  capacity  to  acquire  for  corpo- 
rate purposes,  under  their  charter,  shall  not  be  taken  from  them 
and  appropriated  to  other  uses.  If  the  state  grants  property  to 
the  corporation,  the  grant  is  an  executed  contract  which  cannot 
be  revoked.  The  rights  acquired,  either  by  such  grants  or  by 
any  other  legitimate  mode  in  which  such  a  corporation  can 
acquire  property,  are  vested  rights,  and  cannot  be  taken  away. 
Nevertheless,  if  the  corporate  powers  should  be  repealed,  the  cor- 
porate ownership  would  necessarily  cease,  and  even  when  not 
repealed,  a  modification  of  those  powers,  or  a  change  in  corporate 
bounds,  might  seriously  affect,  if  not  altogether  divest,  the  rights 
of  individual  corporators,  so  far  as  they  can  be  said  to  have  any 
rights  in  public  property.     And  in  other  ways  incidentally,  as 
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well  as  by  direct  intervention,  the  state  may  exercise  authority 
and  control  over  the  disposition  and  use  of  corporate  property, 
according  to  the  legislative  view  of  what  is  proper  for  the  public 
interest,  and  just  to  the  corporator,  subject  only,  we  think,  to 
this  restriction,  that  the  purpose  for  which  the  property  was  orig- 
inally acquired  should  be  kept  in  view,  so  far  as  the  circumstances 
will  admit,  in  any  appropriation  that  may  be  made  of  it." 

In  the  celebrated  Dartmouth  College  Case,  4  Wheat.,  518, 
where  the  whole  subject  of  the  control  of  corporations  by  the 
government  was  most  ably  and  elaborately  discussed,  the  court 
declared  that  while  the  charter  of  a  municipal  corporation  was 
not  like  the  charter  of  a  private  corporation,  a  contract,  yet  that 
municipal  corporations  could  not  be  deprived  of  their  vested 
rights  of  property.  As  Story,  J.,  at  page  694-5,  says :  "It  may 
also  be  admitted  that  corporations  for  mere  public  government, 
such  as  towns,  cities,  and  counties,  may,  in  many  respects,  be 
subject  to  legislative  control.  But  it  will  hardly  be  contended 
that,  even  in  respect  to  such  corporations,  the  legislative  power 
is  so  transcended  that  it  may,  at  its  will,  take  away  the  private 
property  of  the  corporation  or  change  the  uses  of  its  private 
funds  acquired  under  the  public  faith.  Can  the  legislature  con- 
fiscate to  its  own  use  private  funds  which  a  municipal  corpora- 
tion holds  under  its  charter,  without  default  or  consent  of  the 
corporators  ?  *  *  *  From  the  very  nature  of  our  govern- 
ment the  public  faith  is  pledged  the  other  way,  and  that  pledge 
constitutes  a  valid  compact,  and  that  compact  is  subject  only  to 
judicial  inquiry,  construction,  and  abrogation."  Again,  at  page 
698,  he  says :  "The  truth  is  that  the  government  has  no  power 
to  revoke  a  grant,  even  of  its  own  funds,  when  given  to  a  private 
person,  or  a  corporation,  for  special  uses.  It  cannot  recall  its 
own  endowments  granted  to  any  hospital,  or  college,  or  city  or 
town,  for  the  use  of  such  corporations."  See  also  Terrett  v.  Tay- 
lor, 9  Cranch,  43,  and  Town  of  Pawlet  v.  Clark,  Ibid,  292. 

In  Fletcher  v.  Peck,  6  Cranch,  87,  it  was  settled  that  a  legis- 
lative grant  of  property  was  an  executed  contract  and  within  the 
protection  of  that  clause  of  the  constitution  of  the  United  States 
which  forbids  a  state  from  passing  any  law  impairing  the  obliga- 
tion of  contracts.     Judge  Cooley,  in  commenting  on  this  case 
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and  showing  that  every  grant  to  a  municipal  corporation  does  not 
constitute  a  contract,  says,  at  page  277  of  his  work  on  Constitu- 
tional Limitations,  2d  edition :  "If,  however,  a  grant  is  made  to 
a  municipal  corporation  charged  with  a  trust  in  favor  of  an  indi- 
vidual, private  corporation,  or  charity,  the  interest  which  the 
cestui  que  trust  has  under  the  grant  may  sustain  it  against  legis- 
lative revocation ;  a  vested  equitable  interest  being  property  in 
the  same  sense  and  entitled  to  the  same  protection  as  a  legal/' 

In  view  of  these  principles,  thus  authoritatively  settled,  we 
think  it  clear  that  the  provisions  of  section  11,  article  X.,  of  the 
constitution  cannot  have  the  effect  of  annulling  or  repealing  the 
legislative  grant  of  all  escheated  property  in  the  parishes  of  St. 
Philip  and  St.  Michael,  to  the  extent  of  fifty  thousand  dollars,  to 
the  City  Council  of  Charleston  for  the  benefit  of  the  Orphan 
House  of  that  city. 

In  the  argument  here  it  was  contended  that,  inasmuch  as  the 
legislature  had,  in  numerous  instances  since  the  passage  of  the 
act  of  1799.  made  special  grants  of  escheated  property  in  the  city 
of  Charleston  to  private  individuals,  the  City  Council,  by  neglect- 
ing to  assert  its  rights  to  such  property,  had  forfeited  its  rights 
under  the  act  of  1799  to  the  extent  of  the  value  of  the  escheated 
property  so  lost  to  it,  and  that  by  taking  into  account  the  value 
of  the  property  so  lost  by  its  neglect,  the  City  Council  should  be 
regarded  as  having  already  received  the  full  amount  secured  to  it 
by  the  act  of  1799.  No  such  question  seems  to  have  been  raised 
or  considered  in  the  Circuit  Court,  and  therefore  it  is  not  pro- 
perly before  us.  But  even  if  it  were,  the  remarks  of  the  court, 
through  Johnston,  Ch.,  in  the  case  of  Nettles  v.  Cumrnings,  in 
response  to  a  similar  position  taken  in  that  case  would  seem  to  be 
conclusive.  He  says:  "As  to  the  objection  that  the  society  by 
neglecting  to  enforce  its  rights  in  former  cases  of  escheated  pro- 
perty has  forfeited  its  rights  to  the  extent  of  the  property  thus 
lost — is  there  anything  in  the  statutes  compelling  it  to  take  its 
remedy  out  of  the  first  property  which  presents  itself?  Is  not 
the  authority  plainly  conferred  to  take  the  remedy  out  of  what- 
ever escheated  property  it  might  select,  provided  it  should  not 
raise  more  than  the  amount  limited  in  the  acts  ?" 

II.  As  to  the  constitutionality  of  the  act  of  1878.     It  is  quite 
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clear,  upon  the  principles  hereinbefore  announced,  that  this  act 
is  unconstitutional.  The  proceeds  of  all  escheated  property  in 
the  state  having  been  appropriated  by  the  constitution  of  1868 
(art.  X.,  §  11),  "as  a  state  school  fund,"  the  legislature  certainly 
had  no  power,  ten  years  after  such  appropriation,  to  divert  any 
portion  of  the  proceeds  of  such  property  to  any  other  purpose. 
The  act  of  1878  was  an  attempt  by  the  legislature  to  make  a  new 
and  additional  grant  of  escheated  property  in  the  city  of  Charles- 
ton, to  the  amount  of  fifty  thousand  dollars,  to  the  City  Council 
of  Charleston,  for  the  benefit  of  the  Orphan  House,  but  as  all  of 
such  property  had  already  been  devoted  by  the  supreme  law  of 
the  land  to  another  purpose,  such  attempt  must  necessarily  fail, 
as  beyond  the  competency  of  the  legislature. 

It  is  argued,  however,  that  the  Orphan  House  of  Charleston  is 
a  free  public  school,  "combining  with  it  the  feature  of  support 
for  poor  orphan  children,"  and,  as  such,  that  it  falls  within  the 
constitutional  provision  in  regard  to  the  proceeds  of  escheated 
property.     As  we  understand  it,  however,  the  Orphan  House  is 
not  a  state  but  a  city  institution.     It  is  not  under  the  control  of 
the  state,  but  of  the  city  authorities  or  commissioners  appointed 
by  them.     The  school  attached  to  it  is  not  under  the  control  of 
the  superintendent  of  education,  or  of  the  school  commissioners. 
Its  doors  are  not  open  to  all,  but  only  to  "all  poor  orphan  chil- 
dren,  and  children  of  poor,  distressed,  or  disabled  parents,  as 
shall  be  deemed  proper  objects  of  admission  by  the  commission- 
ers ;"  and  while  it  is  undoubtedly  a  noble  charity,  and  a  great 
credit  to  the  city  in  which  it  has  been  established,  it  cannot,  in 
any   proper  sense  of  the  terms,  be  regarded  as  a  "free  public 
school,"  and  as  such,  entitled  to  participate  in  the  "state  school 
fund."     Hence,  after  the  proceeds  of  all  escheated  property  have 
been   devoted  by  the  constitution  to  the  "state  school  fund," 
which  "shall  be  faithfully  appropriated  for  the  purpose  of  estab- 
lishing and  maintaining  free  public  schools,  and  for  no  other  pur- 
poses or  uses  whatever,"  the  legislature  has  no  power  to  divert 
any  portion  of  such  proceeds  to  the  support  of  the  Orphan  House. 
III.  The  only  remaining  inquiry  is,  whether  the  defects  in  the 
proceedings  instituted  by  Mr.   Bryan,  as  deputy  escheator,  to 
have  the  real  estate  of  the  late  Thos.  W.  Malone,  in  the  city  of 
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Charleston,  escheated,  are  such  as  to  render  all  of  such  proceed- 
ings  subsequent  to  the  notification  of  escheat  (to  which  no  objec- 
tion seems  to  be  raised)  null  and  void. 

Section  2300,  of  the  general  statutes  of  1882,  requires  that  a 
notification  of  escheat  shall  be  served  on  the  judge  of  the  Circuit 
within  which  the  supposed  escheated  lands  lie,  and  this  require- 
ment seems  to  have  been  properly  complied  with.  Section  2301 
requires  the  judge  presiding  at  the  court  next  ensuing  after  the 
service  of  the  notification,  to  cause  the  jury  to  make  a  true  in- 
quest of  such  supposed  escheated  lands,  and  certify  their  verdict 
to  the  escheator,  who  is  required  to  record  the  same  in  a  book  to 
be  kept  for  the  purpose,  and  return  the  original  within  two 
months  to  the  office  of  the  clerk  of  the  court,  to  be  there  filed  and 
kept  as  a  record.  None  of  these  various  requirements  were  com- 
plied with. 

Section  2302  requires  the  clerk,  upon  the  return  of  the  inquest, 
to  cause  to  be  advertised  in  a  newspaper  the  first  week  in  every 
month  for  six  months,  a  notice  containing  certain  specified  par- 
ticulars, calling  upon  all  persons  claiming  under  the  person  last 
seized  of  the  supposed  escheated  lands  to  appear  and  make  claim ; 
And  section  2303  provides  that  if  no  person  shall  appear  and 
make  claim  within  twelve  months  after  the  expiration  of  the  time 
prescribed  for  advertising,  the  clerk  shall  issue  process  signed  by 
the  judge  to  the  escheator,  pronouncing  the  said  lands  escheated 
And  vested  according  to  law,  and  directing  him  forthwith  to  sell 
the  same  upon  the  usual  notice.  The  provisions  of  these  two  last 
mentioned  sections  were  not  complied  with,  but  under  an  order 
of  the  judge,  the  clerk  did  advertise  for  claimants  (his  advertise- 
ment being  without  date)  for  six  months,  requiring  them  to  come 
in  and  file  their  claims,  not,  however,  within  twelve  months  after 
the  expiration  of  the  time  prescribed  for  advertising,  as  required 
by  the  statute,  but  within  six  months  from  the  date  of  his  adver- 
tisement. 

Section  2304  prescribes  the  manner  in  which  the  escheator 
shall  advertise  the  sale  and  the  terms  thereof.  Section  2305 
provides  for  the  division  of  the  land,  if  it  exceeds  six  hundred 
acres,  into  smaller  parcels.  Section  2306  provides  that,  "if  any 
person  shall  appear,  within  five  years,  and  make  good  title  to 
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such  lands  in  the  Court  of  Common  Pleas,  on  an  issue  tried,  he 
shall  forthwith  receive  adequate  compensation."  Section  2307 
reads  as  follows:  "'Any  person  without  delay,  shall  be  heard  on 
a  traverse,  in  the  Court  of  Common  Pleas,  on  a  petition  setting 
forth  his  right,  and  the  said  lands  shall  be  committed  to  him,  if 
he  shall  show  good  evidence  of  his  title  to  hold  until  the  right 
shall  be  found  and  discussed  for  the  state  and  the  claimant;  such 
claimant  finding  sufficient  security  to  prosecute  his  suit  with 
effect,  and  without  delay,  and  to  render  to  the  state  the  yearly 
value  of  such  lands,  if  the  right  be  found  for  the  state."  The  pro- 
visions of  the  remaining  sections  of  the  chapter  contain  nothing 
material  to  the  present  inquiry. 

From  this  brief  summary  it  is  quite  manifest  that  no  valid  sale 
of  the  lands  alleged  to  be  escheated  can  be  made  until  the  require- 
ments of  the  statute,  which  have  been  omitted,  are  complied 
with,  but  it  does  not  by  any  means  follow  that  these  omissions 
will  invalidate  the  traverse  already  filed  by  some  of  the  claimants 
who  are  in  no  default  whatever.  The  object,  clearly,  of  the 
requirements  which  have  been  omitted,  especially  that  in  refer- 
ence to  the  advertisement,  is  solely  to  give  full  and  ample  notice 
to  all  persons  who  may  have  any  claim  to  the  supposed  escheated 
lands  to  come  in  and  make  good  their  claim  before  they  are  dis- 
posed of  by  sale.  Hence,  if  any  person  chooses  to  come  in  with- 
out the  publication  of  the  notice  as  required  by  statute,  he  will 
be  bound  by  all  subsequent  proceedings,  just  as  an  absent  defend- 
ant would  be  who  chooses  to  come  in  without  due  publication  of 
notice  to  absent  defendants ;  but  those  who  do  not  come  in  will 
not  be  bound  until  after  all  the  requirements  of  the  statute  are 
complied  with,  and  therefore  the  court  would  not  be  justified  in 
ordering  a  sale  until  such  requirements  had  been  complied  with, 
because  until  then  it  could  not  be  known  that  all  persons  who 
might  have  a  claim  had  been  offered  and  had  neglected  the  oppor- 
tunity to  come  in  and  assert  their  claims.  But  how  the  omission 
of  any  one  of  those  requirements  can  affect  a  traverse  of  one 
who  chooses  to  come  in  before  all  the  formalities  are  complied 
with,  we  are  at  a  loss  to  conceive. 

Each  traverse  is  a  separate  case.  Such  was  the  practice 
adopted  in  McCaw  v.  Q-dWraith,  7  Rich.,  74,  and  such  must 
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necessarily  be  the  practice  from  the  very  nature  of  the  proceed- 
ing. The  fact  that  one  traverse  may  fail  in  the  issue  which  he 
has  tendered,  has  no  effect  whatever  upon  a  traverse  that  may  be 
filed  by  another.  Indeed,  the  requirements  of  the  statute,  which 
appellants  claim  were  omitted  in  these  proceedings,  are  not  con- 
ditions precedent  to  the  filing  or  trial  of  a  traverse,  but  only  to 
the  order  of  sale.  There  is  no  reason  why  a  traverse  should  not 
be  filed  and  tried  before  the  expiration  of  the  time  prescribed  for 
the  notice  to  all  claimants  to  come  in  and  make  good  their  claims. 
Certainly  the  law  does  not  contemplate  that  a  claimant  shall  not 
file  his  traverse  and  have  it  tried  until  after  the  expiration  of 
eighteen  months  from  the  date  of  the  first  publication  of  the 
notice.  On  the  contrary,  the  statute  expressly  provides  that, 
"any  person  without  delay  shall  be  heard  on  a  traverse  in  the 
Court  of  Common  Pleas,  on  a  petition  setting  forth  his  right." 
Not  a  word  is  in  the  statute  even  implying  that  a  person  who 
wishes  to  traverse  must  wait  until  after  all  the  steps  necessary  to 
a  sale  have  been  taken  before  filing  his  traverse  and  having  it 
heard ;  but  on  the  other  hand  the  statute  expressly  declares  that 
his  traverse  shall  be  heard,  without  delay,  on  a  petition  setting 
forth  his  right. 

Now  if  a  claimant  may  file  his  traverse  and  have  it  tried 
before  the  expiration  of  the  time  within  which  any  person  who 
may  have  a  claim  is  allowed  to  come  in  and  make  good  his  claim, 
that  is  within  twelve  months  after  the  expiration  of  the  time  (six 
months)  prescribed  for  advertising,  making  in  all  eighteen 
months,  we  see  no  reason  why  a  person,  if  he  chooses  so  to  do, 
may  not  file  his  traverse  and  have  it  tried  before  the  notice  has 
been  published  at  all  in  accordance  with  the  requirements  of  the 
statute,  the  only  effect  of  such  trial  being  to  determine  the  issue 
between  himself  and  the  escheator,  without  prejudicing,  in  any 
manner,  the  rights  of  any  other  traverse.  We  see  no  error,  there- 
fore, on  the  part  of  the  Circuit  judge  in  refusing  the  motion  submit- 
ted by  Lemuel  Malone  and  others  to  set  aside  all  the  proceedings 
subsequent  to  the  notification  of  escheat. 

The  judgment  of  this  court  is  that  both  of  the  judgments  of 
the  Circuit  Court,  which  have  been  appealed  from,  be  aflirmed. 
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ROBERTS  v.  SMITH. 
SMITH  v.  BOYLE. 

1.  One  who  purchases  land,  goes  into  possession  with  the  consent  of 
the  vendor,  and  pays  the  purchase  money,  but  receives  no  deed  of 
conveyance,  is  entitled  to  specific  performance,  and  for  all  practical 
purposes  is  the  owner  of  the  land.  And  it  does  not  alter  the  case  if 
part  of  the  purchase  money  was  paid  after  the  death  of  the  pur- 
chaser. 

2.  After-acquired  land  did  not  pass  under  the  will  of  a  testator  who 
died  before  1858. 

3.  An  assignment  to  the  widow  of  such  purchaser  of  the  title  deed  to 
the  property  held  by  the  vendor,  which  assignment  was  made  with- 
out consideration  and  executed  without  witnesses,  conveyed  no  title ; 
but  if  regular,  the  widow  would  have  held  as  trustee  for  the  heirs. 

A.  Quere.  Can  the  creditor  of  one  deceased  urge  a  plea  of  adverse  pos- 
session in  behalf  of  the  debtor's  estate,  no  such  claim  being  asserted 
by  the  heirs  or  administrator  of  the  deceased? 

5.  A  devisee  who  is  also  executrix,  does  not  hold  the  subject  of  the 
devise  by  adverse  possession  against  the  creditors  of  the  testator, 
until  his  debts  are  all  paid. 

6.  When  a  widow,  who  is  also  executrix,  claims  by  devise  what  is  after- 
wards discovered  to  be  intestate  property,  sush  discovery  cannot 
have  relation  back,  so  as  to  change  the  character  of  her  possession. 

7.  One  co-tenant  cannot  claim  land  by  adverse  possession  againt  her 
co-tenants  living  with  her,  there  having  been  no  ouster,  and  two 
of  them  being  minors. 

8.  Judgment  was  recovered  against  B  in  1849,  renewed  against  his 
administrator  in  1869,  and  incidentally  affirmed  in  1870  in  an  action 
to  which  all  the  heirs  at  law  of  B  were  parties.  Held,  in  action 
brought  in  1882,  that  this  judgment  was  an  outstanding  debt  of  B's 
estate. 

9.  B  gave  his  bond  in  1850,  secured  by  mortgage,  and  judgment  upon 
this  bond  was  obtained  against  B's  administrator  in  1871,  B's  heirs 
at  law  not  being  parties.  Whether  this  judgment  was  a  lien  upon 
the  lands  of  B  depended  upon  the  character  of  his  heirs'  posses- 
sion, but  the  bond  and  mortgage  are  valid  claims  against  B's  estate 
(which  is  the  land  mortgaged),  his  heirs,  parties  to  this  action,  rais- 
ing no  objection  to  their  payment. 

10.  Where  a  debtor  acknowledged  her  bond  as  a  subsisting  obligation 
within  thirteen  years  after  its  maturity,  the  currency  of  a  presump- 
tion of  payment  dates  only  from  such  acknowledgment.  Distinc- 
tion drawn  between  the  force  of  admissions  made  on  a  debt  not  yet 
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presumed  to  be  paid,  and  on  one  where  the  presumption  of  payment 
is  complete.  This  case  thus  distinguished  from  McQueen  v.  Fletcher, 
4  Rich.  Eq.y  161. 
11.  After  judgment  obtained  on  a  bond,  the  debtor,  by  letter  to  her  cre- 
ditor, acknowledged  her  indebtedness  on  the  "bond"  held  by  the 
creditor.  There  being  no  other  indebtedness  by  her  to  this  cre- 
ditor, held,  that  it  was  an  acknowledgment  of  the  judgment  debt. 

Before  Wallace,  J.,  Charleston,  June,  1883. 

These  were  two  actions  heard  together:  1.  Action  by  Susan 
Y.  Roberts  against  T.  H.  Smith,  administrator  of  M.  £.  J.  Boyle, 
Susan  Smith,  Sarah  C.  Miles,  and  L.  C.  Boyle,  commenced 
April  4,  1882,  to  foreclose  a  mortgage  given  by  M.  E.  J.  Boyle. 
2.  Action  by  Susan  Smith  against  L.  C.  Boyle,  Sarah  C.  Miles, 
T.  H.  Smith,  Susan  V.  Roberts,  A.  C.  Schaffer,  as  administra- 
tor L.  C.  Boyle,  the  elder,  and  against  the  heirs  of  Josiah  I. 
Perry,  deceased,  commenced  May  11,  1882,  for  partition  of  the 
estate  of  L.  C.  Boyle,  deceased.  The  opinion  fully  states  the 
cases. 

Mr.  W.  M.  Thomas,  for  appellant. 

Messrs.  Lard  $  Inglesby  and  Jennings  W.  Perry,  contra. 

September  22, 1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  These  cases  were  filed  in  Colleton 
county,  were  removed  to  Charleston  by  order  of  court,  and,  in- 
volving substantially  the  same  issues,  were  by  consent  heard 
together.  An  order  of  reference  was  made,  requiring  the  master, 
Gr.  H.  Sass,  Esq.,  to  take  the  testimony  and  report  upon  "all  the 
issues  of  law  and  fact,"  whose  report  discloses  substantially  the 
following  facts: 

Lionel  Chalmers  Boyle  purchased  the  plantation  known  in  the 
proceedings  as  the  "Singleton  tract,"  the  subject  of  the  suits, 
from  Josiah  Isaac  Perry  in  the  year  1850.  He  paid  cash,  $400, 
of  the  purchase  money,  but  this  amount  he  borrowed  from  the 
said  Perry,  as  executor  of  Susan  M.  Perry,  and  to  secure  the 
bond  given  for  the  same,  executed  to  the  said  Perry  as  executor 
as  aforesaid,  a  mortgage  of  the  land  so  purchased,  but  this  mort- 
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gage  was  not  recorded  until  February  5,  1868.  It  seems  that  no 
formal  conveyance  was  executed  to  Boyle,  but  he  was  let  into  the 
possession  and  occupied  it  until  December  21,  1850,  when  he 
died,  leaving  a  will  bearing  date  August  13,  1849,  by  which  he 
bequeathed  and  devised  in  terms  the  whole  of  his  property,  real 
and  personal,  to  his  wife,  Mary  E.  J.  Boyle.  The  dates  show, 
however,  that  he  purchased  the  Singleton  land  after  he  had  exe- 
cuted his  will,  and  therefore  being  after-acquired  property,  it  did 
not  pass  under  his  will  according  to  the  law  then  in  force,  but  was 
intestate  property. 

It  is  manifest,  however,  that  the  parties  thought  the  land  well 
devised  to  the  widow.  The  remainder  of  the  purchase  money  was 
paid  after  the  death  of  L.  C.  Boyle,  through  O'Hear,  Roper  & 
Stoney,  who  had  been  the  factors  of  Boyle  in  his  life-time,  and 
continued  to  be  the  factors  of  the  estate  after  his  death.  After 
the  balance  of  the  purchase  money  was  paid  in  this  way,  Josiah 
I.  Perry  still  did  not  make  title  direct,  but  endorsed  on  the  deed 
of  the  land  made  to  him  by  his  vendor,  the  executor  of  Singleton, 
an  assignment  in  the  following  words:  "The  State  of  South  Caro- 
lina, Colleton  county.  I  do  hereby  transfer  and  assign  the  with- 
in named  plantation  to  Mrs.  M.  £.  J.  Boyle,  her  heirs  and  assigns 
forever,  for  and  in  consideration  of  full  value  received.  In  wit- 
ness whereof  I  have  hereto  set  my  hand  and  seal,  this  first  day 
of  March,  1851.  (Signed)  Josiah  I.  Perry,  [l.s.]"  As  appears, 
this  assignment  was  under  seal,  but  it  was  not  witnessed  or 
recorded,  and  there  was  no  proof  that  it  had  ever  been  delivered. 

The  following  claims  were  set  up  against  the  proceeds  of  the 
land: 

1.  The  widow,  M.  E.  J.  Boyle,  and  her  children,  continued  in 
possession  of  the  land  after  the  death  of  L.  C.  Boyle,  and  on 
March  22,  1853,  she  executed  her  bond  to  Jacob  A.  Lockwood, 
trustee,  for  $1,350,  and  to  secure  it,  executed  to  him,  as  such 
trustee,  a  mortgage  of  the  said  plantation,  of  even  date,  which 
was  recorded  April  14,  1853.  This  mortgage  did  not  include  all 
of  the  Singleton  land,  but  only  two  parts  of  it— one  of  700,  and 
another  of  500  acres;  two  other  tracts — the  "Pine  Barren  tract," 
consisting  of  200  acres,  and  another,  called  "Catties/ '  containing 
405  acres,  included  in  the  Singleton  land,  were  omitted  in  the 
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mortgage  to  Lockwood,  trustee.  The  land  and  mortgage  were 
assigned  by  Lockwood,  trustee,  to  Susan  V.  Richards  (now  Rob- 
erts), the  cestui  que  trusty  and  are  now  sought  to  be  foreclosed 
on  the  land,  in  the  case  first  stated  in  the  title.  There  remains 
due  upon  this  debt  of  M.  E.  J.  Boyle  the  sum  of  $500,  with 
interest  from  August  1,  1864. 

2.  On  March  17,  1853,  Jacob  A.  Lockwood,  as  guardian, 
recovered  judgment  against  Mary  E.  J.  Boyle  for  $8,135.  This 
judgment  is  still  unsatisfied,  but  it  is  claimed  that  it  must  be  pre- 
sumed paid  by  lapse  of  time.  To  rebut  this  presumption,  Mrs. 
Roberts  relies  on  the  following  letter  of  Mrs.  Boyle,  viz.:  "Mr. 
Richards — Sir:  I  received  a  short  time  since  a  letter  from  you 
relative  to  amount  of  balance  due  on  bond  to  Mr.  Lockwood,  as 
guardian.  I  regret  very  much  it  is  not  in  my  power  at  present 
to  settle  same,  but  assure  you  I  shall  endeavor  to  do  so  as  soon  as 
possible.  Must  beg  your  further  indulgence.  February  9,  1866. 
Yours,  very  respectfully,  (signed)  M.  E.  J.  Boyle."  Mrs.  Boyle 
died  intestate  on  December  10,  1867,  and  T.  Henry  Smith 
administered  upon  her  estate. 

3.  As  before  stated,  L.  C.  Boyle  had  in  his  life-time  given  a 
bond  to  Perry,  as  executor,  for  $400,  which  was  secured  by  a 
mortgage  of  the  Singleton  land,  not  recorded  until  1868.  Upon 
this  bond  Perry,  after  the  death  of  Boyle,  sued  A.  C.  Schaffer, 
his  administrator,  without  making  the  heirs  parties,  and  recovered 
judgment  against  the  administrator  in  December,  1871.  This 
judgment  is  still  unsatisfied,  and  is  claimed  to  be  due  by  the 
estate  of  L.  C.  Boyle. 

4.  In  February,  1849,  before  the  death  of  L.  C.  Boyle,  "The 
Bank  of  the  State"  recovered  judgment  against  him  for  $3,000, 
which  was  revived  by  proceedings  against  Schaffer,  administrator, 
on  November  10,  1869.  In  December,  1869,  Josiah  I.  Perry, 
as  assignee,  brought  suit  against  T.  Henry  Smith  and  wife,  and 
others,  heirs  at  law  of  L.  C.  Boyle,  to  foreclose  a  mortgage  on 
an  Edisto  plantation  belonging  to  the  estate  of  L.  C.  Boyle. 
The  date  of  the  mortgage  was  junior  to  that  of  the  judgment  of 
the  bank,  and  the  complaint  charged  that  the  judgment  must  be 
considered  as  paid  by  presumption  from  lapse  of  time,  or  if  not, 
that  the  bank  should  be  required  to  revive  the  same  and  to  pro- 
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ceed  by  execution  to  exhaust  all  the  other  property  of  L.  C. 
Boyle  before  resorting  to  the  premises  mortgaged.  The  answer 
of  T.  H.  Smith  and  wife,  Susan,  a  daughter  of  L.  C.  Boyle,  set 
up  the  same  defence  to  the  judgment.  The  bank  answered,  de- 
claring their  willingness  to  levy  on  other  property  of  the  estate, 
if  any  of  such  property  could  be  pointed  out ;  but  that  not  being 
done,  the  court,  in  1870,  made  a  decree  sustaining  the  validity 
of  the  judgment,  which  was  satisfied  in  part  out  of  the  proceeds 
of  sale  of  the  mortgaged  Edisto  premises.  The  remainder  of 
the  judgment  was  afterwards  assigned  to  Thomas  Henry  Smith 
April  21,  1876,  and  is  now  claimed  by  him  as  a  valid  and  sub- 
sisting lien  against  the  estate  of  L.  C.  Boyle. 

As  the  claims  one  and  two  are  against  the  estate  of  M.  E.  J. 
Boyle,  the  wife,  and  three  and  four  are  against  that  of  L.  C. 
Boyle,  the  husband,  it  was  necessary  in  the  first  place  to  deter- 
mine to  which  of  the  estates  the  Singleton  tract  of  land  properly 
belonged.  Upon  the  facts  stated  the  master  held,  as  matter  of 
law,  that  L.  C.  Boyle  was  the  owner  of  the  Singleton  plantation 
and  had  a  good  title  thereto  in  his  life-time;  that  Mrs.  Boyle  took 
no  title  under  the  assignment,  nor  did  she  take  any  title  under 
the  will,  her  only  title  in  the  property  being  her  distributive 
share,  viz.,  one-third  thereof  after  the  debts  of  her  husband 
were  paid,  and  to  that  amount  only  could  her  mortgage  lien 
attach.  As  to  the  Roberts  mortgage,  executed  by  Mrs.  Boyle, 
he  held  that  it  is  a  lien  on  her  distributive  share  after  the  payment 
of  L.  C  Boyle's  debts,  &c.  As  to  the  judgment  of  Lockwood, 
guardian,  against  Mrs.  Boyle,  he  held  that  the  presumption  of 
payment  by  lapse  of  time  had  not  been  rebutted.  As  to  the 
judgment  recovered  by  Perry,  trustee,  against  the  administrator 
of  L.  C.  Boyle,  he  held  that  it  is  a  valid  and  subsisting  lien, 
according  to  its  rank  against  the  estate  of  L.  C.  Boyle.  As  to 
the  judgment  of  the  Bank  of  the  State,  assigned  to  T.  Henry 
Smith,  he  held  that  its  validity  was  established  in  the  case  of 
Perry i  Assignee,  v.  T.  IT.  Smith  and  Wife,  et  al.y  in  which  the 
heirs  of  L.  C.  Boyle  were  parties,  and  that  the  balance  still  due 
is  a  valid  lien  upon  the  estate  of  L.  C.  Boyle. 

Upon  exceptions  and  argument  in  the  Circuit  Court,  Judge 
Wallace  affirmed  the  report  in  every  particular,  and  from  that 
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decree  Mrs.  Susan  V.  Roberts  appealed  to  this  court  upon  the 
following  exceptions : 

I.  Mrs.  Roberts  objects :  1.  Because  there  was  no  legal  testi- 
mony of  any  sale  by  J.  I.  Perry  to  L.  C.  Boyle,  and  the  master 
erred  in  not  stating  his  rulings  on  the  proposed  testimony  of  the 
sale.  2.  Because  the  presumption  is,  that  the  assignment  of 
Perry  to  Mrs.  Boyle  was  recorded  on  the  second  record  in  1868, 
and  that  it  was  delivered,  and  there  is  no  evidence  to  the  con- 
trary. 3.  There  is  no  proof  of  any  judgment  of  Perry  against 
Schaffer,  administrator  of  Mr.  Boyle,  and  the  presumption  of  time, 
and  from  the  assignment  of  the  land  by  the  mortgagee,  Perry, 
to  Mrs.  Boyle,  for  a  valuable  consideration,  is  that  the  mortgage 
debt  was  paid  by  her. 

II.  Mrs.  Roberts  denies :  1.  That  L.  C.  Boyle  in  his  life- 
time ever  had  a  good  title  to  the  land.  2.  That  the  taking  of  a 
mortgage  by  Perry  from  Mr.  Boyle  was  an  estoppel  in  the  sense 
of  a  presentation  of  his  making  title  to  Mrs.  Boyle,  especially 
where  it  is  in  evidence  introduced  by  the  family,  that  he.  Perry, 
said  he  had  made  no  title  to  Mr.  Boyle.  8.  That  the  possession  of 
Mrs.  Boyle  was  not  adverse  under  her  title  from  Perry  to  the  other 
heirs  and  creditors  of  Mr.  Boyle ;  and  she  alleges  that  the  report 
of  the  master  in  this  behalf  is  inconsistent  in  itself  in  holding 
(1)  that  Mrs.  Boyle  and  the  whole  family  "regarded  her  as  the 
owner,"  working  it,  mortgaging  it,  and  holding  it  for  twenty-two 
years,  ten  years  at  least  after  the  majority  of  the  youngest  child; 
and  (2)  that  this  possession  was  not  adverse.  4.  That  the  assign- 
ment of  Perry  to  Mrs.  Boyle  was  a  nullity,  the  facts  and  pre- 
sumption showing  that  she  paid  for  it,  besides  the  "good  consider- 
ation" mentioned  in  the  assignment  to  her  by  Perry.  5.  That 
the  Roberts  mortgage  was  a  lien  only  on  one-third  of  the  land, 
and  not  on  all.  6.  That  the  promise  to  pay  Lockwood,  guardian, 
within  twenty  years  did  not  rebut  the  presumption  of  payment 
of  her  judgment  to  him.  7.  That  the  judgments  of  the  bank 
and  of  Perry  (if  proved)  against  Schaffer,  administrator  of  Mr. 
Boyle,  is  binding  on  the  heirs  of  Mr.  Boyle,  and  especially  on 
Mrs.  Boyle's  interest,  covered  as  it  was  by  a  mortgage  long 
before  recorded. 

III.  Mrs.  Roberts  alleges :  1.  That  the  master  ought  to  have 
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reported  the  land  as  belonging  to  Mrs.  Boyle.  2.  That  if  it  was  a 
family  mistake,  and  the  land  did  belong  to  Mr.  Boyle,  the  family 
should  not  now  be  allowed  to  take  advantage  of  that  mistake  to 
the  worry  and  injury  of  this  mortgagee,  who  was  at  that  time  a 
minor.  3.  That  a  mistake  taken  advantage  of  in  that  way 
would  be  a  fraud,  whieh  would  call  for  the  strongest  intervention 
of  the  courts.  4.  That  it  was  neither  a  mistake  nor  fraud,  but 
a  good  title,  which  the  mother  of  this  family  mortgaged  to  Mrs. 
Roberts,  &c. 

The  leading  question  in  the  case  is  as  to  the  ownership  of  the 
Singleton  tract  of  land,  for  on  that  must  depend  the  proper  ap- 
plication of  the  proceeds  of  sale.  The  pleadings  are  not  in  the 
Brief,  but  the  master  found,  and  the  Circuit  judge  concurred, 
that  L.  C.  Boyle,  in  his  life-time,  purchased  the  Singleton  plan- 
tation from  Josiah  Isaac  Perry,  paid  part  of  the  purchase  money, 
and  was  let  into  possession  ;  that  he  executed  a  mortgage  to  the 
vendor  to  secure  the  part  of  the  purchase  money  paid,  and  that 
the  remainder  of  the  purchase  money  was  paid  soon  after  his 
death  from  the  products  of  his  estate,  through  his  factors.  And 
under  this  state  of  facts,  it  was  held  as  matter  of  law  "that  L. 
C.  Boyle  was  the  owner  of  the  Singleton  plantation  and  had  a 
good  title  thereto  in  his  life-time.,, 

In  this  conclusion  we  concur.  It  is  true  there  was  no  proof  of 
a  formal  deed  from  the  vendor  to  the  vendee  while  he  lived.  But 
one  who  purchases  land,  goes  into  possession  with  the  consent  of 
the  vendor,  and  pays  the  purchase  money,  is  entitled  to  have 
specific  performance,  and  for  all  practical  purposes  must  be  re- 
garded as  the  owner.  It  does  not  alter  the  case  if  a  part  of  the 
purchase  money  is  paid  after  the  death  of  the  purchaser. 
Spears  v.  Oakesy  4  Rich.>  347 ;  Watson  v.  Child,  9  Mich.  Eq.y 
129.  In  the  case  of  Oahes  it  was  held  that,  in  the  absence 
of  proof,  title  in  the  vendee  is  the  legal  implication  of  the  ven- 
dor's accepting  from  him  a  mortgage  of  the  premises  ;  and  as  to 
the  time  of  the  payment  of  the  purchase  money,  Judge  O'Neall 
said :  "So,  too,  of  the  payment  to  the  South  Carolina  Society 
by  Mr.  Dart — that  was  in  his  duty  as  administrator,  and  rather 
strengthened  than  weakened  the  presumption  of  the  plaintiff's 
title,"  &c.     The  case  of  Watson  v.  Child  was,   in  several  re- 
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spects,  very  much  like  this.  In  that  case  there  was  no  deed  to 
the  purchaser  in  his  life-time,  only  an  agreement  to  purchase  and 
a  payment  of  a  part  of  the  purchase  money.  After  the  death  of 
the  purchaser,  McLennon,  his  executors  paid  a  balance  due  out  of 
the  personalty,  and  took  title  in  their  names ;  held*  that  as  the 
land  was  purchased  after  the  will  was  executed,  "they  were  trus- 
tees for  the  heirs,  and  not  for  the  legatees  and  devisees." 

It  is  clear  that  Mrs.  Boyle  never  had  title  as  original  pur- 
chaser, for  the  land  was  bought  by  her  husband  in  his  lifetime, 
who  paid  part  of  the  purchase  money,  the  remainder  being  paid 
after  his  death  from  the  proceeds  of  his  farm.  It  is  also  clear 
that  Mrs.  Boyle  had  no  title  as  devisee  under  her  husband's  will, 
for  the  land  was  purchased  after  the  execution  of  the  will,  and 
he  died  before  1858.  See  12  Stat.,  700 ;  Watson  v.  Child,  svpra  ; 
and  Bell  v.  Towell,  18  S.  C,  94.  It  is  quite  as  clear  that  the 
endorsement  of  Perry  on  the  deed  to  him  from  the  executor  of 
Singleton  conveyed  no  title  to  Mrs.  Boyle,  for  it  was  without  wit- 
nesses or  consideration,  and  was  not  shown  to  have  been  de- 
livered. Besides,  if  the  deed  had  been  in  all  respects  regular 
and  delivered,  she  would  have  been  held  to  be  a  trustee  for  the 
heirs  under  the  authority  of  the  case  of  Watson  v.  Child,  supra. 

But  assuming  that  Mrs.  Boyle  only  inherited  one-third  of  the 
land,  subject  to  the  payment  of  her  husband's  debts,  it  is  insisted 
that  her  possession  of  the  land  from  1850,  when  her  husband 
died,  until  1867,  when  she  died,  gave  her  title  to  the  whole  of  it 
by  adverse  possession  against  her  husband's  heirs  and  creditors. 
Neither  her  administrator  nor  heirs  make  such  defence,  but  the 
effort  is  made  by  Mrs.  Roberts,  one  of  her  creditors,  to  set  up 
the  bar  of  the  statute  for  Mrs.  Boyle,  so  as  to  enlarge  the  pro- 
perty liable  for  her  debt.  The  administrator  of  the  debtor  is 
the  proper  person  to  plead  the  statute  of  limitations.  Bolt  v. 
Dawkins,  16  S.  C,  198. 

But  passing  that,  we  fail  to  see  that  Mrs.  Boyle's  possession 
was  adverse  either  to  her  husband's  heirs  or  creditors.  Her  pos- 
session was  on  the  assumption  that  the  land  was  well  devised  to 
her  by  the  will ;  but  in  that  view  the  devise  was  subject  to  the 
payment  of  her  husband's  debts.  As  executrix  and  devisee,  she 
was  charged  with  certain  duties  as  to  those  debts,  from  which  the 
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mere  possession  of  the  land  could  not  absolve  her.  As  was  said 
in  the  case  of  Simons  v.  Bryce,  10  S.  C,  368 :  "The  widow, 
being  both  executrix  and  devisee,  she  cannot,  in  the  latter 
capacity,  claim  any  rights  inconsistent  with  her  duty  in  the 
former-  Her  first  duty  as  executrix  was  to  pay  the  debts  of  her 
testator  so  far  as  his  property  would  extend,  and  until  she  had 
performed  that  duty,  it  is  difficult  to  understand  how  she  could 
acquire  any  adverse  rights  to  such  property,  which  was  in  her 
hands  primarily  for  the  purpose  of  paying  such  debts.  She  must 
be  regarded,  therefore,  as  in  possession  as  execi^Hx  until  the 
debts  are  paid  ;  and  the  lands  devised  to  her  must,  -hile  in  her 
hands,  remain  liable  for  the  payment  of  the  debts  due  by  the  tes- 
tator in  preference  to  any  debts  due  by  her  in  her  individual 
capacity,' '  &c. 

It  is  urged,  however,  that  Mrs.  Boyle  was  not  devisee  and  in 
possession  as  such ;  that  she  was  mistaken  and  all  the  other  par- 
ties were  also  mistaken  as  to  her  rights  in  the  land.  This  may 
be  so,  but  we  do  not  see  how  the  subsequent  discovery  of  the 
truth  can  have  relation  back,  so  as  to  change  the  whole  character 
of  her  possession.  No  intentional  fraud  was  practised  upon  Mrs. 
Roberts.  She,  or  those  who  acted  for  her,  simply  had  the  mis- 
fortune to  give  credit  to  one  who  seemed  to  own  property  which 
she  did  not.  Although  the  land  turned  out  to  be  intestate  property 
of  L.  C.  Boyle,  it  was  not,  on  that  account,  any  the  less  liable  for 
his  debts.  The  possession  of  Mrs.  Boyle  was  certainly  not  ad- 
verse to  the  rights  of  her  children,  who  were  her  co-tenants  and 
living  with  her.  There  is  no  pretence  of  ouster  of  any  of  the 
tenants.  Harvin  v.  Hodge,  Dudley,  23.  At  least  two  of  the 
children,  L.  C.  Boyle  and  Sarah  C.  Miles,  were  minors  down  to 
the  death  of  Mrs.  Boyle  in  1867.  Thomson  v.  Q-aillard,  3  Rich., 
422.  The  Singleton  plantation  must  be  regarded  the  property 
of  L.  C.  Boyle,  sr.,  at  the  time  of  his  death,  and,  not  passing 
under  his  will,  was  intestate,  and  after  the  payment  of  his  debts, 
was  subject  to  distribution  among  his  heirs  under  the  statute — 
one-third  to  his  widow,  Mrs.  M.  E.  J.  Boyle,  and  the  remaining 
two-thirds  among  his  children. 

This  brings  us  to  the  inquiry  as  to  what  claims  are  established 
against  the  estate  of  L.  G.  Boyle  and  his  widow,  M.  E.  J.  Boyle, 
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respectively,  and  first  as  to  those  against  L.  C.  Boyle,  -which 
must  be  paid  before  distribution.  No.  3,  the  judgment  of  the 
Bank  of  the  State,  was  recovered  against  L.  C.  Boyle  in  his  life- 
time (1849).  It  was  renewed  against  his  administrator,  Schaffer, 
in  1869,  and  in  1870  was  incidentally  affirmed  by  the  court  in 
the  case  of  Perry,  assignee,  v.  T.  Henry  Smith  and  wife  et  ah, 
in  which  the  heirs  of  L.  C.  Boyle  were  parties.  We  see  no  rea- 
son to  doubt  that  the  balance  due  on  this  judgment  is  a  valid  debt 
of  the  estate  of  L.  C.  Boyle. 

No.  4,  the  bond  debt  of  Perry,  trustee,  for  the  $400  borrowed 
by  L.  C.  Boyle  for  payment  on  the  purchase  money  of  the  land, 
and  which  was  secured  by  a  mortgage  of  the  premises  in  1850, 
was  sued  to  judgment  against  Schaffer,  as  administrator,  in  1871. 
In  this  action  the  heirs  of  L.  C.  Boyle  were  not  made  parties, 
and  on  that  account  Mrs.  Roberts  objects,  that  the  judgment  is 
not  a  lien  upon  the  land.  The  master  and  Circuit  judge  held  it 
to  be  a  lien,  on  the  general  ground  that  ua  judgment  against  an 
administrator  binds  the  lands  of  the  intestate,  even  if  the  heirs 
are  not  made  parties,  and  are  in  possession/'  Whether  this  rul- 
ing was  correct  depends  entirely  upon  the  character  of  the  pos- 
session of  the  heirs.  See  the  late  case  of  Huggins  v.  Oliver,  ante 
147.  But  we  do  not  regard  the  point  as  necessarily  involved  in 
this  case.  There  was  certainly  a  bond  debt  secured  by  a  mort- 
gage of  these  very  premises.  All  the  heirs  of  L.  C.  Boyle  are 
before  the  court  in  this  proceeding,  and  they  make  no  such 
question.  The  amount  still  due  on  this  judgment  is  a  valid  lien, 
according  to  its  rank,  against  the  estate  of  L.  C.  Boyle. 

After  the  aforesaid  debts  are  paid  out  of  the  proceeds  of  the 
land,  one-third  of  the  remaining  proceeds  are  applicable  to  the 
debts  of  Mrs.  Boyle,  and  the  remaining  two-thirds  are  distribut- 
able among  the  children  of  L.  C.  Boyle.  No.  1,  the  mortgage 
given  by  Mrs.  Boyle  to  Jacob  A.  Lockwood,  as  trustee,  March 
22,  1853,  assigned  to  Mrs.  Susan  V.  Roberts,  and  sought  to  be 
foreclosed  in  the  case  first  stated.  This  claim  is  not  contested, 
and  the  remainder  due,  as  found  by  the  master,  is  payable  out  of 
Mrs.  Boyle's  distributive  share  as  above  stated. 

No.  2,  the  judgment  originally  for  $3,135,  obtained  against 
Mrs.  Boyle  by  Jacob  A.  Lockwood,  as  guardian,  March  22, 1853. 
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The  master  and  the  Circuit  judge  held  that,  as  this  judgment  was 
obtained  more  than  twenty  years  before  these  proceedings  were 
instituted,  it  must  be  considered  as  presumed  paid,  notwithstand- 
ing the  note  upon  the  subject  written  by  Mrs.  Boyle  on  February 
9,  1866,  upon  the  ground  that  the  said  note  contained  no  such 
"distinct  admission  of  a  subsisting  legal  obligation  unaccompanied 
by  any  conduct  or  expression  indicative  of  unwillingness  to  pay," 
as  was  required  in  the  case  of  McQueen  v.  Fletcher,  14  Rich. 
Eq.,  161.  In  this  conclusion  we  do  not  concur.  The  doctrine  as 
taken  from  McQueen  v.  Fletcher  is  correct  as  applied  to  a  debt 
already  barred  by  the  lapse  of  full  twenty  years,  but  has  no  ap- 
plication to  admissions  made  before  the  presumption  is  complete. 

In  that  case  it  was  held  that  in  considering  admissions  relied 
on  to  rebut  the  presumption  of  payment,  the  same  principles 
were  applicable,  which  apply  when  admissions  are  relied  on  to 
take  a  case  out  of  the  statute  of  limitations.  "So  long  as  the 
lapse  of  time  is  less  than  twenty  years,  any  admissions  which 
oppugn  the  inference  of  payment  drawn  from  it,  go  to  the  jury 
along  with  it,  and  all  are  considered  together  according  to  their 
natural  force;  but  when  full  twenty  years  have  expired,  an  ad- 
mission that  the  payment  has  not  in  fact  been  made  cannot  of 
itself  destroy  the  effect  of  the  presumption."  As  to  acknowledg- 
ments to  take  a  case  out  of  the  statute  of  limitations,  the  dis- 
tinction is  familiar  between  a  debt  barred  and  one  not  barred. 
In  the  latter  case  a  mere  acknowledgment  that  the  debt  had  not 
been  paid  and  is  still  due,  will  be  sufficient.  "When  an  acknowl- 
edgment is  made  in  writing  by  the  debtor,  charging  him  in  direct 
terms,  or  if  there  be  made  a  part  payment  or  part  satisfaction  of 
interest  then  due,  the  action  must  be  brought  in  twenty  years 
next  after  the  time  of  such  acknowledgment,  part  payment,  or 
part  satisfaction."  Boyce  v.  Lake,  17  S.  C7.,  488;  Best  Pres., 
§  188. 

Now  apply  these  principles  to  this  case.  The  judgment  was 
recovered  in  1858,  and  on  February  9,  1866,  less  than  thirteen 
years  thereafter,  Mrs.  Boyle,  the  debtor,  wrote  to  Mr.  Richards, 
the  then  husband  of  Mrs.  Roberts,  "I  received  a  short  time  since 
a  letter  from  you  relative  to  amount  of  balance  due  on  bond  to 
Mr.  Lockwood,  as  guardian.     I  regret  very  much  it  is  not  in  my 
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power  at  present  to  settle  same,  but  assure  you  I  shall  endeavor 
to  do  so  as  soon  as  possible.  Must  beg  your  further  indulgence/' 
&c.  This  was  before  the  lapse  of  full  twenty  years,  and  we  think 
was  an  acknowledgment  of  the  debt  quite  sufficient  to  give  a  new 
starting  point  to  the  running  of  the  twenty  years,  which  have  not 
yet  expired.  It  is  true,  Mrs.  Boyle  did  not  refer  to  a  judgment, 
but  we  hear  of  no  other  debt  of  hers  "to  Mr.  Lockwood,  as  guar- 
dian," and  we  have  no  doubt  the  reference  was  made  to  this  same 
debt  which  was  in  judgment,  and  which  is  a  subsisting  debt 
against  her  estate. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  modified  as  herein  stated  as  to  the  Lockwood  judgment 
against  Mrs.  Boyle,  and  that  in  all  other  respects  it  be  affirmed. 


GLENN  v.  COLUMBIA  AND  GREENVILLE  R.  R.  COMPANY. 

1.  A  train  hand,  sent  back  at  night  to  signal  an  approaching  train,  saw 
it  coming,  although  it  had  no  head-light,  but  upon  its  emerging  from 
a  curve  in  a  cut,  he  discovered  that  the  engine  was  very  close  upon 
him,  and  in  getting  off  the  track  upon  which  he  was  still  standing, 
his  foot  was  caught  by  the  rail,  and  in  extricating  his  foot  his  hand 
was  caught  by  the  train  and  crushed.  From  the  railroad  cut  to 
where  this  train  hand  stood,  the  distance  was  too  short  for  the  train 
to  stop.  In  action  against  the  railroad  company  for  damages,  the 
Circuit  judge  granted  a  non-suit.  Held,  that  in  this  there  was  no 
error,  the  absence  of  a  head-light  in  this  case  not  having  contributed 
to  the  injury  received  by  this  train  hand. 

2.  To  recover  damages  for  injury  done  to  a  party  by  a  railroad  com- 
pany, the  plaintiff  must  not  only  show  negligence  by  the  company, 
but  also  that  the  injury  complained  of  was  the  result  of  such  negli- 
gence. 

Before  Frasbr,  J.,  Richland,  July,  1883. 

The  opinion  fully  states  the  case. 

Mr.  John  Bavshett,  for  appellant. 

Mr.  J.  0.  Haskell,  contra. 
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September  24,  1884.  The  opinion  of  the  court  was  deliv- 
ered by 

Mr.  Justice  McIver.  The  plaintiff  brings  this  action  to 
recover  damages  for  certain  injuries  sustained  by  his  son,  Manus 
Glenn,  a  minor,  occasioned  by  the  alleged  negligence  of  the 
defendant.  On  the  night  of  February  19,  1881,  Manus  Glenn, 
who  was  in  the  employment  of  the  defendant  company  as  a  train 
hand  and  brakeman,  on  a  freight  train  on  its  way  to  Columbia, 
was  sent  down  the  track  by  the  conductor,  when  his  train  stopped 
at  Saluda  Old  Town  to  take  on  wood,  to  signal  an  approaching 
up  train  from  Columbia. 

In  his  testimony,  Manus  Glenn  gives  the  following  account  of 
the  manner  in  which  the  accident  occurred :  "I  took  the  red  lan- 
tern and  went  down  the  track  nine  telegraph  poles,  according  to 
instructions  from  the  conductor,  when  I  heard  the  train  approach- 
ing and  saw  a  light  from  the  cab  of  the  engine.  There  was  a 
curve  in  the  track  about  a  hundred  yards  from  me,  and  the  train 
was  a  good  ways  on  the  other  side  of  this  curve  when  I  first  heard 
it  coming  and  saw  the  light  from  the  cab.  There  was  no  head- 
light on  the  engine.  It  was  in  the  middle  of  the  night,  about  12 
o'clock.  The  night  was  dark  and  drizzling  rain.  When  the 
train  entered  the  curve  I  could  not  see  it.  I  signalled  the  train, 
when  I  first  heard  and  saw  it,  with  the  red  light,  which  is  a  sig- 
nal of  danger,  and  the  engineers  must  stop  when  they  see  it.  I 
then  started  to  meet  this  train  to  get  on  it  and  ride  back  to  the 
train  to  which  I  belonged.  When  I  had  gone  about  twenty 
steps,  I  saw  by  the  light  of  the  fire-box  under  the  engine  that  it 
was  close  on  me.  I  attempted  to  get  off  the  track,  when  my 
shoe  caught  in  a  piece  of  the  iron  rail,  a  sharp  splinter  of  it,  and 
I  had  to  use  my  hand  to  get  my  foot  loose.  In  jerking  it  loose, 
which  I  did  with  my  hand,  my  hand  was  caught  by  the  iron 
splinter  running  through  it,  and  before  I  could  get  it  loose  the 
engine  was  on  me  and  crushed  my  arm.  It  was  broken  and 
crushed  so  badly  it  had  to  be  cut  off.  I  was  brought  to  Colum- 
bia. Dr.  Green  cut  the  arm  off.  I  was  laid  up  in  the  house  for 
about  two  months.  I  saw  a  light  from  this  engine  that  run  over 
me  three  times — once  from  the  cab  when  I  first  signalled  it  with 
the  red  light  before  it  entered  the  curve,  and  again  saw  the  light 
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from  the  cab  as  it  turned  out  of  the  curve,  and  afterwards  the 
light  from  the  fire-box  from  the  engine  when  I  was  trying  to  get 
my  foot  loose  from  the  splinter  of  the  rail.  I  was  hired  by  the 
company  at  seventy-five  cents  per  day.  My  father,  Britton 
Glenn,  received  and  collected  my  wages.  I  had  the  red  lantern 
on  my  arm  when  I  was  struck.  I  carried  it  back  to  the  train.  I 
was  not  instructed  to  stand  on  the  side  of  the  track  in  flagging 
trains  down.  I  stood  on  the  track  and  flagged  the  lantern  across 
the  track.  I  could  have  seen  the  engine  better  had  there  been  a 
head-light  on  the  locomotive ;  I  could  have  seen  the  reflection  of 
the  light  on  the  trees  and  woods  when  the  engine  was  in  the 
curve." 

The  plaintiff  also  testified  that  the  night  was  dark  and  rainy ; 
that  there  was  no  head-light  on  the  engine ;  that  he  hired  his 
son  to  the  company  and  collected  his  wages ;  that  the  length  of 
the  up  train  was  about  sixteen  cars ;  that  the  track  was  tolerably 
level,  a  little  down  grade  going  towards  Greenville;  that  the 
train  was  running  at  the  rate  of  about  ten  miles  an  hour,  and 
that  "with  fifteen  cars,  can  take  up  its  own  length,  about  five 
hundred  feet,  if  every  brakeman  is  to  his  place." 

James  Nelson,  another  witness  for  plaintiff,  testified  that  he 
was  a  train  hand  and  brakeman  on  the  train  which  ran  over 
Manus  Glenn ;  dark  and  rainy  night ;  no  head-light  on  the 
engine ;  had  been  taken  off  that  day  as  they  went  down  and  left 
at  the  shops  at  Helena  for  repairs ;  was  to  get  it  as  they  went  up; 
were  behind  time,  and  shops  were  closed  when  they  reached 
Helena,  therefore  did  not  get  head-light ;  witness  was  on  top  of 
the  train  and  never  did  see  Manus's  red  light ;  took  up  about  the 
length  of  train  after  striking  Manus ;  about  fifteen  cars  in  the 
train  and  three  brakemen ;  don't  think  the  train  could  have  been 
stopped  in  less  than  three  hundred  yards ;  before  they  struck 
Manus,  the  engineer  blew  for  brakes  about  one-quarter  of  a  mile 
from  Saluda  Old  Town.  When  they  first  blew  brakes,  it  would 
have  taken  one-quarter  of  a  mile  to  take  up  train — two  hundred 
yards  past  the  point  where  Manus  was  struck.  There  was  a 
curve  in  the  track,  and  if  the  head- light  had  been  burning,  he 
(Manus)  would  not  have  seen  it  till  it  rounded  the  curve.  En- 
gineer might  have  seen  Manus  Glenn  one  hundred  yards.    At 
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that  time  he  could  not  have  stopped  train  under  two  hundred 
yards. 

This,  with  the  testimony  of  Dr.  Green  as  to  the  extent  of  the 
injury  and  the  necessity  for  amputating  the  arm,  was  substantially 
all  the  evidence  adduced  by  the  plaintiff.  At  the  close  of  the 
plaintiff's  testimony  a  motion  for  non-suit  was  made  and  granted, 
and  plaintiff  appeals  upon  the  following  grounds:  1.  "Because 
his  honor  erred  in  granting  the  non-suit  in  this  that  there  was 
evidence  of  gross  negligence  on  the  part  of  the  company  in  not 
providing  a  head-light  to  the  locomotive,  which  was  running  in 
the  night  time,  and  thereby  caused  the  accident.  2.  Because 
his  honor  held  that  no  negligence  was  proved  against  the  defen- 
dant, and  that  the  negligence  was  all  on  the  part  of  the  plaintiff. 
3.  Because  his  honor  held  that  running  a  locomotive  and  train 
of  cars  in  the  night  time  without  a  head-light,  and  the  locomo- 
tive running  over  a  man,  was  no  negligence  on  the  part  of  the 
railroad  company.  4.  Because  his  honor  erred  in  not  allowing 
the  case  to  go  the  jury,  when  it  is  respectfully  submitted  that 
there  was  sufficient  evidence  of  negligence  for  the  jury  to  pass 
upon." 

The  "Case,"  as  prepared  for  argument  here,  does  not  contain 
the  slightest  evidence  that  the  Circuit  judge  made  any  such 
rulings  as  are  imputed  to  him  in  the  second  and  third  grounds  of 
appeal,  and  it  is  not  admitted  by  the  counsel  for  respondent  that 
any  such  rulings  were  made.  There  is  nothing,  therefore,  upon 
which  these  grounds  rest,  and  they  cannot  be  considered  by  us. 

The  only  question  left  for  us  to  determine  is  whether  there  was 
an  entire  lack  of  testimony  to  sustain  all  or  any  one  of  the 
points  necessary  to  be  established  in  order  to  enable  the  plaintiff 
to  maintain  his  action.  As  is  said  by  Simpson,  C.  J.,  in  Car- 
rier ft  Harri*  v.  Dorranee,  19  S.  (7.,  32 :  "It  is  well  settled  that 
a  non-suit  is  proper  only  where  there  is  a  total  failure  of  testi- 
mony by  the  plaintiff  either  as  to  his  whole  case  or  to  some  mate- 
rial and  essential  part  thereof."  Was  there  such  a  failure  in 
this  case? 

To  determine  this  question,  it  will  be  necessary  to  consider, 
first,  what  were  the  points  material  and  essential  to  the  plaintiff's 
case.     To  enable  the  plaintiff  to  maintain  this  action,  he  must 
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not  only  show  negligence  on  the  part  of  the  defendant,  but  he 
must  go  further  and  show  that  the  injury  complained  of  was  the 
result  of  such  negligence.  Mere  proof  of  negligence  on  the 
part  of  the  defendant  gives  the  plaintiff  no  cause  of  action, 
because  there  is  no  wrong  done  to  him  until  it  is  shown  that  he 
has  been  a  sufferer  by  reason  of  such  negligence.  It  may,  and 
doubtless  would,  be  considered  gross  negligence  for  a  railroad 
company  to  allow  a  train  of  cars,  with  some  of  the  wheels 
cracked,  to  be  run  over  a  road  where  there  were  defective  rails  or 
cross-ties,  or  over  a  decaying  trestle  or  bridge ;  but  if  a  third 
person  should  be  injured  by  such  a  train,  not  by  reason  of  its 
running  off  the  track,  but  by  a  collision  with  another  train,  or 
with  some  vehicle  crossing  the  track,  such -negligence  could  not 
constitute  any  foundation  for  a  cause  of  action  in  favor  of  the 
person  injured,  because  it  could  not  in  any  way  be  regarded  as 
causing  the  injury  complained  of.  In  such  a  case,  the  negli- 
gence of  the  company,  though  highly  reprehensible,  would  con- 
stitute no  wrong  to  the  person  injured,  and  would,  therefore,  fur- 
nish no  ground  for  an  action  on  his  behalf. 

Applying  these  principles  to  the  case  under  consideration,  in 
which  the  negligence  imputed  to  the  defendant  was  in  failing  to 
furnish  a  head-light  for  the  engine,  we  find  that  the  testimony  as 
to  such  negligence  was  quite  sufficient,  as  to  that  point,  to  send 
the  case  to  the  jury  ;  but  we  look  in  vain  for  any  evidence  what- 
ever tending  to  establish  the  equally  material  and  necessary  point 
that  the  injury  complained  of  was  in  any  way  the  result  of  such 
negligence.  On  the  contrary,  the  testimony  of  the  party  injured 
demonstrates  the  fact  that  the  absence  of  the  head-light  had 
nothing  to  do  with  causing  the  injury.  The  object  of  the  head- 
light, as  we  suppose,  is  to  enable  the  engineer  to  see  objects 
ahead  of  him  on  the  track,  and  perhaps  to  enable  persons  to  see 
an  approaching  train  at  a  sufficient  distance  to  avoid  collision 
with  it. 

Now,  according  to  the  uncontradicted  testimony  adduced  for 
the  plaintiff,  the  accident  occurred  at  a  point  near  a  curve  which 
rendered  it  impossible  for  the  engineer  to  see  far  enough  ahead, 
even  with  the  very  best  head-light,  to  enable  him  to  take  up  his 
train  before  it  reached  the  point  where  Manus  Glenn  was  struck, 
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and  he  himself  says  that  he  not  only  heard,  but  saw,  at  least 
three  times,  the  approaching  train  before  it  came  within  one  hun- 
dred yards  of  the  point  where  he  was  struck.  So  that  it  is  per- 
fectly manifest  that  the  absence  of  the  head-light  in  no  way  con- 
tributed towards  causing  the  injury  complained  of.  There  being 
no  testimony  tending  to  establish  this  material  and  necessary 
point  in  the  plaintiff's  case,  there  was  nothing  to  leave  to  the 
jury,  and  there  was,  therefore,  no  error  in  granting  the  non-suit. 
The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


LUMB  v.  PlNCKNEY. 


1.  Where  a  complaint  under  the  betterment  act  (Gen,  Stat,  J§  1835- 
1839)  alleged  a  former  recovery  by  defendant  against  plaintiffs  of  the 
land  described,  the  possession  by  plaintiff's  under  title  which  they 
supposed  had  conveyed  a  fee,  and  the  value  of  improvements  erected 
on  this  land  by  plaintiffs,  and  contained  a  prayer  for  a  recovery  of  the 
value  of  such  improvements,  the  complaint  stated  facts  sufficient  to 
constitute  a  cause  of  action. 

2.  The  betterment  law  of  this  state  (Gen.  Stat.,  {J  1835-1839)  is  not  in 
conflict  with  sections  1,  14,  21,  or  23  of  article  I.  of  the  constitution 
of  this  state,  but  is  a  valid  and  binding  enactment  of  the  legislature. 

Before  Cothran,  J.,  Hampton,  September,  1883. 

This  was  an  action  by  James  M.  Lumb  and  others  against 
Adele  R»  Pinckney  and  others,  commenced  in  February,  1883. 
The  opinion  sufficiently  states  the  case. 

Mr.  John  S.  Reynolds,  for  appellants. 

The  rule  of  the  civil  law  touching  betterments  has  never  been 
recognized  in  this  state.  4  DeSau*.,  465;  Chev.  Eq.,  213. 
The  complaint  discloses  no  facts  that  give  a  cause  of  action. 
Pom.  Rem.,  §519;  18  S.  C.,  530;  10  Id.,  451 ;  31  Vt,  306. 
This  law  gives  a  right  of  action  against  one  charged  with  no 
wrong,  and  makes  the  lien  of  the  trespasser  sufficient  to  divest 
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the  true  owner's  title ;  and  the  judgment  for  the  improvements 
carries  costs.  The  betterment  act  of  this  state  is  taken  from  the 
Vermont  statute,  but  in  Vermont  there  is  an  elective  feature, 
which  may  preserve  to  the  owner  his  property ;  and  upon  this 
ground  the  statute  has  been  sustained.  4  Vt,  37.  In  most  of 
the  states  this  elective  feature  exists.  12  Mass.,  314;  14  HI, 
174 ;  50  Me.,  822 ;  18  Blatch.,  202 ;  18  Iowa,  267 ;  3  Ohio 
St.,  467;  and  so  in  other  states.  Cool.  Con.  Lim.,  386,  389. 
See,  too,  this  elective  feature  in  other  parts  of  our  statute  law. 
Gen.  Stat,  §§1840,  2289,  and  the  homestead  laws;  19  S.  C, 
243.  This  law  violates  C&nst,  art.  I.,  §  1 ;  7  Cal,  6 ;  11  &  C, 
315 ;  8  Wheat,  17,  24,  101 ;  18  Tex.,  546.  It  also  violates 
art.  I.,  §  14.  Cool.  Cons.  Lim.,  353,  357  ;  18  Iowa,  268  ;  24 
Minn.,  372  ;  also,  art.  I.,  §  21 ;  1  Yerg.,  384 ;  Cooke,  293. 
And  it  also  violates  section  23  of  the  same  article.  14  S.  C, 
423.  This  statute  is  not  a  mere  regulation  of  the  remedy.  Cool 
Con.  Lim.,  289,  362  ;  35  N.  Y,  302;  13  Rich.,  498. 

Mr.  C.  J.  C.  Hutson,  contra. 

The  complaint  states  a  cause  of  action.  Code,  §  163 ;  28 
Barb.,  231 ;  8  S.  C,  104;  12  Id.,  1 ;  16  Id.,  392.  Compen- 
sation for  improvements  is  founded  in  equity.  Black.  Tax  Titles, 
17;  3  Kent,  334;  2  Id.,  336;  5  Rep.,  30;  4  T.  B.,  168;  1 
Story,  38;  2  Id.,  605;  Code  Civ.  of  France,  art.  552-3 ;  Bell 
Com.,  §  538  -y  Chev.  Eq.,  231 ;  2  McCord  Ch.,  455 ;  4  Rich.  Eq., 
476.  Our  betterment  act  is  a  copy  of  the  Vermont  statute, 
which  was  sustained  in  31  Vt,  300.  Like  statutes  in  other 
states  have  been  sustained.  12  Mass.,  314 ;  18  Blatchf.,  202 ; 
10  Yerg.,  477 ;  13  Ala.,  31 ;  4  Kans.,  358;  18  Iowa,  261 ;  5 
Ohio,  133 ;  13  Id.,  74,  308 ;  2  Peters,  492 ;  8  Wheat,  1 ;  1 
Black.,  374  ;  14  111,  171;  19  Wis.,  235.  See,  too,  12  S.  (I, 
488;  15  Id.,  368;  17  Id.,  594.  This  act  violates  none  of  the 
sections  of  the  constitution  referred  to  by  appellants.  4  Wheat., 
122;  12  Id.,  213;  14  Rich.,  135;  Cool  Con.  Lim.,  348,  437, 
439;  6  Cranch.,  87;  Bald.,  74. 

September  24, 1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Chief  Justice  Simpson.  The  action  below  was  an  action 
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under  the  act,  known  as  the  "betterment  act,"  to  recover  the 
value  of  certain  improvements  erected  upon  the  lands  recovered 
by  the  defendants  from  the  plaintiffs  in  a  former  action  brought 
for  that  purpose.  To  this  action  for  betterments,  a  demurrer  was 
interposed,  on  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  This  demurrer  was 
overruled,  and  the  defendants  have  appealed.  The  appeal  pre- 
sents two  questions.  1.  Whether  the  facts  stated  in  the  com- 
plaint are  sufficient  to  bring  the  case  within  the  provisions  of  the 
betterment  act ;  and,  2.  If  so,  whether  the  betterment  act  is  con- 
stitutional. The  appeal  rests  on  the  negative  of  both  of  these 
questions.     Can  these  denials  be  sustained  ? 

I.  There  are  several  sections  of  the  betterment  act.  Gen. 
Stat,  §§  1835,  1836,  1837,  1838,  1839.  The  most  important 
of  these  sections,  in  fact  the  only  one  necessary  to  be  considered 
here,  is  section  1835,  because  in  that  section  are  found  the  con- 
ditions upon  which  the  right  to  betterments  is  founded,  and  the 
recovery  thereof  is  allowed  and  authorized.  That  section  pro- 
vides: "That  after  final  judgment  in  an  action  to  recover  lands 
and  tenements  in  favor  of  the  plaintiff,  if  the  defendant  has  pur- 
chased the  lands  so  recovered,  &c,  supposing  at  the  time  of  such 
purchase,  &c,  that  his  title  was  good  in  fee,  such  defendant  shall 
be  entitled  to  recover  of  the  plaintiff  in  such  action  the  full  value 
of  all  improvements  made  upon  such  lands  by  such  defendant, 
or  those  under  whom  he  claims,  in  the  manner  hereinafter  pro- 
vided for." 

Now,  all  that  is  necessary  to  be  stated  in  a  complaint  under 
the  reformed  procedure,  so  as  to  escape  a  demurrer  like  that  inter- 
posed here,  are  the  facts  which  have  given  rise  to  the  right  of 
action,  as  contradistinguished  from  legal  conclusions.  A  simple 
narrative  of  the  facts  upon  which  the  right  of  action  is  based  is 
not  only  good  pleading,  but  the  best.  From  such  a  narrative  the 
court  deduces  the  legal  conclusions,  and  determines  whether  any 
primary  right  of  the  plaintiff  has  been  invaded  by  the  defendant, 
and  consequently  whether  a  cause  of  action  exists.  Suber  v. 
Chandler,  18  S.  C,  530;  Hogg  v.  Pinckney,  16  Id.,  392. 

The  fects  specified  in  section  1835,  supra,  which,  wben  exist- 
ing, entitle  a  party  to  the  action  therein  provided,  and  which 
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must  be  stated  in  the  complaint  as  a  cause  of  action  under  the 
act,  are:  1.  A  final  judgment  in  favor  of  the  plaintiff  in  an  action 
to  recover  lands  and  tenements ;  and,  2.  That  the  defendant,  in 
such  action,  and  those  under  whom  he  claims  being  in  possession 
under  the  supposition  that  he  was  seized  in  fee,  had  erected  im- 
provements of  value  upon  the  land.  Upon  these  facts  the  act  in 
terms  entitles  such  defendant  to  recover  of  the  plaintiff  "the  full 
value  of  all  said  improvements — the  said  value  to  be  measured 
by  the  sum  which  such  land  shall  be  found  at  the  time  of  the 
rendition  of  such  judgment  to  be  worth  more  in  consequence  of 
the  improvements  than  it  would  have  been  without  them." 
§  1836. 

Does  the  complaint  state  the  facts  thus  required  by  the  act  and 
upon  which  a  right  of  recovery  attaches  ?  In  the  first  paragraph 
the  former  action  for  the  recovery  of  the  land  by  the  defendant 
against  the  plaintiff,  and  the  verdict  in  favor  of  defendants  are 
stated  ;  in  the  second  and  third  the  possession  of  plaintiffs  under 
titles  which  they  supposed  conveyed  to  them  the  land  in  fee  is 
set  out  in  detail ;  and  in  the  fourth  the  value  of  the  improve- 
ments erected  by  the  plaintiff  and  those  under  whom  they 
claimed  is  presented,  with  a  prayer  for  judgment  for  said  value 
to  be  recovered  in  accordance  with  the  statute  in  such  case  made 
and  provided  We  do  not  see  how  the  complaint  could  have  fol- 
lowed the  act  more  closely. 

II.  Is  the  betterment  act  unconstitutional  ?  This  is  the  real 
question  in  the  case,  and  it  deserves  full  consideration. 

It  is  true  that  according  to  the  severe  and  rigid  principles  of 
the  English  common  law,  founded  and  established  in  feudal  times 
and  in  support  of  feudal  interests  and  doctrines,  title  to  lands 
carried  with  it  the  land  and  every  thing  affixed  and  attached 
thereto.  The  owner  of  the  fee  was  regarded  as  the  owner  of  all 
structures  and  improvements  found  upon  the  premises ;  so  that 
he  who  erected  such  improvements,  erected  them  at  his  peril. 
This  doctrine,  though  firmly  established  in  the  common  law,  and 
though  a  logical  result  from  the  settled  principles  applicable  to 
real  estate  and  the  ownership  thereof  in  England,  yet  is  obviously 
a  harsh  and  inequitable  doctrine  wlien  adhered  to  as  a  universal 
and   inflexible  rule,  and  it  is  nowhere  found  as  a  ruling  princi- 
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pie,  except  where  the  English  common  law  prevails  in  all  of  its 
original  severity.  It  has  no  place  in  the  laws  of  France,  Spain, 
or  Scotland ;  in  fact,  is  repudiated  wherever  the  equitable  prin- 
ciples of  the  civil  law  have  found  a  foothold  in  the  administra- 
tion of  justice. 

In  this  country,  even  before  the  legislatures  of  the  different 
states  intervened  by  special  acts  on  the  subject,  the  courts  of 
equity,  influenced  by  what  Judge  Story  styled  a  "persuasive 
equity"  to  the  contrary,  struggled  against  it,  and  contended  for 
the  higher  doctrine,  that  he  who  bona  fide  takes  possession  of 
land  under  a  prima  facie  legal  title,  and  makes  valuable  improve- 
ments, which  must  pass  with  the  freehold  to  the  party  asserting  his 
paramount  right,  is  deemed  by  the  established  rule  in  chancery  en- 
titled to  compensation.  Bright  v.  Boyd,  2  Story,  607 ;  Lowndes 
v.  Chisholm,  2  McCord  Ch.,  455;  Williman  v.  Holmes,  4  Rich 
Eq.,  476;  followed  by  Annely  v.  DeSaussure,  17  S.  C.,  389; 
Scaife  v.  Thomson,  15  Id.,  366 ;  and  Jacobs  v.  Bush,  17  Id., 
594.  No  fair  mind  can  hesitate  to  acknowledge  the  justice  of 
this  principle ;  and  still  further,  that  services  of  a  lasting  and 
permanent  character  rendered  by  one  to  another,  demand  com- 
pensation whether  such  services  were  procured  originally  by 
request  or  not,  and  a  perfect  system  of  jurisprudence  would 
require  the  application  of  this  principle  in  all  cases  where  parties 
stood  in  this  relation  to  each  other.  It  is  admitted,  however, 
that  neither  the  common  law  nor  the  equity  courts  have  gone  to 
this  extent  as  yet.  Nor  can  they,  not  being  invested  with  legis- 
lative power. 

In  most  of  the  American  states  the  equity  of  this  principle  as 
to  improvements  bona  fide  erected  on  lands  supposed  to  be  owned 
in  fee,  but  afterwards  recovered  by  paramount  title,  has,  however, 
been  recognised,  as  appears  in  the  numerous  betterment  acts 
which  have  been  passed.  Among  these  the  betterment  act  of  our 
state  is  found.  No  doubt  these  acts  in  their  details  are  more  or 
less  imperfect,  and  in  their  application  are  not  only  surrounded 
with  difficulties,  but  frequently  work  injustice.  Yet  as  to  the 
end  intended  to  be  accomplished,  but  few  can  fail  to  approve. 
The  question,  however,  before  us  is  not  as  to  the  wisdom  of  the 
act  nor  its  efficiency,  nor  whether  it  is  suitable   to   the  end 
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designed,  nor  yet  whether  it  might  be  improved  by  the  incorpor- 
ation of  other  features.  The  act  is  upon  the  statute  books,  and 
we  must  take  it  as  we  find  it,  and  if  valid  must  enforce  it. 

Is  the  act  constitutional  ?  Mr.  Justice  Mclver,  in  the  case  of 
State  v.  G-aillard,  11  S.  (7.,  309,  laid  down  a  clear  and  concise 
rule  by  which  to  test  the  legislative  power  of  the  general  assem- 
bly of  the  state,  and  the  constitutionality  of  any  special  act.  He 
said  :  "There  is  no  doubt  but  that  under  article  II.,  section  1,  of 
the  constitution,  the  legislative  power  of  the  state  is  vested  in 
the  general  assembly,  but  there  is  as  little  doubt  that  this  is  not 
a  grant  of  complete  and  absolute  legislative  power,  but  only  such 
as  is  not  forbidden  by  the  terms  of  the  constitution  of  the  United 
States  or  of  this  state,  either  in  express  words  or  by  necessary 
implication.  Hence,  when  the  inquiry  arises,  whether  a  particu- 
lar act  of  the  general  assembly  is  within  the  scope  of  the  powers 
granted  to  that  body,  the  only  question  necessary  to  be  considered 
is  whether  such  act  is  forbidden,  either  in  express  terms  or  by 
necessary  implication  by  any  provision  of  the  constitution  of  the 
United  States  or  this  state;  for  if  it  is  not  so  forbidden,  then  such 
act  has  the  full  force  and  effect  of  law ;  but  if  it  is  so  forbidden, 
then  it  has  no  such  force  and  effect,  and  must  be  declared  to  be 
unconstitutional,  and  therefore  void." 

This  is  the  test  we  must  apply  to  the  question  here.  It  is  not 
claimed  that  any  provision  of  the  constitution  of  the  United 
States  is  involved.  The  question,  therefore,  is,  does  the  constitu- 
tion of  the  state  forbid  it  either  in  express  words,  or  by  neces- 
sary implication  ?  It  has  not  been  contended  that  any  express 
inhibition  can  be  found  in  that  instrument,  nor  is  there  ground 
for  such  position.  Is  there  any  for  an  inhibition  by  necessary 
implication  ?  Without  attempting  here  to  define  the  conditions 
of  a  necessary  implication  applicable  to  every  case  where  the 
question  arises,  it  is  sufficient  for  our  present  purpose  to  say  that 
the  constitution  guarantees  in  several  of  its  sections,  certain  rights 
to  the  citizen,  and  inasmuch  as  the  constitution  is  the  supreme 
law  of  the  land,  it  by  necessary  implication  forbids  the  general 
assembly  from  passing  any  law  in  conflict  with  these  guarantees. 
The  general  assembly  has  no  power  to  repeal  a  section  of  the  con- 
stitution, not  that  it  is  expressly  prohibited  from  such  act,  but 
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because  the  constitution  is  the  organic  law,  ordained  and  enacted 
by  the  people  themselves,  the  source  of  all  governmental  power, 
and  therefore  beyond  the  reach  of  all  subordinate  authorities. 

The  principal  sections  containing  these  guarantees  are  sections 
1,  14,  21,  and  23,  of  article  I.  The  appellants  contend  that  the 
act  violates  all  of  these  sections.  In  section  1  the  right  of  acquir- 
ing, possessing,  and  protecting  property,  is  declared  to  be  one  of 
the  inalienable  rights  of  the  citizen.  In  section  14  it  is  declared 
that  no  one  shall  be  deprived  of  his  estate,  but  by  the  judgment 
of  his  peers  or  the  law  of  the  land.  Section  21  forbids  the  enact- 
ment of  any  law  impairing  the  obligation  of  contracts.  And 
section  23  provides  that  private  property  shall  not  be  taken,  or 
applied  for  public  use,  or  for  the  use  of  corporations,  or  for  pri- 
vate use,  without  the  consent  of  the  owner  or  a  just  compensa- 
tion being  made  therefor :  Provided,  That  laws  may  be  made 
securing  to  persons  or  corporations  the  right  of  way  over  the 
lands  of  other  persons  or  corporations,  &c. 

Does  this  act  infringe  upon  the  inalienable  right  of  acquiring, 
possessing,  and  protecting  property  guaranteed  in  section  1? 
We  think  not.  On  the  contrary,  the  purpose  of  the  act  being  to 
protect  the  right  of  the  improving  claimant  to  the  property  which 
he  has  placed  upon  the  premises  in  dispute,  under  the  bona  fide 
belief  that  the  premises  were  his,  it  is,  in  our  opinion,  in  full 
harmony  with  that  section,  and  so  far  as  the  improving  claimant 
is  concerned,  carries  out  its  intent  and  object.  There  are  equita- 
ble as  well  as  legal  primary  rights  in  reference  to  the  acquisition 
of  property,  and  the  protection  of  the  constitution  may  be 
invoked  by  either,  as  the  one  or  the  other  may  happen  to  be  the 
superior.  Now  while,  as  we  have  said,  it  is  a  principle  of  the 
common  law,  that  the  legal  title  of  real  estate,  as  a  general  rule, 
carries  with  it  not  only  the  land,  but  also  all  structures  or  im- 
provements thereon,  yet  the  equity  doctrine  in  cases  where  valu- 
able improvements  have  been  made  under  the  bona  fide  supposi- 
tion that  the  land  belonged  in  fee  to  the  party  erecting  them,  is 
that  said  improvements  belong  to  said  party,  and  this  being  a 
paramount  right,  it  is  entitled  to  the  shield  of  the  section  referred 
to  in  preference  to  the  legal  title  growing  out  of  the  mere  owner- 
ship of  the  land.  In  this  view  the  betterment  act,  being  intended 
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as  a  means  of  securing  to  the  improving  claimant  his  recognized 
equitable  rights  over  an  inferior  legal  claim,  is  therefore  not  only 
not  in  violation  of  section  1,  article  L,  but,  on  the  contrary,  is 
in  accordance  therewith. 

Section  14  declares  "that  no  one  shall  be  deprived  of  his  estate 
except  by  the  judgment  of  his  peers  or  the  law  of  the  land." 
This  is  an  important  and  fundamental  guarantee,  one  which  lies 
at  the  foundation  of  all  progress  and  improvement,  and,  within 
the  limits  intended  by  the  framers  of  the  constitution,  it  should 
be  most  sacredly  guarded.  But  to  construe  it  as  intending  to  fix 
unalterably  all  laws  of  force  at  the  adoption  of  the  constitution, 
and  as  an  inhibition  against  the  passage  of  any  new  laws  giving 
new  rights  and  remedies  as  advancing  civilization  may  demand, 
would  be  changing  it  from  a  shield  of  protection  into  an  instru- 
ment of  intolerable  oppression.  Such  a  construction  would  nega- 
tive and  destroy  the  grant  of  legislative  power  to  the  general 
assembly,  and  render  that  department  of  the  government  a  use- 
less appendage  to  our  governmental  system.  This  was  not 
intended,  nor  can  this  section  be  so  interpreted  by  any  legitimate 
rule  of  construction.  It  simply  means  what  it  says,  to  wit: 
"That  no  one  shall  be  deprived  of  his  estate  except  by  the  judg- 
ment of  his  peers  or  the  law  of  the  land."  Under  it,  the  citizen, 
before  surrendering  his  estate,  has  the  right  to  demand  a  judg- 
ment of  his  peers  requiring  him  to  do  so,  or  the  existence  of  some 
law  which  when  enforced  demands  it,  and  to  that  extent  it  is  a 
limitation  upon  the  power  of  the  general  assembly  forbidding  the 
enactment  of  any  law  which  can  deprive  one  of  his  estate  by  any 
other  means.  Thus  understood,  we  do  not  see  that  the  betterment 
act  in  any  way  conflicts  with  this  section.  The  act  has  no  appli- 
cation, except  as  the  law  of  the  land,  nor  can  it  be  enforced, 
except  through  the  verdict  of  the  jury. 

Section  21  provides,  "that  no  law  shall  be  passed  impairing 
the  obligation  of  contracts,"  and  it  is  said  that  a  grant  from  the 
state  is  a  contract  between  the  state  and  the  grantee,  and  there- 
fore any  legislative  act  that  impairs  the  obligation  of  the  grant  is 
unconstitutional.  This,  no  doubt,  is  true,  but  we  fail  to  see  its 
application  here.  As  well  might  it  be  said  that  the  laws  allowing 
the  enforcement  of  contracts,  or  the  collection  of  debts  by  the 
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sale  of  real  estate,  through  judgments  and  executions,  impaired 
the  obligation  of  the  original  grant  from  the  state,  and  were 
therefore  void.  The  betterment  act,  formulating  an  underlying 
principle  of  equity,  creates  a  legal  obligation  in  the  nature  of  a 
debt  against  the  owner  of  the  land,  which,  if  he  fails  to  meet,  the 
land  itself  is  made  liable  to  be  reached  by  ordinary  process  as  in 
other  cases  of  debt,  and  is  as  free  from  the  objection  raised  es 
any  of  the  modes  provided  for  the  enforcement  of  claims  by  the 
sale  of  lands  granted  by  the  state.  The  remedies  in  the  two 
classes  are  the  same  in  principle,  and  must  stand  or  fall  together. 

Section  23.  It  appears  to  us  that  the  respondent  has  the  best 
right  to  invoke  this  section.  It  declares  that  private  property 
shall  not  be  taken  for  public  or  private  use,  without  the  consent 
of  the  owner,  or  a  just  compensation  being  made  therefor.  A 
party  has  erected  valuable  and  permanent  improvements  upon  a 
city  lot,  of  which  he  is  a  bona  fide  purchaser,  under  a  title  appa- 
rently perfect  and  complete,  enhancing  ten  times  its  original 
value.  The  true  owner  of  the  lot,  either  from  inexcusable 
laches,  or  from  some  other*  cause,  delays  the  assertion  of  his 
rights  until  these  improvements  have  been  completed.  He  then 
institutes  action,  recovers  the  lot,  takes  possession  with  the  im- 
provements, and  refuses  compensation.  Should  he  be  allowed  to 
shield  himself  under  this  or  any  other  of  the  sections  of  the  con- 
stitution referred  to  ?  On  the  other  hand,  could  not  the  improv- 
ing claimant,  with  infinite  more  justice,  claim  their  protection  ? 

The  claim  of  the  land  owner  stands  upon  a  mere  legal  techni- 
cality. He  has  titles  to  the  land,  it  is  true,  which,  at  common 
law,  carries  with  it  every  thing  attached  thereto.  But  the  claim 
of  the  improving  claimant  stands  upon  substantial  equity, 
based  upon  his  labor  and  industry,  and  while  he  has  no  right 
to  the  land,  it  would  be  a  blot  upon  any  system  of  jurisprudence 
to  make  him  forfeit  the  improvements,  and  that  for  the  benefit  of 
one  who  has  expended  neither  labor  nor  money  in  their  erection. 
The  true  idea  is,  that  both  parties  should  be  protected  according 
to  their  respective  rights  and  interests.  This  the  betterment  act 
attempts  by  giving  the  improving  claimant,  not  the  costs  of  the 
improvements,  but  such  an  amount  only  as  they  may,  in  the  judg- 
ment  of  the  peers  of  both  parties,  increase   the   value  of  the 
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premises.  This  certainly  is  the  equity  of  the  case,  and  we  do  not 
find  that  the  constitution,  in  any  of  its  sections,  forbids  its  appli- 
cation and  enforcement. 

The  appellants'  counsel  has  referred  us  to  several  cases  from 
some  of  the  western  states,  in  which  acts  similar  in  their  purpose 
to  ours  have  been  held  unconstitutional.  But  these  decisions, 
upon  examination,  have  been  found  to  be  based  upon  special  mat- 
ter peculiar  to  the  acts  under  discussion  there,  and  therefore  not 
in  point,  even  if  they  could  be  relied  on  as  authorities,  which 
they  could  not  be,  except  so  far  as  they  are  sustained  by  estab- 
lished general  principles.  Besides  the  weight  of  the  decisions  in 
the  different  states  where  betterment  acts  have  been  enacted,  is 
in  favor  of  their  constitutionality.  See  Cooley  Const.  Lim.y  title 
"betterment  laws,"  the  cases  there  cited,  and  Blackwell  Tax 
Titles,  681. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


MIMS  v.  CHANDLER. 


1.  Where  M.  furnished  a  part  of  the  money  to  purchase  a  tract  of  land 
and  G.  the  balance,  C.  taking  titles  in  his  own  name  to  secure  the 
amount  so  advanced  by  him,  which  was  to  be  repaid  by  M.,  it  would 
seem  that  there  was  a  resulting  trust  in  favor  of  M.,  certainly  to  the 
extent  of  the  money  paid  by  him. 

2.  A  receipt  in  writing  for  $285,  *'to  be  placed  on  land  papers,"  is  not 
a  sufficiently  definite  memorandum  to  take  a  parol  agreement  for  the 
purchase  of  land  out  of  the  statute  of  frauds. 

3.  Payment  of  the  purchase  money  is  not  such  part  performance  as  to 
be  sufficient  of  itself  to  take  a  case  out  of  the  statute  of  frauds,  but 
part  payment  by  the  purchaser,  with  possession  delivered  by  the  ven- 
dor by  virtue  of  the  agreement,  and  improvements  made  by  the  pur- 
chaser, are  sufficient ;  and  a  contract  for  the  purchase  of  land  may, 
under  these  circumstances,  be  established  by  parol  proof. 

4.  M.,  a  tenant  of  212  acres  of  land,  agreed  to  purchase  from  his  land- 
lord 65  acres  of  this  tract,  and  paid  part  of  the  purchase  money,  0. 
paying  the  balance  and  taking  the  title  to  himself  as  security  for  the 
repayment  by  M.  of  such  balanoe.  Held,  that  M.'s  subsequent  posses- 
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&ion  of  the  65  acres  was  not  under  his  former  tenancy,  bat  should  be 
referred  to  a  new  possession  under  his  agreement  to  purchase. 

5.  Upon  M.'s  payment  in  full  of  this  balance  due  to  C,  the  title  to  these 
65  acres  should,  under  the  agreement,  be  made  to  M.,  and  the  Circuit 
decree  erred  in  permitting  the  master  to  make  title  to  M.'s  wife. 

6.  One  having  full  knowledge  of  the  contract  between  0.  and  M.,  pur- 
chased this  land  from  G.  in  consideration  of  a  past  due  debt  owing  to 
him  by  C.  Held,  that  this  deed  must  be  set  aside  as  fraudulent  and 
void. 

Before  Aldrich,  J.,  Sumter,  March,  1888. 

This  was  an  action  by  Timothy  Mims  against  Daniel  Wesley 
Chandler  and  T.  Duncan  Chandler.  The  case  is  fully  stated  in 
the  Circuit  decree,  which  was  as  follows : 

This  is  an  action  for  the  specific  performance  of  a  contract  for 
the  sale  of  land.  Although  much  time  was  consumed  in  the 
development  and  argument  of  the  case,  the  facts  are  in  a  narrow 
compass.  Mr.  Frierson  was  the  owner  of  a  tract  of  land  contain- 
ing 212  acres,  more  or  less.  The  plaintiff  Mims  was  his  tenant 
at  a  rent  of  five  bales  of  cotton  a  year.  Frierson  says :  "I  first 
bargained  to  sell  the  land  to  Mims  for  $1,500  on  a  credit  of  three 
years,  or  five  bales  a  year  rent.  I  afterwards  agreed  to  sell  him 
the  land  for  $1,200  cash,  and  to  let  the  rent  of  five  bales  of  cot- 
ton, which  Mims  owed  me,  go  in  as  part  payment.  Mims  paid 
me  $285  and  Chandler  $15.  In  thirty  days  after,  Chandler  paid 
me  the  balance,  $900,  and  received  titles  for  the  land.11 

It  appears  that  when  Mims  had  made  his  agreement  with  Frier- 
son, Goodman  entered  into  an  agreement  to  buy  the  land  remain- 
ing, after  Mims  had  cut  off  65  acres,  the  tract  on  which  he  lived 
with  his  wife  and  children.  When  the  purchase  came  to  be  com- 
pleted, the  defendant,  D.  W.  Chandler,  paid  the  purchase  money 
and  took  the  title  in  his  name.  Goodman  says :  "I  went  in  with 
Mims  and  thought  Frierson  was  to  make  the  title,  but  Chandler 
said  he  would  take  the  title  in  his  own  name,  because  he  knew 
Mims  could  not  meet  the  payments  next  year,  and  he  could 
indulge  him."    Mims  had  married  Chandler's  aunt. 

When  the  land  was  bought  from  Frierson,  Mims  says  Chandler 
told  him  to  raise  $300,  or  as  near  that  amount  as  he  could,  and 
that  he  would  give  one  and  two  years  to  pay  the  balance,  $400; 
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that  he  sold  five  bales  of  cotton  for  $260,  took  $25  out  of  his 
pocket,  and  Chandler  advanced  the  other  $15,  which  he  charged 
in  his  books  to  Mims's  account ;  that  on  December  21,  1880,  he 
and  Goodman  went  to  Chandler  to  get  their  titles  ;  that  he  made 
the  title  to  Goodman  and  took  his  mortgage ;  he  then  said  to 
Mims,  "I  can't  draw  your  papers,  it  is  late  now;  bat  I  will  have 
them  fixed  up  by  Dr.  Mayes,  and  send  them  to  you.  Go  home, 
go  to  work,  and  make  yourself  easy ;"  he  gave  the  following 
receipt :  "$285.  Mayesville,  S.  C,  Dec.  21,  1880.  Received 
of  Timothy  Mims  two  hundred  and  eighty-five  dollars,  to  be 
placed  on  land  papers.     (Signed)  D.  W.  Chandler." 

He  further  says  he  bought  the  land  for  a  home,  because  his 
wife's  relations  lived  in  the  neighborhood ;  that  he  went  to  work 
with  his  son,  cleared,  ditched,  and  drained  about  ten  acres,  made 
it  good  planting  land  and  improved  the  health  of  the  place  ;  that 
in  September,  1881,  he  told  Chandler  he  had  picked  out  three 
bales  of  cotton,  who  replied,  "If  you  will  gin  it  out  and  bring 
it  to  me,  I  will  make  your  title,  take  your  mortgage,  and 
wait  on  you  until  next  fall  for  the  balance;"  that  he  deliv- 
ered him  the  three  bales  in  payment  for  the  land,  sent  him 
two  bales,  and  a  few  days  after  carried  him  the  third.  "When  I 
asked  him  for  the  title,  he  said,  'My  business  is  such  I  can't  fix 
them  up  to-day,  but  will  send  or  bring  them  to  you  in  a  few  days.' 
He  gave  me  the  two  following  receipts :  '$98.28.  Received. 
Mayesville,  September  15,  1881,  of  Timothy  Mims,  $98.28,  to 
be  placed  on  account.  (Signed)  Daniel  Chandler.'  '$50.  Re- 
ceived. Mayesville,  S.  C,  of  Tim.  Mims,  ($50)  fifty  dollars  on 
account.     September  15,  1881.     (Signed)     D.  W.  Chandler.'" 

Mims  said  he  was  always  ready  to  carry  out  his  part  of  the 
contract,  but  soon  after  he  had  made  the  last  payments  he 
received  a  letter  from  Chandler,  ordering  him  off  the  place.  He 
then  "went  to  see  him,  when  Chandler  said,  'I  understand  you 
are  going  to  offer  the  balance  of  the  money  due  on  the  land.  I 
will  not  take  it,  nor  will  I  make  you  a  title.'  A  day  or  two 
after  I  commenced  this  suit,  D.  W.  Chandler  sold  this  land  to  his 
brother  Duncan.  When  Duncan  bought,  he  knew  all  about  the 
transaction,  for  a  month  before  I  commenced  this  suit  Duncan 
came  to  my  gate  and  I  said  to  him,  (Wes.  has  not  fixed  up  my 
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papers  yet.  I  have  got  some  more  cotton  which  I  expect  to  let  him 
have  when  I  get  my  papers,'  and  showed  him  my  receipts.  He 
said,  'You  have  no  idea  We9.  will  cheat  you  ?  he  has  been  sick 
and  not  able  to  attend  to  business.'  I  replied,  'No ;  but  I  want 
the  matter  fixed  up.'  That  was  at  least  a  month  before  the  suit 
was  commenced,  and  he  said  nothing  about  buying  the  land." 

Goodman  corroborates  Mims  as  to  making  the  title  when  the 
$285  was  paid.  "Chandler  told  me  in  the  fall  of  1881,  if  Mims 
would  pay  him  three  bales  of  cotton,  he  would  make  him  the  title 
and  take  a  mortgage  for  the  balance.  After  Mims  delivered  him 
the  cotton,  he  said  he  saw  no  chance  for  him  to  pay,  and  he 
would  not  make  the  title.  He  did  say  something  about  making 
title  to  his  aunt  if  he  could  get  his  money.  That  is  the  first 
time  I  heard  about  his  aunt,  a  year  after  the  sale  to  Mims. 
Chandler  told  me  of  the  bargain  with  Mims  before  the  $285  was 
paid." 

J.  A.  Lemon  testifies :  "Chandler  told  me,  'I  can  do  nothing 
with  uncle  Tim.'  He  said,  'Go  and  tell  him  if  he  will  bring  me 
three  bales  of  cotton,  I  will  make  him  the  title.'  I  did  tell  him, 
Mims  did  bring  the  cotton,  and  Chandler  said  he  could  not  make 
the  title  then,  but  would  get  Dr.  Mayes  to  draw  it  and  would 
send  it.  He  gave  him  a  receipt.  Chandler  said  he  believed  he 
would  make  the  title  to  one  of  the  boys.  That  was  the  first  time 
I  heard  about  making  to  any  one  else." 

E.  C.  Mims  testified :  "Was  at  Chandler's  just  before  Christ- 
mas, 1880,  when  bargain  was  made.  Frierson  made  the  title  to 
Chandler.  When  Chandler  made  title  to  Goodman,  father  paid 
him  $285,  and  Chandler  gave  a  receipt,  saying  he  had  not  time 
to  make  title  then,  but  he  would  make  them  out  and  father  could 
come  and  get  them." 

This  was  the  plaintiff's  case.  When  he  closed,  Mr.  Earle 
moved  to  dismiss  the  complaint.  I  suggested  to  Mr.  Earle  to 
reserve  the  question  and  to  go  into  his  defence.  He  insisted  on 
his  motion  and  it  was  refused.  The  defendants  then  went  into 
their  defence,  and  proved  by  C.  J.  Wilson  that  he-  was  present  in 
November,  1881,  when  Mims  told  Chandler  he  could  not  pay  for 
the  land,  that  he  had  tried  to  borrow  the  money,  and  that  Chand- 
ler would  have  to  take  it  back.     It  was  the  year  of  the  drought. 
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He  asked  Chandler  if  he  would  rent  ?  Chandler  said  he  would 
see  him.  In  November,  1881,  Lemon  says  Mims  told  Chandler 
he  could  not  meet  payments  on  land — was  humming  and  hawing 
about  renting.     Nothing  said  about  Mima's  wife. 

T.  D.  Chandler  produced  a  title  from  his  brother,  dated  De- 
cember 13,  1881,  to  the  land  in  question,  for  $500.  Mims  told 
my  brother  he  could  not  make  payments,  and  spoke  about  rent- 
ing. He  says  he  does  not  know  what  land  is  worth — at  least 
$500.  He  bought  it  for  $500,  paid  no  money,  that  he  had 
money  in  his  brother's  hands,  which  he  had  lent  him  from  time 
to  time ;  that  his  brother  offered  to  take  $500  for  the  land — 
what  he  owed  him.  He  said  Mims  did  show  him  the  receipts  at 
the  gate,  and  he  did  tell  him  his  brother  would  not  cheat  him — 
not  to  be  uneasy.  He  said  he  heard  nothing  about  going  to  law. 
His  deed  is  dated  December  13,  1881,  recorded  January  21, 
1882 ;  the  complaint  is  dated  December  14,  1881.  The  con- 
versation at  the  time  Mims  showed  him  his  receipts  at  his  gate 
was  before  that  about  not  making  payments. 

D.  W.  Chandler  then  testified,  that  on  December  21,  1880,  he 
bought  the  land  from  Frierson  for  $900,  provided  Mims  paid  his 
rent  to  date.  "The  deed  was  for  $1,200,  which  I  paid,  except 
$285,  which  Mims  paid  on  his  rent  to  me,  and  I  receipted  for. 
One  hundred  acres  was  sold  to  Goodman  for  $500.  Mims  was 
in  possession  as  a  tenant  of  Frierson,  and  had  five  bales  of  cotton 
destrained  for  rent.  I  paid  Frierson  thirty  days  after.  Mims 
has  not  paid  me  a  dollar.  All  of  his  payments  have  been  made 
on  account  of  his  advances.  I  did  promise  to  settle  the  land  on 
my  aunt  and  her  children  when  she  paid  me  $400.  Had  no  con- 
versation with  her — the  agreement  was  with  Mims.  The  $285 
receipt  was  the  money  he  paid  for  Frierson's  rent,  the  balance  in 
full.  The  other  receipts  were  on  his  accounts.  I  had  no  con- 
nection with  the  Frierson  agreement.  Am  willing  to  convey 
land  to  my  aunt  and  her  children  when  I  am  paid  $400  at  12  per 
centum  interest.  Not  a  dollar  has  been  paid  on  it.  Mims  said 
he  was  satisfied,  and  agreed  to  pay  three  bales  of  cotton.  I 
owed  my  brother  $585,  and  was  to  pay  12  per  centum  interest. 
Had  no  idea  of  this  suit.  I  may  have  had  the  conversations 
referred  to,  but  they  were  on  the  agreement  to  make  titles  to 
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Mima's  wife.  I  did  tell  Goodman  about  September  10  to  tell 
Mims  if  he  would  pay  three  bales  on  his  account,  I  would  take 
a  mortgage  on  the  land  and  wait  a  year,  if  I  could  possibly 
arrange  my  business ;  if  not,  I  would  notify  him.  Sent  for  Mims 
in  November,  told  him  I  must  have  the  $400  for  the  land.  Went 
into  a  settlement — he  expressed  himself  satisfied,  and  asked  for 
an  extension  of  credit.  Told  him  I  was  compelled  to  have 
money.  He  said,  'I  will  give  it  up,'  and  asked  if  he  could  rent. 
Replied,  (I  do  not  know ;  think  I  will  be  forced  to  sell.'  He 
agreed  to  it.  Sent  for  him  in  December,  told  him  I  would  rent 
for  three  bales.     He  expressed  thanks." 

On  the  cross-examination,  this  witness  read  from  a  paper 
which  he  said  he  had  made  night  before  the  last,  "Frierson  came 
with  Mims  when  land  was  sold.  Mims  sold  the  cotton  and 
brought  the  money  to  the  store.  Goodman  is  mistaken  when  he 
says  I  promised  to  make  title  to  Mims.  I  did  not  send  the  mes- 
sage about  three  bales  to  be  credited  on  the  land.  You  (Mr. 
Lee)  told  me  about  this  suit  last  November ;  I  asked  you  to  wait, 
as  I  thought  I  would  settle  with  Mims.  Supposed  I  had,  tf  d 
was  surprised  I  was  sued." 

The  plaintiff  Mims  was  then  recalled,  who  said,  "Not  a  word 
was  said  about  my  wife  on  the  day  of  the  agreement  to  the  last 
payment,  and  when  I  offered  to  pay  the  balance  which  he  refused, 
Chandler  said,  'If  you  do  not  pay  me  all  the  accounts  you  owe 
me,  you  shall  not  have  the  land.'  I  did  say,  'I  do  not  see  how 
I  can  raise  all  the  money.'  I  never  offered  to  rent,  but  said,  'I 
can't  tell  you  now,  and  want  to  see  my  attorney.' " 

This,  in  substance,  is  the  whole  case.  I  do  not  think  I  have 
omitted  a  material  fact  or  statement.  After  seeing  and  hearing 
the  witnesses,  a  careful  review  of  the  testimony,  and  full  con- 
sideration of  the  earnest  and  able  arguments  submitted  on  both 
sides,  I  do  not  think  there  can  be  the  slightest  doubt  in  any  can- 
did mind  that  Mims,  Goodman,  and  Frierson  have  given  the 
exact  truth  in  relation  to  this  transaction.  Whether  Chandler 
had  a  sinister  purpose  in  assisting  his  uncle,  Mims,  to  make  the 
purchase  from  Frierson,  I  am  not  certain,  but  am  inclined  to 
think  not  That  he  knew  all  the  particulars  of  the  bargain  and 
sale,  I  feel  assured.     He  was  prosperous  then,  as  shown  by  his 
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ability  to  raise  the  $900  to  complete  the  cash  payment ;  hence, 
he  promptly  gave  his  receipt  for  $285,  "to  be  placed  on  land 
papers."  What  can  he  mean  by  that  ?  Can  there  be  any  other 
solution  than  that  the  agreement  as  stated  by  Mims  was  the  real 
transaction,  and  the  payment  in  part  performance  ?  This  view  is 
strengthened  by  the  fact,  about  which  there  can  be  no  doubt,  that 
at  the  very  time  of  receiving  the  money  and  giving  the  receipt, 
he  promised  to  have  the  papers  prepared  and  sent  to  Mims. 
Chandler  himself  supports  this  view  when  he  says  this  rent  was 
to  be  a  part  of  the  purchase  money. 

To  my  view,  after  the  payment  of  the  $285  of  the  purchase 
money,  the  reception  of  the  receipt  for  land  papers,  and  remain- 
ing in  possession,  that  Mims  was  Frierson's  tenant  is  extravagant- 
How  could  he  be  ?  Frierson  had  conveyed  the  land  to  Chandler, 
who  had  paid  $285  of  Mims's  money  as  part  of  the  purchase 
money,  made  title  to  Goodman,  given  his  receipt  to  Mims  on 
land  papers,  and  promised  to  execute  and  send  the  title  in  a 
few  days.  To  hold  now  that  he  was  Frierson's  tenant,  and  not 
in  under  a  contract  of  sale,  is  such  a  tax  on  credulity,  that  I  can- 
not entertain  it  for  a  moment. 

But,  independently  of  this,  if  Chandler  did  not  regard  his 
uncle,  Mims,  as  the  purchaser  of  that  65  acres,  why  did  he  per- 
mit him  to  improve  it  ?  He  knew  he  was  a  poor  man,  that  he 
was  anxious  to  secure  a  home  for  his  family,  and  yet  he  never 
uttered  a  word  of  warning,  to  say,  your  labor  may  be  in  vain ! 
It  is  true,  to  cut  down,  ditch,  and  drain  ten  acres  is  no  great 
undertaking  for  a  landed  proprietor  of  means,  but  when  a  poor 
man,  who  cannot  afford  to  buy  more  than  65  acres,  goes  on  that 
small  tract,  thinking  he  has  bought  his  home,  and  with  his  boy,  a 
mere  youth,  with  their  own  hands  cut  down  timber,  dig  ditches, 
drain  wet  places,  and  bring  it  into  cultivation,  improving  the 
healthfulness  of  the  residence,  it  is  a  big  job,  although  there  be 
but  ten  acres  redeemed.  Chandler  saw  his  uncle  and  cousin  doing 
this  work.  Can  there  be  a  plausible  reason  for  permitting  them 
to  waste  their  labor,  if  he  claimed  the  land  ? 

That  there  was  an  agreement  to  purchase  by  Mims,  at  the  date 
of  the  purchase,  is  beyond  doubt  according  to  Chandler's  own 
statement.     He  does  not  deny  the  conversations  referred  to  as  to 
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the  title,  but  says  there  was  an  agreement  to  make  title  to  M ims's 
wife  and  children.  Now,  if  this  be  so,  when  was  the  agreement 
made  ?  It  must  have  been  at  the  time  of  the  purchase,  and  the 
$300  must  have  been  a  part  of  the  purchase  money,  which  was 
paid  by  Mims,  for  Chandler  says,  "I  did  promise  to  settle  land 
on  my  aunt  and  her  children  when  she  paid  me  $400,  at  12  per 
cent,  per  annum  interest."  What  does  that  mean?  The  con- 
tract price  was  $700,  Mims  paid  $300,  balance  $400.  This  con- 
firms the  whole  transaction,  as  related  by  Mims  and  the  other 
witnesses  for  the  plaintiff.  It  is  clear,  however,  to  my  mind,  this 
settlement  on  his  aunt  is  an  afterthought.  Chandler  himself 
says,  "She  was  not  present;  I  had  no  conversation  with  her;" 
and  all  the  witnesses  swear  that  nothing  was  said  about  his  aunt 
until  a  year  or  more  after  the  contract  to  purchase. 

I  do  not  hesitate  in  my  conclusions  that  there  was  part  pay- 
ment, possession  under  the  purchase,  a  promise  to  make  title,  and 
that  this  is  an  effort  to  apply  payments  on  the  land  to  an  ante- 
cedent debt  against  the  express  instruction  of  the  debtor. 

I  am  not  so  certain  but  that  Chandler  may  be  regarded  in  the 
light  of  a  trustee.  He  had  nothing  to  do  with  the  contract  to 
purchase  from  Frierson,  in  its  inception.  That  was  entirely 
between  Mims  and  Frierson,  for  Goodman  says,  "I  bought  from 
Mims ;  went  in  with  Mims,  and  thought  Frierson  was  to  make 
the  title."  After  the  contract  to  purchase  for  $1,200  had  been 
completed  between  Frierson  and  Mims,  Chandler  came  in  and 
agreed  with  Mims,  if  he  would  raise  $300,  or  as  near  that  amount 
as  he  could,  he  would  raise  the  other  $900,  take  the  title  in  his 
own  name,  make  title  to  Mims  and  Goodman,  and  give  them  time 
to  pay,  the  debt  being  secured  by  bond  and  mortgage  of  the  land 
each  was  to  get.  In  pursuance  of  this  agreement,  he  did  make 
title  to  Goodman  and  took  his  bond  and  mortgage,  gave  a  memo- 
randum in  writing  to  Mims  for  his  cash  payment,  $285,  and 
promised  to  prepare  the  papers  another  day,  it  then  being  too 
late. 

Is  that  not  only  a  compliance  with  the  statute  of  frauds, 
writing  and  part  payment,  but  does  it  not  place  Chandler 
in  the  position  of  a  trustee,  holding  for  the  benefit  of  Mims, 
when  he  paid  the  balance  of  the  purchase  money  ?     Can  one 
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occupying  such  a  relation  to  an  innocent  purchaser  invoke  the 
protection  of  the  statute  ?  Will  he  be  permitted  to  practise  such 
a  fraud  upon  the  trusting  relative,  whose  money  he  has  used,  and 
who  has  diligently  complied  with  every  part  of  his  engagement  ? 
I  think  not. 

This  whole  transaction  has,  to  my  mind,  very  much  the  appear- 
ance of  a  contrivance  on  the  part  of  Chandler,  finding  that  he 
was  embarrassed,  and  that  the  purchase  of  the  land  was  a  good 
speculation,  to  turn  the  advantage  to  his  own  account ;  or,  as  if 
he  had  intended  from  the  first  to  entrap  Mims  into  the  payment 
of  the  $300,  and  collect,  under  the  pretence  of  procuring  for  his 
wife  and  children,  his  preexisting  accounts  for  advances  for  which 
he  had  no  security,  and  against  the  express  instructions  of  his 
uncle  how  to  apply  the  payments.  The  equity  side  of  this  court 
cannot  lend  its  aid  to  such  a  contrivance.  Daniel  Wesley  Chan- 
dler must  perform  his  contract,  and  make  title  to  his  uncle, 
Timothy  Mims. 

Very  little  need  be  said  as  to  the  conveyance  from  Daniel  W. 
Chandler.  A  more  transparent  fraud  I  have  never  seen.  In- 
adequate price ;  no  money  paid ;  title  made  the  day  before  the 
date  of  the  complaint ;  knowledge  of  the  suit ;  inspection  of 
Mims's  receipts ;  indignant  exclamation  to  Mims,  "Do  you  think 
my  brother  would  cheat  you  ?"  The  whole  thing  is  too  thin  to 
waste  time  and  words.  The  deed  must  be  set  aside  as  fraudulent 
and  void. 

1.  It  is  ordered,  adjudged,"  and  decreed  that  Daniel  W.  Chan- 
dler do  perform  his  contract.  2.  That  the  master  do  make  title 
to  Timothy  Mims  of  the  land  described  in  the  complaint  on 
receiving  from  him  the  sum  of  $296.76,  with  interest  from  Feb- 
ruary 16,  1883.  That  the  costs  be  paid  out  of  the  money  paid 
by  Mims,  and  the  balance  to  T.  Duncan  Chandler. 

As  D.  W.  Chandler  says  the  land  was  purchased  for  the  bene- 
fit of  his  aunt,  Mrs.  Mims,  and  her  children,  and  that  his  brother 
is  now  ready  to  carry  out  that  arrangement,  it  is  finally  ordered 
that  the  master  may  make  title  to  Mrs.  Mims,  on  such  terms  and 
conditions  as  may  be  agreeable  to  her  husband,  Timothy  Mims, 
the  plaintiff  in  this  action. 
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The  testimony  of  the  plaintiff  and  of  each  of  his  witnesses 
concerning  the  agreement  for  the  sale  of  land  was  objected  to  by 
the  defendants  upon  the  ground  that  snch  an  agreement  could 
not  be  proved  by  parol.  These  objections  were  overruled,  and 
the  defendants  excepted.  At  the  conclusion  of  plaintiff's  testi- 
mony, the  defendants  moved, that  the  complaint  be  dismissed, 
upon  the  ground  that  the  alleged  agreement  was  within  the 
statute  of  frauds.  This  motion  was  refused,  and  defendants 
excepted.     The  exceptions  to  the  decree  appear  in  the  opinion. 

Messrs.  JEarle  $  Beard,  for  appellants. 
Messrs.  Moises  ft  Lee,  contra. 

October  6,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  This  was  an  action,  in  the  nature 
of  a  bill  in  equity,  to  set  aside  the  conveyance  of  a  certain  tract 
of  land,  alleged  to  be  fraudulent,  and  to  enforce  a  parol  agree- 
ment as  to  the  same.  The  defence  denied  the  existence  of  the 
alleged  parol  agreement,  and  interposed  the  statute  of  frauds  to 
exclude  all  evidence  of  such  agreement.  The  case  came  on  to  be 
heard  by  Judge  Aldrich,  who  admitted  the  testimony,  the  sub- 
stance of  which  is  fully  stated  in  the  decree  of  the  judge,  with 
an  abstract  of  the  testimony  of  the  different  witnesses.  It  will 
therefore  be  unnecessary  to  restate  the  testimony,  or  to  do  more 
than  give  such  a  general  outline  of  it  as  to  show  its  character 
and  make  the  points  intelligible.  [Here  follows  a  statement  of 
the  testimony  of  Mims  and  Goodman  as  given  in  the  Circuit 
decree.]  There  was  other  testimony,  but  none,  as  we  think,  very 
materially  changing  the  substance  of  this  statement. 

The  Circuit  judge  decreed  that  the  conveyance  of  the  land 
from  D.  W.  Chandler  to  his  brother,  Duncan,  should  be  set  aside 
as  fraudulent;  that  D.  W.  Chandler  should  execute  the  trust 
assumed  by  him  to  convey  the  land  to  Mims,  and  that  the  master 
should  make  title  to  the  said  Mims,  on  his  paying  the  balance  of 
the  purchase  money,  viz.,  $296.76,  with  interest  thereon  from 
February  16,  1883,  the  costs  to  be  paid  out  of  the  money  thus  to 
be  paid;  and  the  following  was  added:  "As  D.  W.  Chandler 
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says  the  land  was  purchased  for  the  benefit  of  his  aunt,  Mrs. 
Mims,  and  her  children,  and  that  his  brother  is  now  ready  to 
carry  out  that  arrangement,  it  is  finally  ordered  that  the  master 
may  make  title  to  Mrs.  Mims  on  such  terms  and  conditions  as 
may  be  agreeable  to  her  husband,  Timothy  Mims,  the  plaintiff  in 
this  action." 

The  defendants  appeal  to  this  court  upon  the  following  grounds  : 

1.  "Because  the  agreement  alleged  in  this  case  could  not  be 
proved  by  parol. 

2.  "Because  his  honor  erred  in  holding  that  the  alleged  agree- 
ment was  not  within  the  statute  of  frauds. 

3.  "Because  the  receipt  for  '$285  to  be  placed  on  land  papers' 
is  not  such  a  memorandum  as  the  statute  requires. 

4.  "Because  Mims  had  been  in  possession  under  Chandler's 
grantor,  and  the  retention  by  him  of  a  pre-existing  possession 
does  not  take  the  case  out  of  the  statute. 

'5.  "Because  the  payment  of  a  part,  or  even  the  whole,  of  the 
purchase  money  is  not  sufficient  to  take  the  case  out  of  the  statute. 

6.  "Because  the  circumstances  as  proved  do  not  satisfy  the 
statute. 

7.  "Because  his  honor  erred  in  holding  that  the  payments 
made  by  Mims  should  be  credited  upon  the  alleged  account  for 
the  purchase  of  the  land  and  not  upon  his  account  for  merchan- 
dise sold  to  him  by  Chandler. 

8.  "Because  if  an  agreement  for  the  sale  of  the  land  ever 
existed  between  the  parties,  Mims  released  all  his  rights  there- 
under before  the  conveyance  of  said  land  to  T.  Duncan  Chandler 
was  executed. 

9.  "Because  his  honor  erred  in  holding  that  the  plaintiff  was 
not  estopped  from  setting  up  the  alleged  agreement  against  T. 
Duncan  Chandler. 

10.  "Because,  under  the  circumstances  as  proved,  T.  Duncan 
Chandler  has  at  least  the  right  to  be  reimbursed  the  amount  paid 
by  him  for  the  land. 

11.  "Because  his  honor  erred  in  his  conclusions  of  fact  and  of 
law." 

We  incline  to  think  that  the  second  view  of  the  Circuit  judge 
was  the  correct  one ;  that  the  facts  made  out  a  case  of  trust 
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resulting  to  Mims,  which  was  susceptible  of  proof  by  parol. 
Billings  v.  Clinton,  6  S.  (7.,  102.  Mims  made  the  contract  of 
purchase  from  Frierson,  not  from  Chandler — who  did  not  appear 
in  the  business  at  all  until  the  purchase  money  was  to  be  paid. 
It  is  true  that  he  then  delivered  the  money  to  Frierson — not  as  a 
purchaser  for  himself,  but  for  Mims,  who  furnished  $285  of  the 
money  so  paid.  This  payment,  through  Chandler,  raised  a  re- 
sulting trust  in  favor  of  Mims,  certainly  to  the  extent  of  the 
payment,  if  it  did  not  give  color  and  character  to  the  whole 
transaction.  It  was  clearly  proved  that  actual  payment  of  a 
definite  proportion  of  the  purchase  money  was  made  by  Mims, 
the  cestui  que  trusty  at  the  time  of  the  purchase.  Ex  parte 
Trenholm,  19  S.  C>  127. 

But  as  Mims  did  not  pay  in  cash  the  remainder  of  the  pur- 
chase money  ($415),  which  was  advanced  for  him  by  Chandler 
when  he  took  the  title,  we  will  assume  that  Chandler  really  occu- 
pied the  relation  of  vendor  to  Mims,  and  we  think  that,  even 
upon  that  assumption,  the  result  must  be  the  same.  The  statute 
of  frauds,  embodied  in  section  2019  of  the  general  statutes,  does 
provide  "that  no  action  shall  be  brought  upon  any  contract  or 
sale  of  lands,  tenements,  or  hereditaments,  or  any  right  in  or 
concerning  them  *  *  *  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  signed  by  the  parties  to  be  charged  there- 
with," &c.  The  agreement  sought  to  be  enforced  by  the  plain- 
tiff— that  Chandler  held  the  legal  title  of  the  land  only  as  a 
security  for  the  purchase  money  advanced  by  him — was  not  in 
writing.  At  the  time  Chandler  took  the  title,  he  gave  to  Mims 
a  receipt  in  writing  for  $285,  uto  be  placed  on  land  papers,"  and 
we  have  no  doubt  that  receipt  had  reference  to  the  land  in  ques- 
tion, and  was  an  acknowledgment  of  part  payment  of  the  pur- 
chase money.  We  do  not,  however,  think  that  the  receipt  ex- 
pressed the  agreement  alleged  to  exist,  or  was  such  "a  memo- 
randum thereof"  as  the  statute  requires.  It  did  not  contain  the 
particulars  of  the  agreement  in  such  definite  and  unambiguous 
terms,  as  has  been  held  to  be  necessary  under  the  statute.  Church 
of  Advent  v.  Farrow,  7  Rich.  Eq.y  378. 

But  while  the  receipt  was  not  such  a  memorandum  of  the 
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agreement  as  to  take  it  out  of  the  statute,  it  is  well  settled  that 
"the  Court  of  Equity  will  enforce  specific  performance  of  a  con- 
tract within  the  statute  when  the  parol  agreement  has  been  partly 
carried  into  execution.  The  distinct  ground  upon  which  Courts 
of  Equity  interpose  in  cases  of  this  sort  is  that  otherwise  one 
party  would  be  enabled  to  practise  a  fraud  upon  the  other/' 
2  Story  Eq.,  §  759 ;  2  Pom.  Eq.  Jur.,  423.  Was  there  such 
part  performance  in  this  case  as  to  take  it  out  of  the  statute  ? 
We  think  there  was.  The  Circuit  judge  found  that  the  payment 
by  Mims  of  the  $285  at  the  time  the  arrangement  was  made,  for 
which  a  receipt  was  given,  stating  that  it  was  t;to  be  placed  on 
land  papers,"  was  in  part  payment  of  the  purchase  money,  and 
in  this  finding  we  concur.  That  payment  could  not  (as  claimed 
by  Chandler)  have  been  a  payment  for  the  rent  due  Frierson,  for 
the  price  of  the  land  ($1,200)  had  absorbed  and  extinguished  the 
rent  to  Frierson  as  such.  Nor  could  it  have  been  for  rent  due  to 
Chandler  himself,  for  there  is  not  an  intimation  in  the  case  that 
at  that  time  Mims  owed  Chandler  any  rent. 

This  and  the  other  payments  to  Chandler,  indicated  by  the 
receipts  "on  account,"  were  payments  on  the  land  purchase  as 
directed  by  Mims ;  but,  according  to  the  authorities,  these  pay- 
ments on  the  purchase  were  not  alone  sufficient  to  take  the  case 
out  of  the  statute.  It  seems  that  the  payment  of  the  whole  pur- 
chase money  would  not  of  itself  suffice  for  that  purpose,  but  it  is 
a  circumstance  which,  in  connection  with  others,  may  be  consid- 
ered. Smith  v.  Smith,  1  Mich.  Eq.,  130.  According  to  the 
authorities,  it  seems  that  putting  the  purchaser  into  possession  is 
to  be  considered  as  stronger  evidence  of  part  performance  than 
mere  payment  of  the  purchase  money,  for  the  reason  that  such 
act  would  be  a  fraud  upon  the  purchaser  unless  the  agreement 
should  be  fully  performed.  "Especially  will  it  be  held  to  do  so 
when  the  party  let  into  the  possession  has  expended  money  in 
building,  or  repairs,  or  other  improvements  ;  for  under  such  cir- 
cumstances, if  the  parol  contract  were  to  be  deemed  a  nullity,  he 
would  be  liable  to  be  treated  as  a  trespasser ;  and  the  expendi- 
ture would  not  only  operate  to  his  prejudice,  but  be  the  direct 
result  of  a  fraud  practised  upon  him."     2  Story  Eq.,  §  763. 

To  have  such  effect,  of  course  the  possession  must  not  be  ob- 
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tained  wrongfully  or  independent  of  the  agreement,  but  by  virtue 
of  it  and  held  under  it.  In  this  case  it  was  contended  that  the 
possession  of  Mims,  being  obtained  originally  as  the  tenant  of 
Frierson,  and  Mims  never  having  gone  out  as  tenant  and  reen- 
tered as  purchaser,  must  still  be  considered  as  possession  under 
Frierson;  that  his  possession  from  December,  1880,  when  the 
purchase  was  made,  until  December,  1881,  when  the  action  was 
brought,  continued  to  be  his  old  possession  of  tenant,  and  not  a 
new  possession  as  purchaser.  We  cannot  adopt  this  view,  which 
is  contradicted  by  every  fact  in  the  case,  as  well  as  by  the  de- 
clarations of  Chandler  himself.  "If  the  possession  may  be  re- 
ferred to  an  independent  title,  e.  g.,  where  it  is  held  under  a  pre- 
existing tenancy,  the  same  principle  does  not  apply,  unless  the 
parties  so  conduct  themselves  as  to  show  that  they  are  acting 
under  the  contract,"  &c.     Adams  Eq.,  212. 

The  Circuit  judge  found  as  matter  of  fact,  and  "we  concur  with 
him,  that  on  December  21,  1880,  Mims  ceased  to  be  the  tenant 
of  Frierson,  and  was  let  into  a  new  possession  as  purchaser.  Up 
to  that  time,  as  tenant  of  Frierson,  he  was  in  possession  of  the 
whole  land;  afterwards  he  was  only  in  possession  of  the  parcel 
(sixty-five  acres)  purchased  by  him.  On  the  day  indicated, 
Frierson  conveyed  all  his  interest  in  the  land,  and  of  course 
Mima's  tenancy  to  him  then  ceased,  and  there  is  no  evidence  that 
on  that  occasion,  or  any  other,  he  took  a  new  lease  from  Chandler 
or  any  one  else.  On  the  contrary,  he  then  commenced  a  new 
possession  of  the  parcel  purchased  by  him,  in  accordance  with 
the  direction  of  Chandler  himself,  who  said,  "I  can't  draw  your 
papers,  it  is  late  now,  but  I  will  have  them  fixed  up  by  Dr.  Mayes 
and  send  them  to  you.  Go  home,  go  to  work,  and  make  your- 
self easy." 

He  was  in  this  possession  as  purchaser  for  a  year  at  least,  and 
during  that  time  made  improvements  on  the  land  without  dissent 
or  warning.  It  is  true  the  improvements  were  not  extensive. 
It  may  be  considered  a  small  matter  to  clear,  drain,  and  ditch  ten 
acres  of  land,  but  it  is  not  probable  that  as  mere  tenant  he  would 
have  done  so  much,  and  the  improvements  do  not  seem  to  be  out 
of  proportion  to  the  means  of  the  parties.  This  possession  by 
the  direction  of  Chandler,  with  the  improvements  made,  consid- 
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ered  in  connection  with  the  other  circumstances,  and  particularly 
the  payments  on  the  purchase  money,  were  sufficient  to  take  the 
case  out  of  the  statute,  and  the  parol  proof  established  the  con- 
tract alleged  by  the  plaintiff.  We  agree  with  the  Circuit  judge 
that  the  plaintiff  is  entitled  to  have  the  land  conveyed  to  him 
upon  the  payment  of  the  balance  due  on  the  advances  made  by- 
Chandler  with  interest. 

But  we  do  not  concur  in  so  much  of  the  decree  as  authorized 
the  master  to  make  the  title  to  Mrs.  Mims.  At  the  time  of  the 
agreement  nothing  was  said  about  conveying  the  land  to  Mrs, 
Mims.  What  was  afterwards  said  by  Chandler  was  ex  parte  and 
without  consideration.  Timothy  Mims  made  the  contract,  also 
the  payments  in  part,  and  he  will  be  required  to  pay  the  balance 
due.     The  title  should  be  made  to  Timothy  Mims  himself. 

In  reference  to  the  deed  of  the  land  from  D.  W.  Chandler  to 
his  brother,  Duncan,  the  latter  testified  that  "he  does  not  know 
what  the  land  is  wDrth ;  at  least  $500 ;  he  bought  it  for  that 
price  ;  paid  no  money ;  had  money  in  his  brother  s  hands,  which 
he  had  lent  him  from  time  to  time ;  that  his  brother  agreed  to 
take  9^00  for  the  land,  what  he  owed  him."  He  said  Mims  did 
have  the  receipts  at  the  gate,  and  he  did  tell  him  his  brother 
would  not  cheat  him,  &c.  The  deed  bore  date  December  13, 
1881,  one  day  before  the  action  was  brought.  At  that  time,  T. 
Duncan  Chandler  knew  all  the  facts  as  to  the  manner  in  which 
his  brother  held  title  to  the  land.  He  paid  nothing  for  it,  and 
we  agree  with  the  Circuit  Judge  that  the  deed  should  be  set  aside 
as  fraudulent  and  void. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Cir- 
cuit Court  be  modified  so  that  the  title  to  the  land  described 
shall  be  made  to  Timothy  Mims,  and  in  all  other  respects  affirmed. 
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CROUCH  v.  CHARLESTON  &  SAVANNAH  RAILWAY  COMPANY. 

1.  Contributory  negligence  is  a  matter  of  defence,  and  the  burden  of 
proving  it  is  on  defendant.  It  is  not  necessary,  therefore,  that  the 
plaintiff  should  allege  in  his  complaint  that  he  exercised  due  care. 

2.  Knowledge  that  there  are  defects  in  a  draw  to  a  bridge  does  not 
relieve  the  owners  of  the  bridge  from  all  responsibility.  And  so, 
where  a  steamer  had  several  times  passed  through  such  a  draw  with- 
out injury,  but  on  one  occasion  was  injured  while  passing  through 
with  proper  care,  in  action  for  damages  for  such  injury,  the  judge 
properly  refused  a  non-suit. 

3.  The  failure  of  the  steamer  to  "drop  anchor  and  drag  through,71  as 
is  required  of  boats,  Ac,  passing  under  a  bridge  (Gen.  Stat.y  {1115) 
does  not  affect  this  case. 

Before  Witherspoon,  J.,  Charleston,  November,  1883. 

Action  by  H.  W.  Crouch  and  others  against  the  Charleston 
and  Savannah  Railway  Company.     The  opinion  states  the  case. 

Messrs.  Brawley  £  Barnwell,  for  appellants,  cited  11  Hast, 
60;  88  Mass.,  39;  1  Abb.  Forms,  444,  446;  Wood  Nuis., 
§703;  Ang.  Water  Cour.,  §567;  2  Bland,  2;  2  Cart.,  586; 
66  Mass.,  488;  36  Vt,  580;  Thomp.  Neg.,  1203-7;  119  Mass., 
564;  Wood  Nuis.,  §§73,  846,  864;  71  N.  C,  311;  9  N.  F., 
456;   Gen.  Stat,  §1115. 

Messrs.  Lord  £  Inglesby,  contra. 

October  6,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  The  plaintiffs  are  the  owners  of  the 
steamer  "Silver  Star."  The  defendant  is  a  chartered  corpora- 
tion, with  the  power  to  conduct  their  railroad  across  any  river, 
creek,  waters,  or  water  courses  that  may  be  in  their  route  from 
Charleston  to  Savannah,  provided  that  the  navigation  of  the 
stream  be  not  obstructed  thereby.  Under  the  charter  a  bridge 
was  constructed  across  the  Ashley  River,  a  navigable  stream. 

The  complaint  alleged  that  the  defendant,  since  June  7,  1880, 
has  unlawfully  kept  and  continued  the  said  bridge  across  the 
Ashley,   with  an  improperly  constructed  draw  therein,  and  has 
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thereby  obstructed  and  continued  to  obstruct  the  navigation  of 
said  river.  That  on  September  27,  X882,  while  the  steamer  of 
the  plaintiffs  was  proceeding  upon  the  said  river,  she  struck  upon 
and  against  the  said  bridge,  and  thereby  received  injury  to  the 
amount  of  two  thousand  dollars.  The  answer  of  defendant  de- 
nied each  and  every  allegation  of  the  complaint  not  specifically 
admitted,  but  admitted  it  to  be  true  that  on  the  day  named,  Sep- 
tember 27,  1882,  the  plaintiffs'  steamer,  known  as  the  "Silver 
Star,"  did  receive  certain  injuries  in  passing  the  said  bridge,  but 
insisted  that  the  same  was  caused  by  the  negligence  and  want  of 
care  of  the  persons  in  charge  of  the  steamer,  in  not  taking  the 
proper  precaution  while  passing  the  bridge. 

At  the  trial  the  defendant  corporation  demurred  orally  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  which  demurrer  was  overruled  and  the  trial  proceeded 
with.  The  testimony  submitted  by  the  plaintiffs  tended  to  show, 
that  the  draw  was  not  properly  constructed,  or  of  sufficient  width 
to  enable  vessels  to  pass  through  in  safety;  that  the  injury  oc- 
curred in  the  afternoon  of  a  fair  day,  and  that,  in  attempting  to 
make  the  passage,  every  possible  precaution  was  taken  by  the 
officers  of  the  boat  to  avoid  accident.  There  was  no  testimony 
offered  to  rebut  this  proof,  but  the  defendant  seemed  to  rely  upon 
the  general  proposition  that  the  improper  construction  of  the 
draw  was  apparent,  and  being  known  to  the  officers  of  the  boat, 
the  effort  to  pass  through  should  not  have  been  made,  and  to  do 
so  amounted  to  want  of  proper  care  or  negligence  upon  their  part. 
It  appears  that  the  steamer  "Silver  Star"  had,  in  pursuing  her 
business,  frequently  passed  through  this  draw-bridge  without 
injury,  and  that  complaints  had  been  made  to  the  defendant  of 
the  improper  construction  and  narrowness  of  the  draw. 

The  defendant  moved  for  a  non-suit  which  was  refused,  and  the 
jury  rendered  a  verdict  for  the  plaintiffs  for  $1,158. 

The  defendant  appeals  to  this  court,  I.  From  the  ruling  of  the 
judge,  in  refusing  to  sustain  the  demurrer  and  dismiss  the  com- 
plaint, upon  the  grounds,  1.  "Because  the  complaint  does  not 
state  that  the  plaintiffs  were  in  the  exercise  of  ordinary  care  in 
passing  defendant's  bridge.  2.  Because  it  does  not  state  facts, 
from  which  it  might  be  inferred  that  the  plaintiffs  were  in  the  ex- 
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ercise  of  ordinary  care  in  so  passing  the  bridge.' '  II.  The  defen- 
dant also  appeals  from  the  order  of  the  judge  refusing  a  motion 
for  non-suit  on  these  grounds,  1.  "That  plaintiffs'  testimony 
shewed  that  in  passing  said  bridge  they  were  doing  what  prudent 
men  would  not  attempt  under  similar  circumstances,  and  were 
therefore  not  in  the  exercise  of  ordinary  care.  2.  Because  plain- 
tiffs' testimony  showed  that  they  did  not  drop  anchor  and  drag 
through  defendant's  bridge  as  required  by  law,"  &c. 

First,  as  to  the  demurrer.  It  is  true  that  in  actions  like  this 
fcr  damages  on  account  of  alleged  negligence,  great  considera- 
tion is  given  to  the  question  of  contributory  negligence  on  the 
part  of  the  plaintiff.  In  a  majority  of  the  cases  probably,  the 
Conduct  of  the  plaintiff  is  interposed  in  answer  to  the  charge  of 
negligence  on  the  part  of  the  defendant ;  but  the  better  view 
seems  to  be,  that  the  conduct  of  the  plaintiff  is  not  a  necessary 
element  in  his  cause  of  action  and  to  be  alleged  by  him ;  but  a 
defence  to  be  alleged  and  proved  by  the  defendant.  In  plead- 
ings under  the  code,  great  clearness  and  simplicity  are  required, 
surplusage  being  regarded  as  a  vice.  The  complaint  must  only 
state  "the  facts  which  are  the  occasion  for  the  primary  right  and 
duty  to  arise,  and  those  which  form  the  breach  of  such  right  and 
cluty,  to  the  entire  exclusion  of  the  other  elements  that  enter  into 
the  cause  of  action,  the  legal  rules,  and  the  legal  rights  of  the 
parties,"  &c.     Pom.  Rem.,  §  524. 

This  court  has  held  in  the  recent  case  of  Carter  v.  C.  <fr  Gr.  R. 
R.  Company,  19  S.  C,  28,  that  contributory  negligence  is  a  mat- 
ter of  defence  and  the  burden  of  proving  it  is  with  the  defendant. 
We  think  it  follows  from  the  onus  of  proof  being  on  the  defend- 
ant, that  it  is  not  necessary  for  the  plaintiff  to  make  the  allega- 
tion of  due  care  in  his  complaint,  and  thus  anticipate  the  defence. 
"Where  contributory  negligence  is  mere  matter  of  defence,  a  com- 
plaint or  declaration  will  not  be  held  bad  solely  because  it  omits 
an  allegation  that  the  plaintiff  or  person  injured  was  without 
fault.  *  *  *  It  is  not  necessary  for  the  plaintiff  to  aver  due  care 
on  his  part,  in  order  to  introduce  proof  of  it."  2  Thomp.  Neg., 
1178,  in  the  notes.  We  think  there  was  no  error  on  the  part  of 
the  Circuit  judge  in  refusing  to  sustain  the  demurrer. 

Second,  as  to  the  non-suit.     Assuming  that  it  was  incumbent 
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upon  the  defendant  to  make  out  a  case  of  want  of  proper  care  on 
the  part  of  the  plaintiffs,  we  think  that  the  testimony  on  the  sub- 
ject tended  to  show  that  all  possible  care  was  taken  in  passing 
the  draw ;  at  least  that  it  was  quite  sufficient  to  require  the  judge 
to  submit  the  question  to  the  jury.  Indeed,  proper  care  of  the 
officers  in  passing  the  draw  does  not  seem  to  have  been  ques- 
tioned, but  the  general  ground  was  taken  that  the  defects  of  the 
bridge  were  so  obvious,  and  so  well  known  to  the  officers  of  the 
steamer,  that  the  effort,  under  the  circumstances,  to  pass  at  all, 
was  itself  clear  proof  of  want  of  proper  care  upon  their  part — so 
clear  that  the  judge  upon  that  ground  should  have  ordered  a  non- 
suit. We  cannot  accept  the  view  that  the  knowledge  of  the  de- 
fects on  the  part  of  the  officers,  should  relieve  the  defendant  from 
all  responsibility.  Such  knowledge  was  entitled  to  proper  con- 
sideration, but  to  make  it  conclusive  against  the  injured  party, 
would  be  to  give  primary  importance  to  a  secondary  considera- 
tion, and  to  absolve  the  wrong-doer  for  the  very  reason  that  his 
wrong  was  so  great  and  apparent  that  it  was  known  by  all.  The 
greater  the  obstruction,  the  more  certain  immunity  from  its  con- 
sequences !  that  is  to  say,  to  give  the  obstructor  advantage  of  his 
own  wrong. 

It  is  true  that  no  one  is  justified  in  wantonly  throwing  himself 
against  an  obvious  and  impassable  obstruction,  and  such  conduct 
clearly  proved  would  prevent  a  recovery  for  an  injury  thereby 
produced ;  but  we  do  not  see  that  such  failure  could  cure  the 
original  wrong  of  the  obstructor.  Besides,  in  this  case,  expe- 
rience had  shown  that  it  was  possible  to  pass  through  the  defect- 
ive draw  without  injury,  as  the  "Silver  Star"  had  done  many 
times  before.  The  plaintiffs  were  engaged  in  business,  which 
made  it  necessary  to  navigate  the  Ashley  River.  They  had  a 
right  to  do  so  unobstructed,  and  the  defendant  corporation  had  no 
right  to  place  such  obstructions  across  the  river  as  required  them, 
for  fear  of  injuries,  to  give  up  the  navigation  and  their  business. 
The  doctrine  contended  for  would  certainly  put  the  navigation  of 
the  river  at  the  mercy  of  the  defendant  corporation. 

We  think  the  proper  doctrine  on  the  subject  was  announced  in 
a  late  Maryland  case,  County  Commissioners  of  Prince  George 
v.  Burgess,  (Md.)  17  Reporter,  245,  February,  1884,  in  which 
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Judge  Irving,  in  delivering  the  judgment  of  the  court,  said: 
"It  is  well  settled  in  this  state  that  the  burden  of  showing  con- 
tributory negligence  on  the  part  of  a  plaintiff,  is  on  the  defend- 
ant. Bacon  8  Case.,  58  Md.,  484.  This  rule  has  been  laid  down 
in  suits  against  railroads  for  injuries  occasioned  by  them ;  and 
we  see  no  reason  for  establishing  a  different  rule  as  applied  to 
accidents  occasioned  by  defective  county  roads  and  bridges.  The 
presumption  that  a  man  will  act  prudently  and  with  care  for  his 
own  safety,  and  will  not  recklessly  rush  into  destruction,  must 
exist  as  well  in  one  case  as  in  the  other.  In  this  case  it  is 
argued  that  because  the  evidence  showed  that  the  plaintiff  knew 
of  the  condition  of  the  bridge,  therefore  the  burden  shifted,  and 
it  was  incumbent  on  him  to  show  affirmatively  that  he  used  due 
care  and  prudence  in  driving.  It  is  wise  for  a  plaintiff  shown  to 
know  of  a  defect,  to  prove  that  he  drove  with  caution  (that  was 
shown  in  this  case) ;  but  we  cannot  accede  to  the  view  that 
the  onus  of  showing  want  of  care  rests  any  where  but  on  the 
defendant.  If  the  bridge  was  wholly  impassable  and  the  plain- 
tiff knew  it,  his  knowledge  would  be  conclusive,  and  the  case 
might  have  been  taken  from  the  jury.  In  this  case  it  does  not 
appear  from  the  proof  that  the  bridge  was  wholly  impassable.  It 
was  unsafe  and  had  a  hole  in  it,  into  which  appellant's  horse  fell 
and  was  injured.  The  simple  fact  of  its  existence,  with  the 
knowledge  of  the  plaintiff,  was  not  sufficient  to  bar  recovery. 
The  hole  might  possibly  have  been  avoided  with  ordinary  care  in 
driving,  and  the  knowledge  of  its  existence,  ought  to  have  pre- 
vented carelessness  on  the  part  of  the  plaintiff,  and  naturally 
would  have  induced  care  on  his  part;  but  the  onus  of  showing 
that  such  care  and  prudence  were  not  exercised  still  rested  on 
the  defendants.  The  case  of  Reed  v.  Northfield,  13  Pick.,  94,  is 
very  similar  to  this  case.  There  was  a  dangerous  hole  by  the 
side  and  edge  of  the  bridge,  of  which  the  plaintiff  had  knowledge. 
He  crossed  the  bridge  and  in  doing  so  his  horse  got  into  the  hole 
and  was  seriously  injured.  The  jury  was  instructed  that  the 
knowledge  of  the  hole  being  there  was  not  conclusive  evidence 
of  negligence.  On  appeal  Chief  Justice  Shaw,  pronouncing  the 
decision  of  the  court,  said  that  the  ruling  was  perfectly  correct. 
See  Horton  v.  Ipswich,  12  Cush.,  492,  &c.     The  doctrine  to  be 
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extracted  from  all  these  cases  is,  that  if  the  defect  in  a  road  or 
bridge  be  such  as  to  make  the  same  practically  impassable,  a  per- 
son takes  all  the  hazard  who,  with  such  knowledge,  attempts  to 
pass  over  the  road  or  bridge,  and  will  not  be  redressed  if  he  is 
injured.  But  if  the  defect  be  one  which  does  not  render  the  road 
wholly  unfit  for  use,  or  bridge  substantially  impassable,  and  is 
only  a  defect  which  might  result  injuriously  if  not  shunned,  in 
such  case  it  cannot  be  that  a  citizen  with  business  must  remain  at 
home  and  may  not  make  any  attempt  to  use  the  road  or  bridge 
as  his  necessity  requires,' '  &c. 

Section  1115  of  the  General  Statutes,  under  the  head  of 
"Bridges,"  provides  that  "All  vessels,  boats,  and  rafts  passing 
under  any  bridge  shall,  before  they  come  to  the  same,  drop  an- 
chor and  drag  through  under  the  same;  and  if  any  vessel,  boat, 
or  raft  shall  pass,  or  attempt  to  pass,  under  any  bridge  without 
dragging  as  aforesaid,  every  such  vessel,  boat,  or  raft  shall  for- 
feit the  sum  of  fifty  dollars,  to  be  recovered  by  immediate  seizure 
and  detention  of  the  said  vessel,  boat,  or  raft,  until  the  payment 
of  the  said  sum,  by  information  being  given  of  the  same  to  the 
Circuit  Court  in  the  county  where  the  offence  was  committed ; 
the  money,  when  so  recovered,  to  be  applied  for  rebuilding  or 
keeping  in  repair  such  bridge,"  &c.  This  is  not  a  proceeding  to 
recover  the  penalty  imposed  by  this  section,  which  we  do  not 
think  has  any  application  to  the  case.  This  is  a  private  bridge 
with  a  draw  to  it  defectively  constructed.  The  difficulty  was  not 
in  getting  under  the  bridge,  but  through  it.  There  was  no  evi- 
dence that  in  passing  the  draw,  it  was  customary,  or  would  have 
been  attended  with  less  danger  to  the  vessel,  to  "drop  anchor  and 
drag  through." 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 
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FROST  v.  FROST. 

1.  A  testator  devised  to  umy  two  children,  U.  and  S.,  the  tract  of  land 
whereon  I  now  live.  I  give  S.  140  acres  to  be  laid  off  at  the  upper 
end  of  the  tract.  I  give  my  daughter  II.  130  acres  on  Bee  Tree 
Branch.  I  give  to  my  son  U.  all  my  other  lands."  Held,  that  S. 
took  the  140  acres  in  severalty,  and  that  U.  and  S.  took  between  them 
the  residue  of  the  home  tract,  and  that  the  "other  lands"  devised  to 
U.  meant  lands  not  specifically  mentioned. 

2.  A  deed  more  than  thirty  years  old  was  properly  admitted  in  evi- 
dence, its  genuineness  having  been  established  by  the  corroborative 
facts  that  it  was  found  in  the  grantee's  possession,  and  had  endorsed 
upon  it  a  certificate  of  registration  in  the  proper  office  (the  records 
of  which  office  had  since  been  destroyed  by  fire),  and  that  the 
grantee  had  been  in  the  occupancy  of  the  land  for  over  fifty  years. 

3.  A  deed  by  two  tenants  in  common  of  a  specified  number  of  acres 
construed  to  convey  their  interest  in  a  larger  tract  of  land. 

4.  A  case,  as  reported  in  "MoCord's  Reports,"  was  properly  admitted 
in  evidence  to  prove  the  judgment  of  the  court,  the  records  of  both 
Circuit  and  Appeal  Courts  being  proved  to  have  been  destroyed  by 
fire  in  1865.  The  case  thus  reported  was  not  only  the  next  best 
evidence,  but  was  specially  made  evidence  by  the  act  of  1805  (13 
Stat.,  354). 

5.  A  decision  of  the  court  of  last  resort  is  binding  upon  the  parties  to 
that  suit,  although  afterwards,  in  another  cause,  a  different  principle 
is  declared. 

6.  In  this  state  a  husband  has  no  estate  by  curtesy  in  lands  of  his  de- 
ceased wife  held  by  her  in  fee  simple. 

7.  In  1826,  a  husband  purchased  an  interest  in  lands,  and  thereby  be- 
came a  tenant  in  common  with  his  wife,  who  died  in  1839,  leaving 
him  and  their  children  surviving;  and  by  the  death  of  two  of  his 
children  he  subsequently  acquired  an  interest  in  their  shares.  He 
never  claimed  to  hold  the  lands  adversely  to  his  children,  but  asserted 
that  it  belonged  to  the  estate  of  his  wife.  Held,  that  he  had  com- 
mitted no  ouster,  and  that  to  action  brought  in  1882,  by  some  of  the 
surviving  children  against  a  purchaser  at  sheriff's  sale  of  their  fathers 
interest  in  this  land  in  1877,  the  statute  of  limitations  could  nob  be 
successfully  pleaded. 

8.  The  purchaser  at  the  sheriff's  sale  gave  public  notice  that  the  land 
did  not  belong  to  this  father,  but  to  his  children.  Held,  that  while 
the  sale  stood  unimpeached,  such  purchaser  was  entitled  to  all  the 
interest  that  the  father  had  in  such  land. 


Before  Hudson,  J.,  Richland,  April,  1883. 
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The  opinion  fully  states  the  case. 

Messrs.  Abney  £  Abney  and  J.  P.  Thomas,  Jr.,  for  plaintiffs. 
Mr.  F.  W.  McMaster,  contra. 

October  6,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McGowan.  About  the  beginning  of  the  cen- 
tury, one  Burrill  Faust  lived  on  a  plantation  near  the  bridge 
over  Crane  Creek  on  the  Monticello  road,  in  Richland  county. 
In  1815  he  died,  leaving  surviving  him  his  wife,  Christina,  and 
her  two  unmarried  children,  Uriah  and  Sallie.  He  had  been 
twice  married,  and  by  his  first  wife  he  had  two  children,  Eliza- 
beth and  Mary,  but  they  had  both  married  and  settled  off;  Eliza- 
beth had  married  James  Boatwriglit,  and  Mary  had  married  John 
Glover.  Burrill  Faust  left  a  will  by  which  he  devised  as  follows: 
"I  give  my  two  children,  Uriah  and  Sallie,  the  tract  of  laud 
whereon  I  now  live.  I  give  Sallie  one  hundred  and  forty  acres, 
to  be  laid  off  at  the  upper  end  of  the  tract  adjoining  Jasper 
Faust's  lands,  by  a  straight  line  from  the  river.  I  give  to  my 
daughter  Harriet,  a  tract  of  land,  containing  one  hundred  and 
thirty  acres,  situate  in  the  state  and  district  above  mentioned,  on 
Bee  Tree  Branch,  the  waters  of  Crane  Creek,  bounded,  &c.  I 
give  to  my  son  Uriah  all  my  other  lands,"  &c.  No  account  can 
be  found  of  a  settlement  of  the  estate  or  division  of  the  lands, 
but  after  the  death  of  the  testator,  his  widow,  Christina,  and  her 
two  children,  Sallie  and  Uriah,  continued  to  live  together  on  the 
homestead.  In  or  about  1820,  Sallie  married  John  D.  Frost, 
sr.,  who  was  the  owner  of  large  landed  estates  in  the  neighbor- 
hood; but  upon  his  marriage,  he  went  to  live  with  his  wife's 
family,  and  engaged  in  the  cultivation  of  that  place  in  common 
with  his  own. 

In  1825,  Uriah  Faust  died  intestate,  never  having  been  mar- 
ried. There  was  no  administration  upon  his  estate,  and  no  pro- 
ceeding was  had  to  divide  or  partition  the  lands  between  his  heirs 
and  his  sister  Sallie,  except  what  may  be  regarded  as  proved  by 
the  following  facts :  In  the  fourth  volume  of  McCord's  Reports, 
page  439,  there  is  a  case  reported  styled  James  Boatwrigkt  and 
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others  v.  Christina  Faust  and  others,  which,  after  citing  the 
clause  of  Burrill  Faust's  will  making  provision  for  Uriah,  states 
that  "James  Boatwright  and  Elizabeth,  his  wife,  and  John  Glover 
and  Mary,  his  wife,  who  are  both  daughters  of  Burrill  Faust, 
sued  for  partition  of  the  lands  devised  to  Uriah  Faust,  between 
and  among  the  heirs  of  Burrill  Faust,  claiming  that  a  life  estate 
was  only  devised  to  Uriah  Faust.  The  defendants  demurred, 
and  the  demurrer  was  sustained  by  Mr.  Justice  Waities,,?  &c. 
Upon  this  statement,  the  demurrer  was  overruled  by  the  Appeal 
Court,  which  held  that  "there  are  no  words  in  this  will  from 
which  an  intention  to  give  a  fee  can  be  inferred.  By  the  act  of 
1824  it  is  declared  that  every  gift  of  land  by  devise  shall  be  con- 
sidered a  gift  in  fee  simple.  But  that  act  cannot  affect  the  will 
now  in  question,  as  it  was  passed  since  the  execution  of  the  will, 
and  even  since  the  death  of  testator;'*  and  thereupon  reversed 
the  judgment  below,  thereby  in  effect  declaring  that,  Uriah  being 
dead,  the  lands  given  to  him  became  the  intestate  property  of  the 
estate  of  his  father,  Burrill  Faust,  and  were  distributable  among 
his  heirs,  viz.,  Christina,  the  widow,  one-third,  and  Elizabeth 
Boatwright,  Mary  Glover,  and  Sallie  Frost,  each,  a  third  of  the 
remaining  two-thirds. 

The  records  of  both  the  Circuit  and  Appeal  Courts  in  Colum- 
bia were  destroyed  when  the  city  was  burned  in  the  late  war,  and 
one  of  the  questions  in  the  case  is  whether  the  book  of  reports 
(4  McCord)  was  admissible  as  evidence  of  the  facts  therein 
stated.  In  this  connection,  it  appeared  that  there  was  an  instru- 
ment of  writing,  purporting  to  be  a  deed  from  James  Boatwright 
and  wife  and  John  Glover  and  wife  to  John  D.  Frost,  sr.,  bear- 
ing date  June  21,  1826,  conveying  to  him,  for  the  consideration 
of  $4,240,  their  shares  (stated  as  420  acres)  of  the  lands  which 
had  been  devised  for  life  to  Uriah  Fuust.  This  paper  was  found 
after  the  death  of  John  D.  Frost,  sr.,  in  an  old  trunk  which  had 
belonged  to  him.  The  execution  of  the  paper  was  not  proved, 
but  it  was  offered  in  evidence  as  4kan  ancient  document/'  It  had 
upon  it  evidence  that  Elizabeth  Boatwright  and  Mary  Glover 
respectively  relinquished  their  inheritance,  and  that  it  had  been 
regularly  recorded  in  1826.  Whether  this  paper  was  properly 
admitted  in  evidence  is  another  question  in  the  case. 
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John  D.  Frost,  sr.,  and  his  family  continued  to  live  with  the 
widow,  Christina,  at  the  old  homestead,  until  she  died.  The 
precise  time  is  not  stated.  She  died  intestate,  and  there  was  no 
administration  upon  her  estate  or  division  of  her  interest  in  the 
lands,  as  her  daughter,  Sallie  Frost,  was  her  sole  heir  at  law. 
After  the  death  of  Christina,  John  D.  Frost  and  family  remained 
on  the  home  place  for  some  years,  but  finally  moved  off  to  the 
4 'Flat  House,' *  or  Boatwright  place,  where  Sallie  .Frost  died  in 
1839  intestate,  leaving  as  her  heirs  at  law  her  husband,  John  D. 
Frost,  sr.,  and  seven  children,  viz.,  Uriah  C.  Frost,  Mary  P. 
Maxcy,  Agnes  W.  Walker,  John  D.  Frost,  jr.,  Sarah  A.  Guign- 
ard,  Campbell  Frost,  and  Cas?ius  Frost.  There  was  no  admin- 
istration upon  her  estate  or  division  of  her  lands.  Campbell  and 
Cassius  both  died  intestate  after  their  mother,  unmarried  and 
without  children  ;  and  no  division  of  their  estates  was  ever  made. 
The  children  still  lived  with  their  father  in  possession  of  the  old 
homestead  until  they  respectively  married  and  settled  off.  The 
youngest  child  was  born  about  1837  or  1838,  and  was  not  of  full 
age  until  about  the  beginning  of  the  war  in  1860.  Uriah  C. 
Frost  was  never  married,  and  Mrs.  Maxcy  was  not  married  until 
1874. 

The  war  came  on,  and  by  its  results  John  D.  Frost,  sr.,  lost 
some  two  hundred  slaves  and  was  made  insolvent.  Judgments 
were  obtained  against  him,  and,  after  homestead  was  laid  off  to 
him,  the  sheriff  of  Richland  county,  on  February  5,  1877, 
offered  for  sale,  under  executions  against  him,  "all  that  tract  of 
land,  five  miles  from  Columbia,  on  the  Monticello  and  Broad 
River  roads,  &c,  containing  six  thousand  and  five  hundred 
acres,"  &c.  The  tract  of  land  thus  described  consisted  of  lands 
which  undoubtedly  belonged  in  his  own  right  to  the  defendant, 
but  also  embraced  the  lands  now  in  question.  At  the  sale,  John 
D.  Frost,  jr.,  one  of  the  sons  of  the  defendant  in  execution, 
announced  publicly  that  the  lands  about  to  be  sold  as  the  pro- 
perty of  his  father.  John  D.  Frost,  sr.,  did  not  belong  to  him, 
but  to  his  children.  The  sheriff,  however,  proceeded  with  the 
sale,  and  the  lands  were  knocked  down  to  the  said  John  D. 
Frost,  jr.,  at  the  price  of  $12,350,  who,  on  February  7, 1877, 
received  sheriff's  title  for  the  same.     John  D.  Frost,  jr.,  had 
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always  lived  upon  the  land,  and  he  continued  to  do  so  until 
April,  1881,  when  his  father,  John  D.  Frost,  sr.,  died  intestate. 
On  June  2,  1882,  the  plaintiffs,  three  of  the  children  of  Sallie 
Frost,  instituted  these  proceedings,  alleging  that  all  the  said 
Faust  tract  of  land  belonged  to  the  estate  of  Mrs.  Sallie  Frost, 
the  last  survivor  of  the  Faust  children,  and  praying  that  it  nii^ht 
be  partitioned  among  her  surviving  heirs,  viz.,  Uriah  C.  Frost, 
Mary  F.  Maxcy,  Agnes  M.  Walker,  Sarah  A.  Guignard,  and 
John  D.  Frost,  jr.  To  this  the  said  John  D.  Frost,  jr.,  being  in 
possession,  objected,  and  claimed  that  the  whole  of  the  land 
belonged  to  him  in  severalty  ;  that  his  father,  John  D.  Frost,  sr., 
in  his  life-time,  acquired  title  to  the  whole  of  it,  part  by  the  pur- 
chase from  Mrs.  Boatwright  and  Mrs.  Glover,  part  by  inherit- 
ance from  his  deceased  wife,  Sallie,  and  sons,  Cassius  and  Camp- 
bell, and  the  remainder  by  lapse  of  time  and  the  statute  of 
limitations ;  and  that  being  in  his  father,  the  title  to  the  whole 
passed  to  him  as  purchaser  at  the  sheriff's  sale  aforesaid.  It  was 
referred  by  consent  to  the  master  to  take  the  testimony,  which  is 
printed  in  the  brief.  The  case  came  on  to  be  heard  by  Judge 
Hudson,  who  decreed  that  the  land  belongs  to  the  plaintiffs  and 
defendants  in  certain  proportions,  and  ordered  partition  of  the 
same  among  the  parties  according  to  their  respective  rights  so 
ascertained.  From  this  decree,  both  parties  appeal  upon  the  fol- 
lowing grounds : 

Exceptions  of  the  Plaintiffs. 

I.  Because  his  honor  admitted  in  evidence  the  paper  purport- 
ing to  be  a  deed  from  Boatwright  and  Glover  and  their  wives  to 
John  D.  Frost,  sr.,  holding  that  it  was  over  thirty  years  old,  and 
was  found  in  possession  of  the  grantee,  when  there  was  no  proof 
of  its  age  outside  of  the  dates  on  the  paper,  no  proof  that  the 
paper  had  ever  been  in  the  possession  of  the  grantee,  or  that  he 
had  ever  held  under  it.  II.  Because  his  honor  admitted  in  evidence 
the  4th  volume  of  McCord's  Reports  to  prove  the  facts  that  there 
was  a  case  between  Boatwright  and  others  and  matters  involved 
in  the  case,  holding  that  the  loss  of  records  in  the  court  below 
and  the  Appeal  Court  was  proved,  when  the  existence  of  such 
records  never  appeared.     III.  Because  his  honor  held  that  John 
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D.  Frost,  sr.,  became  entitled  under  said  deed  to  two-thirds  of 
two-thirds  of  Uriah's  half  of  the  home  tract  of  land.  IV.  Be- 
cause his  honor  admitted  in  evidence  any  portion  of  the  testi- 
mony reported  by  the  master  in  his  September  report  (March  31, 
1883),  his  honor  holding  that  the  self-serving  declarations  of 
J.  D.  Frost,  sr.,  were  not  admissible  in  evidence,  but  so  much  of 
the  testimony  in  this  report  as  was  competent,  was  admissible. 

V.  Because  his  honor  held  that  the  act  of  1791  abolished  ten- 
ancy by  the  curtesy  in  fee  simple  estates  in  South  Carolina,  and 
that  the  plaintiffs  and  defendants,  as  heirs  at  law  of  their  mother, 
were  not  entitled  to  all  the  lands  mentioned  in  the  complaint. 

VI.  Because  his  honor  held  that  the  deed  from  the  sheriff  to 
John  D.  Frost,  jr.,  was  proved,  without  the  introduction  of  the 
advertisement  in  a  newspaper.  VII.  Because  his  honor  did  not 
hold  that  John  D.  Frost,  jr.,  was  estopped  from  denying  the  title 
of  the  children  of  his  mother  in  and  to  all  of  these  lands  by  his 
conduct  at  the  sale,  when  he  notified  the  public  of  their  title,  &c. 

Exceptions  of  John  D.  Frosty  Jr. 

I.  Because  his  honor  having  admitted  as  an  ancient  deed  the 
deed  of  Boatwright  and  Glover  and  their  wives,  should  have  held 
that  John  D.  Frost,  sr.,  was  entitled  to  the  full  amount  of  420 
acres  conveyed  in  said  deed.  II.  That  his  honor  erred  in  decree- 
ing that  John  D.  Frost,  sr.,  was  entitled  to  two-thirds  of  two- 
thirds  of  Uriah's  half  of  the  land,  instead  of  holding  that  J.  D. 
Frost  was  entitled  to  two-thirds  of  two-thirds  of  the  balance  of 
the  land.  III.  That  his  honor  erred  in  construing  the  following 
words  of  the  will  of  Burrill  Faust,  "I  give  my  two  children, 
Uriah  and  Sallie,  the  tract  of  land  whereon  I  now  live.  I  give 
Sal  lie  one  hundred  and  forty  acres,  to  be  laid  off  at  the  upper 
end  of  the  tract  adjoining  Jasper  Faust's  land  by  a  straight  line 
from  the  river.  *  *  *  I  give  my  son  Uriah  all  my  other 
lands."  His  honor's  construction  was  that  he  gave  Sallie  140 
acres,  and  one-half  of  the  other  land,  whereas  the  construction 
should  have  been,  that  Sallie  received  as  her  share  the  140  acres, 
the  upper  portion  of  the  tract,  and  the  "other  lands"  should  have 
been  construed  the  balance  of  the  tract,  this  balance  being  955 
acres,  according  to  the  DeBruhl  survey,  and  985  acres  according 
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to  the  Miller  survey.  IV.  That  his  honor  erred  in  holding  that 
the  plaintiffs  are  entitled  to  rent  for  the  years  1881  and  1882, 
the  plaintiffs  having  waived  all  claim  to  rent  prior  to  the  death  of 
John  D.  Frost,  sr.,  which  occurred  April  4,  1881 ;  whereas 
defendant  maintains,  if  any  rent  should  be  allowed,  it  should  be 
computed  from  the  time  of  bringing  this  action.  V.  Because  his 
honor  failed  to  sustain  the  defendant's  plea  of  the  statute  of  limi- 
tations, notwithstanding  the  proof  that  John  D.  Frost,  sr.,  had 
purchased  nearly  two-thirds  of  the  land  fifty-seven  years  ago,  and 
had  exercised  absolute  control  over  the  whole  of  the  said  tract  for 
about  fifty  years,  and  had  granted  the  right  of  way  through  the 
land  to  the  Greenville  and  Columbia  railroad  company  thirty-five 
years  ago,  and  for  twenty-five  years  after  the  youngest  child  came 
of  age,  held  the  land  adverse  to  plaintiffs.  VI.  Because  the 
wealth  of  John  D.  Frost,  sr.,  his  acts  of  ownership  over  the  land, 
his  advances  to  his  children  during  a  period  of  over  twenty  years 
are  such  evidences  of  ouster  against  the  plaintiffs  as  co-tenants, 
that  his  honor  should  have  held  that  the  plaintiffs  were  estopped 
from  bringing  any  action.  VII.  Because  his  honor  erred  in  not 
holding  that  the  deed  from  Mrs.  Boatwright  and  her  husband 
and  Mrs.  Glover  and  her  husband,  and  the  entering  of  John  D. 
Frost  thereunder  and  his  continued  possession  thereof,  would 
create  a  color  of  title  and  make  in  John  D.  Frost,  sr.,  an  adverse 
possession  as  to  420  acres  of  said  tract  in  dispute,  &c. 

The  first  question  in  order  is  that  as  to  the  construction  of 
Burrill  Faust's  will.  As  Mr.  Preston  is  reported  to  have  said  in 
the  argument  of  the  case  in  McCord,  "the  will  is  obviously  the 
production  of  a  very  ignorant  man."  In  disposing  of  his  lands 
he  used  no  paragraphs,  but  the  devises  follow  each  other  with  no 
other  separation  than  a  dash.  There  is  a  separate  provision  for 
Harriet  (his  illegitimate  daughter),  between  that  for  his  two 
children,  Uriah  and  Sallie,  and  the  phrase  lower  down,  UI  give 
to  my  son  Uriah  all  my  other  lands."  We  do  not  think  that 
this  subsequent  provision  for  Uriah  was  intended  to  have  refer- 
ence back  to  the  home  place,  which  had  already  been  given  to 
"Uriah  and  Sallie,"  but  was  to  be  rather  in  the  nature  of  a  resi- 
duary clause,  covering  and  disposing  of  other  lands  which  might 
not  have  been  specifically  given  by  the  will.     Uriah  and  Sallie 
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were  both  unmarried  and  living  with  their  mother  in  the  home- 
stead, which  was  on  the  tract,  but  outside  of  the  parcel  given  to 
Sallie,  and  the  father  probably  intended  to  give  both  of  them  an 
interest  in  the  home  place,  subject  to  the  gift  of  140  acres  to 
Sallie  in  severalty,  "to  be  laid  off  at  the  upper  end  of  the  tract 
adjoining  Jasper  Faust's  lands,"  &c. 

As  to  the  admission  in  evidence  of  the  Boatwright  and  Glover 
deed,  the  rule  as  to  "ancient  deeds"  is  laid  down  by  Mr.  Green- 
leaf  in  the  following  terms :  "To  the  rule  requiring  the  produc- 
tion of  the  witnesses  there  are  some  exceptions,  and  the  first  is 
when  the  instrument  is  thirty  years  old,  in  which  case  it  is  said 
to  prove  itself,  the  subscribing  witness  being  presumed  to  be 
dead,  and  other  proof  being  presumed  to  be  beyond  the  reach  of 
the  party.  But  such  documents  must  be  free  from  just  grounds 
of  suspicion,  and  must  come  from  the  proper  custody,  or  have 
been  acted  upon  so  as  to  afford  some  corroborative  proof  of  their 
genuineness."     1  Green.  JEvid.,  §§  570,  144,  and  note  1. 

If  the  paper  is  thirty  years  old,  that  alone  will  be  sufficient, 
provided  its  genuineness  is  beyond  all  doubt.  Usually  certain 
other  facts  are  required  to  be  shown,  as  that  it  came  from  the 
proper  custody,  or  has  been  accompanied  by  possession,  &c,  but 
proof  of  these  facts  are  required  simply  in  corroboration  ;  that  is, 
that  some  evidence  shall  be  offered  auxiliary  to  the  apparent 
antiquity  of  the  instrument,  to  raise  a  sufficient  presumption  in 
its  favor.  As  soon  as  its  genuineness  is  satisfactorily  established 
by  any  circumstances,  the  deed  is  admitted.  "Any  incontestable 
fact  going  to  show  that  a  deed  was  in  existence  more  than  thirty 
years  before  it  is  offered  in  evidence,  will  authorize  its  introduc- 
tion as  an  ancient  muniment  of  right.  Possession  is  that  which 
seems  to  be  most  generally  resorted  to  for  this  purpose,  because  it 
is  the  most  usual  mode  of  asserting  a  right  under  legal  title. 
This,  however,  is  not  indispensably  necessary.  2  McCord,  404." 
Swygart  v.  Taylor ,  1  Rich.,  54 ;  Edmondston  v.  Hughes, 
Cheves,  34 ;  Thompson  v.  Brannan,  14  S.  C,  550,  and 
authorities. 

In  this  case  the  deed  was  found  after  the  death  of  the  grantee, 
John  D.  Frost,  sr.,  in  an  old  trunk  which  had  belonged  to  him.  It 
had  probably  been  in  his  custody  for  over  fifty  years,  accompanied 


Digitized  by 


Google 


Frost  v.  Frost.  509 


Kep.]  April  Term,  1884. 


by  possession  of  the  premises  referred  to.  It  bore  date  in  1826, 
and  had  the  marks  of  having  been  recorded  at  the  time.  Upon 
this  proof  of  its  genuineness,  the  Circuit  judge  admitted  it  in 
evidence,  and  we  cannot  say  that  he  committed  error  therein. 

But  in  so  ruling  we  do  not  think  that  the  deed  conveyed  to 
John  D.  Frost,  sr.,  any  particular  parcel  of  land  containing  420 
acres.  We  hear  nothing  of  an  actual  partition,  which  most 
probably  was  never  made,  as  Mrs.  Sallie  Frost  and  Mrs.  Chris- 
tina, the  widow,  were  the  only  other  persons  then  thought  to  have 
an  interest,  and  they  were  in  possession  along  with  John  D.  Frost, 
sr.,  who  simply  purchased  the  interest  of  Boatw right  and  wife 
and  Glover  and  wife.  If  the  parties  acted  under  a  mistaken 
view  as  to  the  extent  of  their  shares,  that  could  not  enable  them 
to  convey  larger  interests  .than  they  possessed.  The  shares  of 
the  vendors  together  amounted  to  two-thirds  of  two-thirds  of 
Uriah's  half  of  the  homestead  (outside  of  the  140  acres  of  Sallie), 
which  the  deed  conveyed,  and  no  more. 

This  deed  is  in  accord  with  a  decision  of  the  highest  state 
court  of  that  day,  in  the  case  of  James  Boatwright  and  other*  v. 
Christina  Faust  and  others,  found  in  4McCord,  439,  which  held 
that  Burrill  Faust's  will  gave  Uriah  only  a  life  estate  in  these 
lands,  which,  after  his  death,  were  distributable  among  the  heirs 
of  the  said  Burrill,  as  his  intestate  property.  The  original 
record  of  that  case  was  not  in  evidence,  but  its  loss  was  satisfac- 
torily accounted  for  by  the  burning  of  Columbia  during  the  late 
war,  and  the  case,  as  printed  in  a  volume  of  the  reports  purport- 
ing to  be  published  by  "D.  J.  McCord,  state  reporter,' '  was  the 
next  best  evidence  upon  the  subject.  1  Green.,  §  84,  and  note  ; 
Cook  v.  Wood,  1  McCord,  139.  Besides,  we  do  not  Fee  why  the 
volume  of  reports  was  not  admissible  under  the  first  section  of 
the  act  of  1865,  "To  provide  a  mode  by  which  to  perpetuate 
testimony  in  relation  to  records  destroyed  or  lost  during  the  late 
war,"  which,  among  other  things,  declared  that  as  secondary 
evidence,  "statements  in  the  record  of  any  suit  in  any  of  the 
courts,  produced  from  the  proper  place  of  custody,  or  in  the 
printed  volumes  of  state  reports  published  by  the  authority  of  the 
general  assembly,  shall  be  admissible  for  the  consideration  of  the 
court  or  jury,  having  jurisdiction  of  the  issues  of  fact,"  &c.     13 
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Stat,  345.     We  are  judicially  satisfied  that  there  was  such  a 
case  as  reported,  and  that  the  judgment  was  as  therein  stated. 

It  is  true  that  judgment  gave  a  different  interpretation  to  the 
act  of  1824  as  to  the  necessity  for  words  of  perpetuity  in  a 
devise  of  real  estate  from  that  which  was  soon  after  (1828)  estab- 
lished in  the  case  of  Hall  and  others  v.  Goodwyn  and  others* 
reported  in  the  same  volume  (4  McCord,  442),  which  declared 
that  the  act  of  1824  was  a  declaratory  law  and  retrospective  in 
its  operation.  Although  the  doctrine  held  in  Boatwright  v. 
Faust  was  not  afterwards  approved  and  followed,  yet  the  case 
itself,  so  far  as  we  are  informed,  was  never  overruled,  and  there- 
fore was  binding  upon  the  parties  to  that  suit,  and  as  to  them 
must  be  regarded  as  a  matter  adjudged. 

John  D.  Frost,  jr.,  claiming  to  be  the  owner  of  his  father's 
interest  in  these  lands  under  the  sheriff's  deed  of  1877,  insisted 
that  at  that  time  his  father,  John  D.  Frost,  had  acquired  title  to 
the  whole  of  it,  part  by  the  purchase  from  Boatwright  and  Glover, 
part  by  inheritance  from  his  deceased  wife  and  children,  Camp- 
bell and  Cassius,  and  the  remainder  by  adverse  possession,  lapse 
of  time,  and  the  statute  of  limitations.  To  this,  it  was  replied 
by  the  other  children  that  as  to  his  wife's  lands  he  was  only  in 
possession  as  husband  during  her  life,  and  after  her  death  he 
held  it  during  his  own  life  as  tenant  by  the  curtesy,  and  that  the 
interest  of  the  heirs  did  not  vest  in  possession  until  his  death  in 
1881,  and  of  course  there  could  be  no  adverse  possession  until 
that  time. 

This  court  has  lately  held  that  in  this  state  the  husband  has  no 
estate  by  the  curtesy  in  lands  of  his  deceased  wife  held  in  fee  sim- 
ple.1 But  we  agree  with  the  Circuit  judge  that  nothing  was  added 
to  the  interest  of  John  D.  Frost,  sr.,  by  operation  of  the  statute  of 
limitations.  He  had  no  interest,  except  as  husband,  until  he  pur- 
chased the  shares  of  Boatwright  and  Glover,  and  thus  became  ten- 
ant in  common  with  his  wife,  Sallie,  in  regard  to  the  interest  of 
Uriah  under  the  interpretation  of  the  law  then  adopted.  At  the 
death  of  Christina  he  acquired  no  additional  interest,  as  his  wife, 
Sallie,  was  the  sole  heir  of  her  mother.  He  continued  to  be  ten- 
ant in  common  with  his  wife  until  she  died  in  1837.  After  her 
1  Gqffney  v.  Peeler,  ante,  56. — Reporter. 
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death  and  that  of  his  children,  Campbell  and  Cassius,  he  had  an 
increase  of  his  interest  as  heir,  but  he  was  still  tenant  in  common 
with  his  children  who  lived  with  him.  It  is  familiar  law  that  a 
tenant  in  common  holds  possession  for  his  co-tenants  as  well  as  for 
himself,  and  cannot  plead  the  statute  of  limitations  unless  there 
has  been  an  ouster  and  adverse  possession.  Villard  v.  Robert, 
1  Strob.  Eq.,  393;  Allen  v.  Hall,  1  McCord,  131.  Ouster  was 
not  shown  by  the  testimony,  and  it  is  not  to  be  assumed  that 
John  D.  Frost  ousted  any  of  his  children  from  the  little  pittance 
of  an  estate  inherited  from  their  mother.  On  the  contrary,  as 
was  natural,  they  lived  with  him,  and  his  possession  was  their 
possession.  He  always  denied  that  he  held  adversely  to  his 
children,  and  refused  to  allow  any  part  of  this  land  to  be  in- 
cluded in  his  homestead,  saying  '%it  belonged  to  the  estate  of  his 
wife."  We  concur  with  the  Circuit  judge  that  there  was  no 
ouster,  and  that  John  D.  Frost,  sr.,  acquired  no  rights  as  against 
his  children  by  the  statute  of  limitations. 

In  behalf  of  the  other  children,  it  is  urged  that  John  D. 
Frost,  jr.,  is  not  entitled,  as  purchaser  at  the  sheriff's  sale,  to  the 
whole  interest  of  his  father,  John  D.  Frost,  sr. ;  that  he  is 
estopped  from  so  claiming  for  the  reason  that  at  the  sale  he  gave 
public  notice  that  the  lands  did  not  belong  to  his  father,  but  to 
his  children.  That  announcement  probably  had  the  effect  of 
chilling  the  biddings  and  of  enabling  him  to  purchase  the  lands 
for  less  than  their  true  value,  and  that  should  certainly  induce 
him  to  do  no  less  than  exact  and  scrupulous  justice  to  his  brothers 
and  sisters,  who  were  in  no  way  benefited  by  that  advantageous 
purchase.  But  while  that  sale  stands  unimpeached,  we  are  con- 
strained to  hold  that  all  the  legal  title  which  at  that  time  had 
vested  in  John  D.  Frost,  sr.,  passed  by  the  deed  of  the  sheriff  to 
John  D.  Frost,  jr.  We  concur  with  the  Circuit  judge  that  as  to 
the  shares  of  the  other  children  he  should  account  for  rents  and 
profits  at  least  from  January  1,  1881. 
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Shares  of  the  Different  Parties. 

First.  Mrs.  Sallie  Frost  (her  share  in  severalty),      140      acres. 
Her  £  of  homestead  proper,  985£  acres,     .     .      .     492£       " 
Her  mother's  £  of  \  of  985 J  (Sallie  sole  heir),       .     164£       " 
Her  interest  as  heir  in  Uriah's  part,  Jof  §of  Jof985J,  109T77     " 

Sallie's  share  distributable  at  her  death,     .     .     .       906^    u 
i  to  husband,  John  D.  Frost,  sr., 302-^    " 

For  her  children, 604^    " 

Seven  children  (share  of  each), 86^^  " 

Upon  the  death  of  Campbell  and  Cassius, 

their  shares,        218f| 

Were  divisible  among  brothers  and  sisters 

and  father  (6), 

Share  of  father  and  each  living  child,     .         28£f —  28^  " 

Share  of  each  living  child, 115^" 

Second.  1.  John  D.  Frost,  sr.,  purchase  from  B.  & 

G.  I  of  £  of  i  of  985$, 218J4  " 

2.  Share  of  his  wife's  estate, 302^  " 

3.  Share  of  estate  C.,  &c, 28#  " 

Passed  to  John  D.  Frost,  jr.,  under  sheriff's  deed,     549f£    " 
Added  his  own  proper  share, \\b^  " 

Whole  share  of  John  D.  Frost,  jr.,     ....         664|ff  " 

Chargeable  with  rents  and  profits,  &c. 
Share  of  Uriah  C.  Frost,       ....     11 5^^-  acres. 
Share  of  Mary  F.  Maxcy,  ....       115^     " 
Share  of  Agnes  M.  Walker,       ...     115^     " 
Share  of  Sarah  A.  Guignard,  ...       1 15^y     " 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed,  and  all  the  appeals  dismissed. 
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BOYKIN  v.  BOYKIN. 

1.  The  words  of  a  will  were :  "I  direct  that  all  the  rest  of  my  real 
estate  shall  be  kept  undivided  until  the  death  of  my  wife,  to  be 
worked  by  the  slaves  of  my  estate  and  those  which  I  shall  in  this 
bequeath  to  my  wife,  under  the  control  and  management  of  my 
executors;  and  from  and  immediately  after  her  death  I  devise  the 
said  real  estate  to  my  sons,  equally  to  be  divided  among  them,  share 
and  share  alike,  to  them  and  their  heirs  forever.  And  should  any 
of  my  sons  die  before  the  time  herein  appointed  for  the  division  of 
my  real  estate  and  should  leave  issue  living  at  chat  time,  then  I 
direct  that  such  issue  shall  take  among  them,  share  and  share  alike, 
the  same  portion  of  real  estate  to  which  their  parent  would  have 
been  entitled  if  he  had  survived  my  said  wife,  to  them  and  their 
heirs  forever.  And  if  any  of  my  sons  shall  arrive  at  the  age  of 
twenty-one  years  before  the  death  of  my  said  wife,  I  direct  that 
such  son  or  sons  shall  be  permitted  to  cultivate,  each  for  himself, 
such  a  part  of  real  estate  as  shall  be  allotted  for  that  purpose  by 
my  wife  and  executors  until  the  final  division,  when  he  or  they 
shall  receive  his  or  their  own  share."  Held,  that  the  devise  created 
vested  interests  in  the  sons  living  at  the  death  of  testator,  and  only 
the  division  and  possession  were  postponed  to  the  death  of  the 
widow ;  therefore  the  interest  of  two  sons  who  died  intestate  and 
without  issue  after  testator,  but  before  the  widow,  vested  in  their 
mother  and  other  heirs  at  law. 

2.  Held,  further,  that  in  the  case  of  the  death  of  such  sons  without 
issue  no  cross- remainders  were  provided  for,  nor  was  it  necessary 
that  the  court  should  imply  them. 

3.  The  will  also  bequeathed  certain  slaves  to  the  widow  and  directed 
that  "they  may  be  worked  on  my  general  estate  under  the  control 
of  my  executors,  who  shall,  as  long  as  she  lives,  pay  to  her  an- 
nually out  of  the  proceeds  of  my  general  estate  the  sum  of  $600  in 
full  compensation  for  the  use,  labor,  and  profits  annually  of  said 
slaves."  Held,  that  this  provision  for  the  widow  ended  with  the 
emancipation  of  the  slaves. 

4.  The  executors  were  authorized  and  directed  to  keep  the  widow  sup- 
plied as  long  as  she  lived  with  suitable  carriage  and  a  pair  of  car- 
riage horses,  to  be  purchased  at  the  expense  of  the  estate  whenever 
the  executors  "may  deem  it  necessary."  And  they  were  also  re- 
quired to  pay  out  of  the  undivided  estate  for  all  repairs  and  renew- 
als of  furniture  for  the  dwelling  house  of  testator  (which  was 
given  to  the  widow  for  life)  whenever  directed  by  the  executors,  to 
be  continued  during  the  widow's  life-time.  All  the  provisions  of 
the  will  for  the  widow  were  in  lieu  of  dower.   After  testator's  death, 
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and  after  the  war,  the  widow  found  a  change  of  residence  neces- 
sary, and  exchanged,  with  her  surviving  son,  the  testator's  home- 
stead for  a  house  in  town.  Held,  that  the  widow  was  entitled  to 
the  carriage  and  horses,  and  to  have  the  furniture  in  her  town 
house  repaired. 

5.  There  was  a  legacy  to  the  widow  of  "$2,000  in  six  per  cent,  stocks 
of  the  State  of  South  Carolina."  The  testator  owned  some  stocks 
of  this  state  at  his  death.  Held,  that  the  legacy  was  demonstra- 
tive and  not  specific,  and  that  the  widow  was  entitled  to  demand 

,    the  same,  with  interest  at 'six  per  cent,  (which  is  the  rate  of  inter- 
est on  such  securities). 

6.  The  delay  of  the  widow  in  asserting  her  claims,  her  acquiescence  in 
the  payment  of  other  legacies,  and  her  knowledge  of  the  sale  of 
testator' 8  state  stocks,  did  not  estop  her  under  the  circumstances  of 
this  case. 

7.  The  several  provisions  in  favor  of  the  widow  being  in  lieu  of  dower, 
will  not  abate  for  the  payment  of  debts,  but  they  are  not  a  charge 
upon  the  lands  devised  ;  and  the  use  of  the  state  stocks  by  the  exe- 
cutors to  pay  to  her  daughters  their  legacies  which  were  charged  up- 
on such  lands,  does  not  entitle  her  to  be  subrogated  to  their  rights. 

Before  Hudson,  J.,  Kershaw,  February,  1883, 

This  was  an  action  by  Sallie  W.  Boykin  against  Thomas  L. 
Boykin,  as  executor  of  the  will  of  Burwell  Boykin,  deceased,  and 
against  all  the  devisees  and  legatees  under  said  will,  and  against 
certain  creditors  of  the  said  Thomas  L.  Boykin.  The  opinion 
states  the  case. 

The  Circuit  decree,  omitting  its  statement,  was  as  follows : 
I  will  here  observe  that  there  has  been  no  accounting  taken  of 
the  actings  and  doings  of  the  executor,  T.  L.  Boykin,  so  that 
we  are  not  informed  of  the  condition  of  the  estate  in  his  hands, 
except  that  it  is  stated  in  argument  of  counsel  that  he  is  totally 
insolvent;  and  we  may  presume  that  whatever  of  the  personal 
estate  was  not  destroyed  by  the  results  of  the  war,  and  has  not 
been  paid  to  legatees,  is  not  available.  But  that  is  yet  to  be 
judicially  ascertained  upon  an  accounting. 

All  litigants  have  expressed  a  desire  to  obtain  a  construction 
of  the  will,  and  an  adjudication  of  the  main  legal  questions 
preparatory  to  an  accounting  and  settlement.  This  we  think 
proper,  and  to  this  duty  we  will  at  once  address  ourselves,  and 
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in  doing  so  will  take  the  sections  of  the  will  in  dispute  in  their 
regular  order. 

The  first  and  second  clauses  of  the  will  present  no  question 
difficult  of  interpretation,  as  the  language  is  plain  and  unam- 
biguous in  regard  to  the  rights  and  privileges  of  the  wife  and 
daughters  of  the  testator.  It  is  in  evidence  that  the  two  hun- 
dred acres  of  land  were  marked  off  and  admeasured,  and  that  the 
widow  and  daughters  continued  to  dwell  in  the  family  homestead, 
being  provided  for  by  the  executor  as  the  will  directs,  though  not 
fully,  and  the  repairs  and  renewals  were  not  well  kept  up.  So 
matters  continued  without  any  effort  on  their  part  by  legal  steps 
to  enforce  a  better  performance  of  duty  on  the  part  of  the  execu- 
tor until  a  few  years  ago,  when  the  widow  sold  to  Thomas  L. 
Boykin  her  life  estate  in  the  premises,  in  exchange  for  an  estate 
in  fee  in  a  residence  in  Kirkwood,  in  the  suburbs  of  Camden. 

We  do  not  think  that  under  the  circumstances,  after  so  long  a 
delay,  she  is  entitled  to  have  an  estimate  made  of  the  arrearages 
of  the  annual  cost  of  what  should  have  been  expended  by  the 
executor  in  keeping  up  the  establishment  on  the  plantation,  and 
now  recover  that  as  a  gross  sum  from  the  executor ;  but  we  do 
think  that  she  has  a  right  to  demand  of  him  a  suitable  carriage 
and  pair  of  horses,  and  a  proper  repairing  and  renewal  of  her 
present  household  furniture.  Of  course,  the  altered  condition  of 
things,  and  the  present  age  and  circumstances  of  his  mother, 
should  be  taken  into  consideration  in  deciding  upon  a  proper  out- 
lay in  this  respect  at  this  juncture.  The  estate  has  been  greatly 
reduced  by  the  casualties  of  war.  Perhaps  the  executor  has  been 
also  guilty  of  devastavit,  but  how  far  is  yet  to  be  determined,  and 
much  depends  upon  the  evidence  on  this  point.  We  cannot  pre- 
judge him. 

Nor  do  we  experience  much  difficulty  and  hesitation  in  con- 
struing the  third  clause  of  the  will,  and  feel  free  to  say  that 
each  of  the  three  sons  surviving  the  testator  took  under  that 
clause  a  fee  in  the  one-third  of  the  body  of  land  devised.  The 
testator  directs  this  fee  to  go  absolutely  to  the  issue  of  such  of 
the  sons  as  should  die  before  the  mother,  leaving  issue  surviving, 
but  does  not  provide  how  the  share  of  a  son  should  go  in  the 
event  he  should  die  before  the  mother  and  leave  no  issue  to  take. 
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It  is  argued  that  his  purpose  and  intention  were  that  in  such 
event  the  son's  share  should  vest  in  the  surviving  sons,  and  that 
Eugene  and  John  having  successively  died  unmarried,  and  with- 
out issue,  by  right  of  survivorship  Thomas  L.  Boykin  has  become 
vested  with  the  entire  devise.  If  such  had  been  the  testator's 
intention,  it  would  have  been  very  easy  for  him  to  have  so  de- 
clared. In  this  clause  cross-remainders  are  not  created  by  express 
words,  nor  are  they  raised  by  necessary  implication.  I  have 
carefully  examined  the  authorities  relied  upon  in  support  of  this 
doctrine  of  cross-remainders,  but  in  my  judgment  they  do  not 
sustain  the  construction  contended  for  by  the  creditors  of  T.  L. 
Boykin.  I  hold  that  as  Eugene  and  John  died  leaving  no  issue 
to  take,  their  respective  shares  in  fee  vested  in  those  who  filled 
the  description  of  their  heirs  at  law  at  the  dates  of  their  deaths 
respectively.  But,  of  course,  the  period  of  partition  and  en- 
joyment in  severalty  remains  as  the  testator  has  fixed  it,  to  wit, 
the  death  of  the  widow.  Until  then  the  land  is  to  be  kept  to- 
gether for  the  use  of  the  estate,  as  prescribed  by  the  will.  In 
refutation  of  the  cross-remainder  theory,  see  Smither  v.  Willcox, 
9  Fes.,  233,  referred  to  in  2  Jarm.  Wills,  493,  and  note. 

We  agree  entirely  with  the  master  in  his  construction  of  sec- 
tion fourth  of  the  will.  The  six  hundred  dollars  to  be  paid  an- 
nually to  the  widow  was  the  testator's  estimate  of  the  compensa- 
tion which  should  be  paid  her  for  the  annual  labor  and  services 
of  her  eight  negro  slaves  on  the  plantation,  which  was  to  be 
worked  for  the  benefit  of  the  estate.  The  widow  having  accepted 
the  slaves,  as  well  as  her  entire  legacy,  in  lieu  of  dower,  and  the 
slaves  having  been  emancipated,  this  source  of  income  was  dried 
up.     The  corpus  and  income  became  a  loss  to  her. 

The  legacy  of  $2,000  in  state  stocks  I  do  not  regard  as  specific, 
but  merely  pecuniary  and  general.  The  remarks  of  the  learned 
author  of  Williams  on  Executors,  Vol.  2,  *pages  999  and  10OO, 
are  in  accord  with  Jarman  on  Wills,  and  are  adopted  by  Bed- 
field,  and  sufficiently  support  me  in  holding  that  this  legacy  is 
not  specific,  and  must  therefore  be  paid,  but  I  think  with  only 
six  per  cent,  interest  from  July  27,  1862.  But  how  it  is  to  be 
paid  is  a  question  made  interesting  by  the  earnestness  and  zeal 
displayed  in  the  argument  of  counsel.     Clearly,  the  executor  is 
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responsible  under  the  testimony  as  it  comes  to  me,  although,  as 
I  have  before  remarked,  the  extent  of  his  devastavit  has  not  been 
fully  enquired  into.  He  has  assented  to  the  legacy,  has  paid 
less  favored  legacies,  and  has  disposed  of  the  rents,  issues,  and 
profits  of  the  land,  and,  to  some  extent,  the  land  itself.  He  does 
not  interpose  the  plea  of  the  statute  of  limitations,  nor  could  he 
do  so  whilst  he  maintains  to  this  legatee  the  relation  of  trustee. 

The  provision  for  the  widow  stands  upon  high  grounds — higher 
in  law  and  in  equity  than  that  of  ordinary  legatees,  mere  volun- 
teers. She  is  a  purchaser,  or  rather  the  testator  became,  by  her 
acceptance  of  his  offers,  a  purchaser  of  her  interest  in  his  real 
estate,  and  she  a  vendor  for  valuable  consideration.  So  highly 
is  her  legacy  esteemed,  that  in  case  of  a  deficiency  of  assets  per- 
sonal, her  claim  does  not  ratably  abate  with  other  legacies,  but 
must  be  paid,  even  if  thereby  the  legacies  of  the  children  should 
be  defeated  in  whole  or  in  part.  2  Wrns.  Exr%,  *1169,  1170  ; 
1  Roper  Leg.,  *432.  Such  a  claim  of  a  widow  is  so  greatly  fav- 
ored, that  before  she  will  be  driven  to  her  election  she  will  be 
allowed  time  in  which  to  be  fully  informed  of  the  real  condition 
of  the  estate,  so  as  to  enable  her  knowingly  and  understandingly 
to  make  her  choice.  Should  she  elect  hastily  and  unadvisedly, 
she  will  be  allowed  to  recall  her  imprudent  election.  Here,  how- 
ever, she  has  elected,  and  too  long  a  time  has  elapsed  to  think  of 
asking  to  recall,  nor  does  she  do  so.  She  sues  now  to  recover  the 
provision  made  for  her  in  lieu  of  dower,  declaring  very  truthfully 
and  properly  that  she  has  made  her  election. 

Her  counsel  insists,  however,  that  her  legacy  is  not  only 
favored  in  law,  and  preferred  to  one  that  is  a  mere  bounty, 
but  that  it  is  a  charge  upon  the  specific  devises  of  land — not 
that  the  testator  has  so  declared  it  to  be,  but  that  the  law  so 
dec'ares  it.  In  this  they  err.  The  law  does  not  only  not  so 
declare,  but  the  very  nature  of  the  acceptance  of  such  a  legacy 
implies  a  renunciation  of  all  interest  in  the  land,  saving  what 
may  be  expressly,  or  by  necessary  implication,  contained  in  the 
legacy  itself,  as  where  it  is  made  a  charge  on  land,  or  payable 
out  of  the  usufruct,  &c.  There  is  nothing  of  the  kind  in  the 
legacies  given  to  this  widow,  except  the  current  expenses  of  the 
household,  repairs,  and  renewals  of  furniture,   &c,  whilst  the 
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wife  and  daughters  live  in  the  family  residence,  and  even  those 
outlays  are  to  be  supplied  from  the  proceeds  and  income  of  the 
general  estate,  and  not  from  the  sale  of  any  part  of  the  land. 

In  the  absence  of  any  specific  directions  to  that  effect  in  this 
will,  these  legacies  to  the  wife  in  lieu  of  dower  are  not  charges 
on  the  land  specifically  devised.  Therefore,  should  there  be  a 
deficiency  of  personal  assets,  so  that  there  must  be  a  marshalling 
of  assets  as  between  legatees,  we  know  no  rule  of  law  nor  of 
equity  that  will  enable  the  widow  to  subject  the  land  specially 
devised  to  the  payment  of  her  claim.  3  Jarm.  Wills,  530,  531 ;  3 
Red,  Wills,  369,  citing  Forrester  v.  Lord  Leigh,  Amb.,  171 ; 
Scott  v.  Scott,  Ami.,  383;  Heme  v.  Meyrick,  1  P.  Wms.,  201; 
Clifton  v.  Burt,  Ibid,  678.  As,  however,  all  the  debts  have  been 
paid,  and  all  other  legatees  settled  with,  and  as  the  landed  estate 
is  still  undivided,  and  required  to  be  kept  together  and  managed 
for  the  use  of  the  family  until  her  death,  and  since  hers  is  a 
favored  legacy,  every  advantage  and  preference  must  be  granted 
her  henceforth  in  getting  what  justly  belongs  to  her. 

It  is,  however,  contended,  that  as  the  state  stock  was  taken 
by  the  executor  to  satisfy  in  part  the  legacies  to  the  girls  given 
in  the  9th  clause  of  the  will,  which  legacies  are  made  a  charge 
on  the  land,  the  widow  now  has  the  right  to  be  subrogated  to 
their  rights  in  the  premises,  and  thus  to  resort  to  the  land  for  pay- 
ment. But  only  one  thousand  dollars  of  the  state  stocks  was  so 
applied  (the  balance  being  paid  in  other  funds  and  stocks),  and 
this  was  done  many,  many  years  ago,  and  with  her  full  knowledge 
and  consent.  And  we  do  not  perceive  how,  at  this  late  day, 
having  so  long  acquiesced  in  this  act  of  the  executor,  she  has  any 
equity,  by  subrogation  or  otherwise,  to  demand  payment  of  her 
legacy  out  of  a  specific  devise.  She  has  a  preferred  claim  upon 
all  the  personal  assets  in  the  hands  of  the  executor,  and  these, 
perhaps,  will  consist  of  the  rents  and  profits  of  the  undivided 
realty.  If  from  this  source  she  cannot  be  paid,  she  is  entitled  to 
a  personal  judgment  against  the  executor,  which,  however,  as  a 
lien  upon  his  individual  property,  including  his  devise  in  fee, 
will  take  rank  only  from  its  date,  and  must  be  junior  to  subsist- 
ing outstanding  liens,  such  as  mortgages  and  judgments. 

Now,  it  appears  that  Thomas  L.  Boykin  has  undertaken  to 
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mortgage  portions  of  his  land,  by  metes  and  bounds,  and  to  con- 
vey by  deed  other  parts ;  and  that  under  decrees  of  foreclosure 
and  sale,  still  other  parts  have  gone  into  the  hands  of  purchasers. 
Clearly,  he  had  no  right  to  do  more  than  mortgage  or  sell  his  un- 
divided interest  in  fee  in  this  land.  In  so  far  as  any  of  these 
purchasers  or  lien  creditors  may  have  such  a  deed  or  mortgage, 
to  wit,  of  the  right,  title,  and  interest  of  T.  L.  Boykin,  he  or  she 
will  have  a  lien  superior  to  a  personal  judgment  recovered  by  the 
plaintiff  against  the  executor  in  this  action ;  but,  otherwise,  it 
may  turn  out  that  her  judgment  will  take  priority.  Much 
depends  upon  the  nature  of  these  liens  and  purchases,  and  the 
outcome  of  the  partition  which  may  be  made  after  the  death  of 
the  plaintiff.  Until  that  time  the  possession  of  each  and  every 
of  these  purchasers  must  be  at  the  will  of  the  tenants  in  com- 
mon, or  rather  the  devisees  of  the  land  and  their  heirs,  among 
whom  T.  L.  Boykin  is  only  one  of  a  goodly  number.  These 
remarks  do  not  apply  to  the  200  acres  bought  of  his  mother. 
That  is  his  absolute  property,  with  contingent  limitations. 

The  compromise  agreement  spoken  of  by  the  referee  I  have 
never  seen,  but  learn  that  it  is  signed  only  by  the  counsel  for  the 
parties,  whilst  I  believe  there  are  minors  in  interest.  I  do  not 
deem  it  necessary  to  go  further  in  this  decree  than  to  adjudicate 
the  widow's  rights  and  to  interpret  the  will,  and  the  parties  and 
these  purchasers  may  hereafter  adjust  their  claims  according  to 
their  desire  and  agreement,  whatever  that  may  be.  I  can  only 
say  that  none  of  them  have,  against  the  consent  of  the  devisees, 
a  right  to  the  possession  of  any  of  the  land  until  after  the  death 
of  the  plaintiff,  and  not  then,  even,  unless  it  be  that  they  have 
purchased  the  interest  of  T.  L.  Boykin,  and  can  stand  in  his 
stead  in  the  partition. 

As  the  insolvency  of  T.  L.  Boykin  is  conceded,  and  as  the 
rents  and  profits  are  likely  to  constitute  the  only  fund  out  of 
which  the  plaintiff  can  realize  anything,  which  rents  and  profits 
have  been  for  a  short  time  collected  and  disbursed  by  the  master 
of  this  court,  who  is  dead,  a  receiver  must  be  appointed  to  take 
charge  of  the  estate  with  all  convenient  speed. 

It  is  therefore  ordered,  adjudged,  and  decreed:  First.  That 
the  sons,  as  devisees  under  the  third  clause  of  the  will  of  Bur- 
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well  Boykin,  deceased,  took  each  for  himself  a  vested  interest  in 
fee,  transmissible  to  the  issue  of  such  as  should  predecease  their 
mother  leaving  issue  surviving,  and  to  the  heirs  at  law  of  such  as 
predeceased  their  mother,  leaving  no  issue  surviving,  but  that  the 
period  of  partition  and  enjoyment  in  severalty  of  all  shares  is  post- 
poned to  the  death  of  the  plaintiff. 

Second.  That  the  plaintiff  do  recover  of  the  said  executor  the 
sura  of  $2,000  with  interest  thereon  at  six  per  centum  per  annum 
from  July  27,  1862,  with  leave  to  issue  execution  thereon  against 
said  executor,  to  be  levied  de  bonis  testatoris,  if  any  there  be  un- 
administered  in  his  hands,  and  if  not,  then  de  bonis  propriis,  but 
not  to  be  levied  of  any  of  the  real  estate  devised  under  the  said 
third  clause  of  said  will. 

Third.  That  the  plaintiff  do  likewise  recover  of  said  executor 
a  sufficient  sum  of  money  to  buy  for  her  and  daughters  a  car- 
riage and  horses,  and  to  repair  and  renew  the  furniture  in  her 
present  dwelling,  with  leave  to  issue  execution  to  enforce  pay- 
ment upon  the  same  terms  as  that  above  provided.  And  in 
order  to  ascertain  said  sum,  it  is  hereby  referred  to  the  clerk  of 
this  court  as  special  master  to  take  testimony  and  report  a  suit- 
able sum  of  money  for  these  purposes,  the  master  being  dis- 
qualified. 

Fourth.  Leave  is  hereby  given  to  any  of  the  parties  to  this 
action  to  apply  at  the  foot  of  this  decree  for  the  appointment  of 
a  receiver,  with  information  as  to  the  amount  of  the  bond  neces- 
sary to  be  given,  and  to  the  said  special  master  it  is  referred  to 
ascertain  and  report  a  suitable  person  to  act  as  receiver  of  the 
said  rents  and  profits  and  estate  generally,  and  the  proper  amount 
of  said  bond. 

Fifth.  That  the  said  rents,  issues,  and  profits  be  applied  to  the 
payment  of  the  amounts  decreed  herein  to  the  plaintiff,  in  pre- 
ference to  any  other  claim,  and  to  the  costs  of  this  action,  in  case 
the  said  executor  be  not  able  to  pay  the  same,  which  he  is  hereby 
directed  to  do. 

Sixth.  That  the  parties  interested  have  likewise  leave  to  apply 
at  the  foot  of  this  decree  for  further  orders  touching  the  lands  in 
possession  of  those  who  hold  under  pretended  titles  from  Thomas 
L.  Boykin. 
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Seventh.  That  it  be  referred  to  the  said  special  master  to  audit 
and  report  upon  the  accounts  of  the  said  Thomas  L.  Boykin,  as 
executor  as  aforesaid,  with  leave  to  report  upon  any  special  mat- 
ter in  regard  thereto,  as  well  as  in  regard  to  any  other  matters 
arising  under  the  pleadings  in  this  action,  and  not  herein  finally 
and  fully  adjudicated. 

From  this  decree  the  several  parties  appealed  upon  the  grounds 
stated  in  the  opinion  of  this  court. 

Mr.  W.  H.  LyleBy  for  plaintiff. 

Messrs.  W.  Z.  Leitner,  Buist  £  Buist,  and  JDeSaussure  $ 
Son,  for  creditors. 

October  10, 1884.     The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McGowan  :  Burwell  Boykin,  late  of  Kershaw 
county,  departed  this  life  in  1861,  seized  and  possessed  of  a  hand- 
some estate,  consisting,  among  other  things,  of  nearly  5,000  acres 
of  valuable  land  in  one  body  on  the  east  side  of  Wateree  River. 
He  left  surviving  him  a  widow,  Sallie  W.,  and  seven  children, 
Eugene,  John,  Thomas  L.,  Mary  L.,  now  the  wife  of  Everard 
B.  Cureton,  Harriet  A.  Boykin,  Sallie  W.,  now  the  wife  of  T. 
H.  Clarke,  and  Flora  Boykin,  for  whom  he  made  liberal  provi- 
sion by  will.  He  gave  to  each  of  his  sons,  except  Thomas  L., 
$200,  and  to  each  of  his  daughters  $4,000,  the  latter  to  be  raised 
out  of  any  money  due  him,  and  belonging  to  his  estate,  not  dis- 
posed of  by  the  will,  and  in  case  there  should  not  be  a  sufficiency 
for  the  purpose  mentioned,  then  the  same  to  be  considered  as  a 
charge  upon  the  lands.     He  then  provided  as  follows : 

"Section  1.  I  desire  that  my  wife  and  children  may  dwell 
together  in  my  dwelling  house,  where  I  now  reside.    *     *     * 

uSec.  2.  To  my  wife,  Sallie  W.  Boykin,  for  and  during  the 
period  of  her  natural  life,  and  no  longer,  and  subject  to  the  first 
section  of  this  will,  I  devise  the  dwelling  house  where  I  now 
reside,  and  all  the  out-buildings  attached  thereto,  together  with 
all  and  singular  the  household  and  kitchen  furniture,  of  every 
description,  belonging  to  the  premises,  and  also  200  acres  of  the 
tract  of  land  whereon  said  dwelling  house  and  out-buildings  are 
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situated,  to  be  admeasured,  and  the  buildings  thereon  defined  by 
my  executors,  to  be  hereinafter  named.  *  *  *  *  And  J 
hereby  empower  and  authorize  my  said  -wife  to  divide  the  said 
furniture,  by  will  or  otherwise,  among  my  children  in  any  man- 
ner she  pleases ;  but  should  she  fail  or  refuse  to  do  this,  at  her 
death  I  direct  my  executors  to  take  and  hold  the  same  for  distri- 
bution under  the  residuary  clause  of  this  will.  And  I  hereby 
charge  the  expenses  of  all  needful  repairs  of  said  dwelling  house 
and  out-buildings  and  repairs  and  renewals  of  furniture  for  the 
same  upon  my  undivided  estate,  as  it  may  be  from  time  to  time, 
when  such  repairs  and  renewals  shall  be  directed  by  my  execu- 
tors, to  be  continued  during  the  life  of  my  said  wife,  but  no 
longer. 

"Sec.  3.  I  direct  that  all  the  rest  of  my  real  estate  shall  be 
kept  undivided  until  the  death  of  my  said  wife,  to  be  worked  by 
the  slaves  of  my  estate  and  those  which  I  shall  in  this  bequeath 
to  my  wife,  under  the  control  and  management  of  my  executors ; 
and  from  and  immediately  after  her  death  1  devise  the  said  real 
estate  in  this  section  referred  to,  to  my  sons,  equally  to  be  divided 
among  them,  share  and  share  alike,  to  them  and  their  heirs  for- 
ever. If,  however,  I  shall  in  the  mean  time  by  deed  convey  any 
portion  of  the  said  real  estate  to  any  of  my  sons,  then  the  part 
so  conveyed  shall  be  taken  and  held  by  him  as  his  portion  of  real 
estate  to  which  he  would  otherwise  have  become  entitled  under 
the  provisions  of  this  section  of  my  will.  And  should  any  of  my 
sons  die  before  the  time  herein  appointed  for  the  division  of  my 
real  estate,  and  should  leave  issue  living  at  that  time,  then  I 
direct  that  such  issue  shall  take  among  them,  share  and  share 
alike,  the  same  portion  of  real  estate  to  which  their  parent  would 
have  been  entitled  if  he  had  survived  my  said  wife,  to  them  and 
their  heirs  forever.  And  if  any  of  my  sons  shall  arrive  at  the 
age  of  twenty -one  years  before  the  death  of  my  said  wife,  I  direct 
that  such  son  or  sons  shall  be  permitted  to  cultivate,  each  for 
himself,  such  a  part  of  real  estate  as  shall  be  allotted  for  that  pur- 
pose by  my  wife  and  executors,  until  the  final  division,  when  he 
or  they  shall  receive  his  or  their  own  share,  &c. 

uSec.  4.  To  my  wife,  Sallie  W.  Boykin,  to  her  and  her  heirs 
forever,  I  give  and  bequeath  the  following  named  slaves,  to  wit : 
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Bremer  and  Tabby,  Hester  and  Sandy,  children  of  said  Tabby, 
Isaac,  Sandy,  Peggy,  and  Bob  Lord,  with  the  present  and 
future  increase  of  the  females  among  them,  which  said  slaves 
may  be  worked  on  my  general  estate  under  the  control  of  my 
executors,  who  shall,  as  long  as  she  lives,  pay  to  her  annually 
out  of  the  proceeds  of  my  general  estate  the  sum  of  six  hundred 
dollars,  in  full  compensation  for  the  use,  labor,  and  profits 
annually  of  said  slaves. 

"Sec.  5.  To  my  wife,  Sallie  W.  Boykin,  to  her  and  her  heirs 
forever,  I  give  and  bequeath  two  thousand  dollars  ($2,000)  in  six 
per  cent,  state  stocks  of  the  State  of  South  Carolina,  and  I 
hereby  authorize  and  direct  my  executors  to  keep  her  supplied  as 
long  as  she  lives  with  suitable  carriage  and  a  pair  of  horses,  to 
be  purchased  at  the  expense  of  my  estate  whenever  they  may 
deem  it  necessary,  &c. 

"Sec.  6.  All  the  rights,  privileges,  devises,  and  bequests  in 
this  will  and  testament  made  and  allowed  to  my  said  wife,  Sallie 
W.  Boykin,  are  intended,  and  by  her  must  be  taken,  only  in  lieu 
of  her  right  of  dower  in  each  and  every  portion  of  #my  real 
estate,"  &c. 

The  testator  nominated  his  brother,  A.  H.  Boykin,  and  his 
sons,  Thomas  L.  Boykin  and  Burwell  Boykin,  as  executors,  but 
only  Thomas  L.  Boykin  qualified.  He  returned  an  inventory 
and  appraisement  of  the  estate,  which  showed  that  in  round  num- 
bers, the  negro  slaves  were  valued  at  $60,000,  the  stock,  planta- 
tion tools,  &c,  at  $17,000,  and  the  bonds  and  notes  at  $28,000. 
He  paid  the  pecuniary  legacies  to  the  daughters  as  they  came  of 
age  or  married ;  but  to  enable  him  to  do  so,  certain  portions  of 
the  lands  were  assigned  to  the  younger  daughters,  viz.,  tracts  Nos. 
1,  2,  3,  and  4,  aggregating  544  acres  and  a  fraction,  were  assigned 
to  Harriet  A.  Boykin,  and  tracts  Nos.  5,  6,  and  7,  aggregating  332 
acres,  were  assigned  to  Flora  Boykin,  in  1875.  And  in  order  to 
complete  the  payment  of  the  daughters,  also  all  the  six  per  cent, 
state  stock  belonging  to  the  estate,  was  sold,  except  the  nominal 
amount  of  $1,000,  which  is  still  in  the  hands  of  the  executor, 
but  of  no  value. 

The  widow,  Sallie  W.,  accepted  the  provisions  of  the  will  in 
lieu  of  her  right  of  dower  in  the  lands,  the  200  acres,  including 
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the  family  mansion,  were  run  off  for  her,  the  slaves  bequeathed 
to  her  were  employed  on  the  undivided  lands  as  directed,  and 
the  $600  paid  to  her  annually ;  but  at  the  end  of  the  war,  the 
slaves  were  emancipated,  and  the  value  of  the  choses  greatly 
reduced,  if  not  destroyed.  The  two  younger  sons,  Eugene  and 
John,  died  intestate  and  unmarried,  and  an  arrangement  was 
made  by  which  the  widow,  Sallie  W.,  disposed  of  her  life  estate 
in  the  200  acres,  and  purchased  a  house  and  lot  in  the  town  of 
Camden,  whither  she  removed. 

It  seems  that  the  executor  had  never  paid  her  the  legacy  of 
$2,000  in  six  per  cent,  state  stocks,  and  now  refusing  even  to 
continue  the  annuity  of  $600,  and  proper  expenditures  for 
renewal  of  furniture,  carriage  and  horses,  &c,  she  instituted 
these  proceedings,  alleging  that  all  the  available  assets  of  the 
estate  had  disappeared,  and  praying  that  the  executor  should  be 
required  to  pay  her  the  $600  annually,  the  legacy  of  $2,000  in 
six  per  cent,  state  stocks,  and  money  sufficient  to  renew  her  fur- 
niture and  to  purchase  a  carriage  and  horses  as  directed  by  the 
will ;  that  the  sums  so  ascertained  to  be  due  her  should  be  paid 
out  of  the  rents  and  profits  of  the  undivided  lands,  which  were 
to  be  kept  together  during  her  life,  and  were  specifically  charged 
with  keeping  up  her  establishment ;  and  should  that  not  be  suffi- 
cient for  the  purpose  indicated,  then  that  the  same  should  be 
adjudged  to  be  a  charge  upon  the  said  lands. 

At  this  stage  of  the  proceedings,  it  transpired  that  there  were 
persons  other  than  the  devisees  who  claimed  to  have  an  interest 
in  the  lands ;  that  Thomas  L.  Boykin,  the  executor,  being  in- 
volved, possibly  insolvent,  had  undertaken  to  sell  certain  parcels 
of  the  undivided  lands,  and  to  mortgage  other  portions  to  secure 
his  individual  creditors ;  and  thereupon  these  persons  so  claiming 
were  made  parties  defendant,  and  the  following  state  of  facts, 
given  in  the  most  general  terms,  appeared: 

On  May  31,  1872,  Thomas  L.  Boykin  contracted  with  Louis 
D.  DeSaussure  for  agricultural  advances,  and  to  secure  the  same 
executed  a  mortgage  of  a  certain  tract  of  land  described  as  con- 
taining 893  acres,  with  metes  and  bounds,  &c.  On  January  8, 
1873,  he  also  contracted  with  Witte  Brothers  for  advances  to  the 
amount  of  $9,000,  and  to  secure  the  same  executed  a  mortgage 
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of  2,000  acres  of  the  estate  lands,  with  metes  and  bounds,  &c. 
On  March  1,  1873,  he  also  executed  a  mortgage  of  500  acres  of 
the  said  land  to  secure  a  debt  of  $600  due  to  Charles  B.  Taylor, 
assigned  to  A.  H.  H.  Stuart.  On  May  16,  1874,  he  also  gave 
to  John  A.  Armstrong  a  note  for  $1,573.54,  and  to  secure  it 
executed  a  mortgage  of  "all  his  undivided  interest  in  the  estate 
of  Burwell  Boykin,  in  which  his  mother,  S.  W.  Boykin,  had  a 
life  estate,"  &c.  He  also  gave  other  conveyances  of  portions  of 
the  lands ;  but  it  is  unnecessary  now  to  state  them  in  detail,  as 
the  Circuit  judge  did  not  undertake  to  adjudge  any  question  in 
the  case  except  "the  widow's  rights  and  to  interpret  the  will." 

These  creditors  and  alienees  of  T.  L.  Boykin  made  vigorous 
opposition  to  the  claims  of  the  widow,  the  plaintiff.  The  issues 
were  referred  to  the  master,  who  took  the  testimony  and  made 
his  report.  Upon  exceptions  to  this  report,  the  cause  came  on 
for  a  hearing  by  Judge  Hudson,  who  held  that  the  sons  of  Bur- 
well  Boykin  took  under  the  will  vested  interests  in  their  respec- 
tive shares  of  the  land  ;  that  the  widow  was  not  now  entitled  to 
the  annuity  of  $600;  but  that  she  was  entitled  to  recover  the 
legacy  of  $2,000  in  state  stocks,  and  directing  its  payment  out 
of  the  rents  and  profits,  but  declining  to  make  it  a  charge  upon 
the  lands.  From  this  judgment  all  the  parties  appealed.  We 
think  all  the  grounds  taken  by  the  creditors  of  T.  L.  Boykin  are 
embodied  in  the  appeal  of  Louis  D.  DeSaussure,  which  are  as 
follows  : 

"That  it  was  error  in  the  Circuit  judge  to  hold:  1.  That  the 
legacy  of  $2,000  to  the  plaintiff  is  not  a  specific  legacy.  2.  That 
the  sons  of  the  testator,  Burwell  Boykin,  do  not  take  as  a  class, 
but  directly.  3.  That  the  lands  must  be  rented  out  and  a  re- 
ceiver appointed  to  take  charge  of  the  rents  to  meet  the  support 
of  the  plaintiff.  4.  That  the  plaintiff  is  entitled  to  a  future  pro- 
vision for  carriage  and  horses,  repairs  of  furniture,  &c,  upon  the 
grounds  following : 

"First.  That  the  $2,000  of  state  stocks  was  a  specific  legacy, 
and  if  a  devastavit  as  to  it  has  been  committed,  the  plaintiff  must 
look  to  the  executor  by  whom  the  devastavit  was  committed,  and 
not  to  the  testator's  estate. 

"Second.  That  the  third  clause  of  the  testator's  will,  as  inter- 
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preted  by  the  whole  contents  of  the  will,  clearly  evinces  an  inten- 
tion on  the  part  of  the  testator  to  provide  for  classes ;  and  the 
third  clause  indicated  his  sons  as  the  class  to  take  his  lands. 

"Third.  That  the  defendant,  Thomas  L.  Boykin,  being  the 
survivor  of  the  class  designated  in  the  third  clause  of  the  will 
takes  all  the  real  estate,  and  his  mortgages  or  conveyances  of 
such  real  estate  will  give  priority  over  any  and  all  claims  of  the 
plaintiff  upon  such  real  estate  for  support,  according  to  the  terms 
of  the  will  and  circumstances. 

"Fourth.  That  the  provision  in  the  second  clause  of  the  will 
in  relation  to  repairs  and  renewal  of  furniture  was  for  repairs  and 
renewals  as  to  furniture  to  be  used  in  the  dwelling  house  provided 
for  the  plaintiff  in  such  clause,  and  her  voluntary  relinquishment 
of  such  dwelling-house  was  an  abandonment  of  all  claim  for 
'repairs  and  renewals  of  furniture  for  same.' 

"Fifth.  That  the  provision  for  a  carriage  and  pair  of  horses 
for  the  plaintiff  was  dependent  upon  the  discretion  of  the  execu- 
tors 'to  be  purchased  at  the  expense  of  my  estate  whenever  they 
may  deem  it  necessary,'  and  the  sole  qualified  executor  having 
by  his  answer  stated  that  such  were  furnished  as  long  as  he 
thought  necessary  under  the  circumstances,  such  provision,  if 
now  deemed  necessary  to  be  made,  can  only  be  at  the  expense  of 
the  whole  estate,  and  by  contribution  among  all  the  devisees." 

Plaintiff's  Exceptions. 

1.  "Because  his  honor  held  that  the  plaintiff  is  not  entitled  to 
the  annuity  of  $600  bequeathed  to  her  in  the  fourth  clause  of 
the  will  of  Burwell  Boykin,  deceased. 

2.  "Because  his  honor  held  that  plaintiff  is  entitled  to  interest 
only  at  the  rate  of  six  per  cent,  per  annum  on  the  legacy  of 
$2,000  'in  six  per  cent,  state  stocks'  bequeathed  to  her  in  the 
fifth  clause  of  the  will. 

3.  "Because  his  honor  did  not  hold  that  all  of  the  legacies 
given  to  plaintiff  by  the  will,  being  given  and  accepted  in  lieu 
and  bar  of  dower,  were  chargeable  by  law  and  the  terms  of  the 
will  upon  the  real  estate  devised. 

4.  "Because  his  honor  did  not  hold  that  the  defendant,  Thomas 
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L.  Boykin,  haying  exhausted  the  personal  estate  of  his  testator 
in  the  payment  of  the  legacies  to  Mary  L.  Cureton  and  Sallie 
W.  Clarke,  inferior  in  grade  to  plaintiff's  legacies  as  to  the  per- 
sonalty, but  charged  upon  the  land,  the  plaintiff  is  entitled  to  be 
subrogated  to  the  rights  of  Mrs.  Cureton  and  Mrs.  Clarke,  and 
to  have  so  much  of  the  land  devised  sold  as  would  be  sufficient 
to  satisfy  her  legacies. 

5.  "Because  his  honor  did  not  hold  that  the  plaintiff  had  a  life 
estate  in  the  whole  of  the  real  estate. 

6.  "Because  his  honor  held  that  none  of  the  land  devised  was 
subject  to  the  payment  of  these  legacies  to  the  plaintiff,  when  he 
should  have  held  that  at  least  the  interest  of  Thomas  L.  Boykin 
in  said  lands  should  be  subject  to  the  payment  of  said  legacies, 
under  the  fi.  fa.  authorized  against  him  de  bonis  propriis. 

7.  "Because  his  honor  undertakes  to  decide  and  determine  how 
the  judgment  authorized  against  Thomas  L.  Boykin  for  these 
legacies  will  rank  with  respect  to  prior  judgments  against  him  or 
conveyances  and  encumbrances  made  by  him  without  a  sufficiency 
of  evidence  to  show  how  they  stand,  and  without  that  question 
being  before  him  or  involved  at  this  juncture  of  the  proceedings." 

The  action  was  brought  by  Sallie  W.  Boykin,  widow  of  Bur- 
well  Boykin,  deceased,  for  the  recovery  of  legacies  and  to  enforce 
the  execution  of  other  provisions  of  his  will  in  her  favor.  In 
the  progress  of  the  cause,  questions  arose  between  Thomas  L. 
Boykin,  the  executor,  and  his  creditors.  While  it  was  proper  to 
hear  these  creditors  in  opposition  to  the  claims  of  the  widow, 
which  touched  the  property  disposed  of  by  the  will  in  which  the 
.  said  Thomas  L.  had  an  interest,  the  Circuit  judge  did  not  under- 
take to  adjudicate  the  rights  of  the  creditors  or  adjust  equities 
between  the  defendants ;  so  that  there  is  no  question  before  this 
court  except  as  to  the  rights  of  the  widow,  and  as  incidental 
thereto  the  construction  of  the  will  of  Burwell  Boykin. 

First.  As  to  the  devise  of  the  lands  in  the  third  clause.  The 
important  words  are  as  follows :  "I  direct  that  all  the  rest  of  my 
real  estate  shall  be  kept  undivided  until  the  death  of  my  said 
wife,  to  be  worked  by  the  slaves  of  my  estate,  and  those  which  I 
shall  bequeath  in  this  to  my  wife,  under  the  control  and  manage- 
ment of  my  executors ;  and  from  and  immediately  after  her  death 
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I  devise  the  said  real  estate  in  this  section  referred  to  to  my  sons 
equally,  to  be  divided  among  them  share  and  share  alike,  to  them 
and  their  heirs  forever.' '  Two  of  the  sons,  Eugene  and  John, 
died  unmarried  and  without  issue  during  the  life  of  the  widow, 
and  the  question  now  is  whether  they  took  vested  interests  in  the 
undivided  lands  which  were  transmitted  to  their  respective  heirs 
under  the  statute  of  distributions,  or  passed  under  the  will  to 
Thomas  L.  Boykin,  their  only  surviving  brother.  The  mother, 
at  whose  death  the  division  was  directed,  is  still  living,  and  of 
course  we  can  only  give  construction  according  to  the  facts  as 
they  exist  at  the  present  time. 

The  three  sons,  Thomas  L.,  Eugene,  and  John,  were  in  esse  at 
the  death  of  the  testator,  and  there  could  be  no  difficulty  in  the 
construction  of  the  clause  if  the  lands  had  been  given  to  the 
widow  expressly  for  life,  and  "from  and  immediately  after  her 
death  to  my  sons  equally,  to  be  divided,"  &c.  It  is  admitted 
that  if  the  terms  had  created  an  express  life  estate  in  the  widow, 
they  would  have  given  a  vested  remainder  in  each  of  the  sons  to 
the  extent  of  one  undivided  third.  It  13  clear,  therefore,  that 
the  alleged  difficulty  does  not  grow  out  of  the  words  "to  my  sons 
equally,  to  be  divided,' '  and  that  the  doctrine  as  to  classes,  in  so 
far  as  it  gives  the  right  of  survivorship,  has  no  application  to  the 
case.  Whatever  interest  was  given  was  in  severalty.  2  Jarm. 
Wills  (1st  Am.  edit.),  162,  and  note. 

It  is  contended,  however,  that  the  lands  were  not  given  to  the 
widow  or  any  one  else  during  her  life;  that  there  was  a  chasm 
between  the  death  of  the  testator  and  that  of  the  widow,  in  which 
the  lands  were  not  given  at  all,  or  at  least  no  such  particular 
estate  was  created,  as  is  necessary  to  support  a  vested  remainder; 
that  the  devise  from  and  after  the  death  of  the  widow,  was  an 
effort  to  give  lands  infuturoj  which  could  only  take  effect  as  an 
executory  devise ;  in  other  words,  that  the  devise  was  contingent 
upon  the  sons  surviving  the  mother,  and  as  a  consequence,  if  the 
other  son,  Thomas  L.  Boykin,  also  should  die  before  his  mother, 
the  whole  devise  would  be  defeated.  We  cannot  accept  this  view, 
which,  as  it  seems  to  us,  would  not  only  run  counter  to  the  mani- 
fest intention  of  the  testator  to  dispose  of  his  whole  estate,  but 
would  violate  the  settled  rules  of  construction  applicable  in  such 
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cases.  In  the  first  place,  it  is  not  quite  clear  thnt  the  lands  were  not 
disposed  of  during  the  life  of  the  widow.  The  will  directs  that 
they  should  "be  kept  undivided  until  the  death  of  my  wife,  to  be 
worked  by  the  slaves  of  my  estate,  &c  ,  under  the  management 
and  control  of  the  executors."  This  looks  very  much  like  a  sub- 
stantial devise  to  the  executors  during  the  life  of  the  widow,  for 
the  purpose  of  carrying  out  the  trusts  indicated ;  but  the  pro- 
vision is  very  peculiar,  and  we  do  not  think  it  necessary  to  rest 
the  judgment  of  the  court  on  that  construction. 

We  concur  with  the  Circuit  judge  that  the  devise  created  vest- 
ed interests  in  the  sons  living  at  the  death  of  the  testator,  and 
only  the  division  and  possession  were  postponed  to  the  death  of 
Mrs.  Boykin.  Mr.  Jarman  says:  "The  law  favors  the  vesting  of 
estates,  the  effect  of  which  principle  seems  to  be,  that  property 
which  is  the  subject  of  disposition,  will  belong  to  the  object  of 
gift  immediately  on  the  instrument  taking  effect,  or  as  soon  there- 
after as  the  terms  thereof  will  permit.  As  therefore  a  will  takes 
effect  at  the  death  of  the  testator,  it  follows  that  any  devise  or 
bequest  in  iavor  of  a  person  in  esse  simply  (i.  e.,  without  any 
intimation  of  a  desire  to  suspend  or  postpone  its  operation)  con- 
fers an  immediately  vested  interest.  If  words  of  futurity  are 
introduced  into  the  gift,  the  question  arises  whether  the  expres- 
sions are  inserted  for  the  purpose  of  protracting  the  vesting,  or 
point  merely  to  the  deferred  possession  or  enjoyment.  It  may 
be  stated  as  a  general  rule  that  where  a  testator  creates  a  particu- 
lar estate  and  then  goes  on  to  dispose  of  the  ulterior  interest, 
expressly  in  au  event  which  will  determine  the  prior  estate,  the 
words  descriptive  of  such  event  occurring  in  the  latter  devise 
will  be  construed  as  referring  merely  to  the  period  of  the  deter- 
mination of  the  possession  or  enjoyment  under  the  prior  gift,  and 
not  as  designed  to  postpone  the  vesting."  1  J  arm.  Will*  (1st 
Am.  edit.),  727.  Where  a  testator  devises  lands  to  trustees  until 
A  shall  attain  the  age  of  twenty-one  years,  and  if  or  when  he 
shall  attain  that  age,  then  to  him  in  fee,  this  is  construed  as  con- 
ferring on  A  a  vested  estate  in  fee  simple,  subject  to  the  prior 
chattel  interest  given  to  the  trustees,  and  consequently  on  A's 
death,  under  the  prescribed  age,  the  property  descends  to  his 
heirs  at  law,  though  it  is  quite  clear  that  a  devise  to  A  if  or  when 
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he  shall  attain  the  age  of  twenty-one  years,  standing  isolated  and 
detached  from  the  context,  would  confer  a  contingent  interest 
only.     lb.,  734. 

There  are  directions  in  this  will,  that  if  any  of  the  sons  should 
come  of  age  before  the  death  of  Mrs.  Boykin,  "such  son  or  sons 
shall  be  permitted  to  cultivate,  each  for  himself,  such  a  part  of 
the  lands  as  shall  be  allotted  for  that  purpose  by  my  wife  and 
executors  until  the  final  division,  when  he  or  they  shall  receive 
his  or  their  own  share."  The  devise  also  contains  a  provision 
that  if  any  of  the  sons  should  die  before  the  time  appointed  for 
division,  leaving  issue,  "such  issue  shall  take  among  them  the 
same  portion  to  which  their  parent  would  have  been  entitled," 
&c.  Now  one  of  the  rules  of  construction  adopted  in  this  class 
of  cases  is,  as  it  was  tersely  stated  by  Chancellor  Kent:  "A  de- 
vise to  A  in  fee,  if  or  when  he  attains  the  age  of  twenty-one, 
becomes  a  vested  remainder,  provided  the  will  contains  an  inter- 
mediate disposition  of  the  estate  or  of  the  rents  and  profits  during 
the  minority  of  A,  or  if  it  -directs  the  estate  to  go  over  in  the 
event  of  A  dying  under  age"  (or  before  the  event  fixed  for  pos- 
session). 4  Kent,  205 ;  Cadogan  v.  Ewart,  7  Adol.  $  EU., 
636;  Rivers  v.  Fripp,  4  Rich.  Eq.,  298;  Seabrook  v.  Gregg, 
2  S.  a,  78;  Smither  v.  Willcox,  9  Ves.,  233;  1  Jarm.  Wills, 
*739. 

This  rule  runs  through  all  the  cases  which  were  quoted  and 
discussed  by  Chancellor  Dunkin  in  Rivers  v.  Fripp,  and  by  Chief 
Justice  Moses  in  Seabrook  v.  Gregg,  supra,  and  we  conceive  it 
to  be  unnecessary  to  do  more  than  quote  what  Chancellor  Dun- 
kin  said  in  Rivers  v.  Fripp :  "Although  the  reasons  of  this  rule 
are  various  and  more  or  less  obvious,  and,  as  might  be  supposed, 
have  been  received  with  more  or  less  favor,  the  rule  itself  seems 
well  settled.  So  from  Borastons  case,  3  Rep.,  19,  down  to  the 
very  recent  case  of  Williamson  v.  Berry,  8  How.,  495,  words 
seemingly  creative  of  a  future  interest,  have  been  frequently  con- 
strued to  refer  to  the  futurity  of  possession,  and  not  as  designed 
to  postpone  the  vesting  of  the  estate.  In  Borastons  case  there 
was  a  term  of  eight  years  devised  to  A  and  B,  and  after  the  said 
term  the  land  to  remain  to  executors  for  the  performance  of  his 
will,  till  such  time  as  H  should  accomplish  his  full  age  of  twenty- 
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one  years,  and  when  the  said  H  should  come  to  his  age  of  twenty- 
one,  then  to  him  and  his  heirs  for  ever.  It  was  held  by  the 
court  that  the  estate  was  vested  in  H ;  that  the  adverbs  of  time, 
when,  &c,  did  not  make  anything  necessary  to  precede  the  vest- 
ing of  the  remainder,  but  merely  expressed  the  time  when  it 
should  take  effect  in  possession,1'  &c. 

But  assuming  that  the  interests  were  vested,  another  view  is 
suggested,  that,  inasmuch  as  the  will  shows  that  the  testator 
intended  the  lands  for  his  sons  as  a  class,  the  court  can  and 
should  declare  cross-remainders  among  them,  in  order  to  effec- 
tuate that  intention.  As  before  stated,  the  will  does  provide  that 
if  any  of  the  sons  should  die  before  their  mother,  leaving  issue, 
such  issue  shall  then  take  the  share  of  their  parent;  but  the  will 
does  not  provide  for  the  case  of  sons  dying  before  their  mother 
without  issue.  As  that  event  has  occurred,  can  the  court  supply 
the  alleged  omission,  and  declare  that,  the  testator  intended  the 
interest  of  such  deceased  child  to  go  to  his  surviving  brothers,  to 
the  exclusion  of  his  heirs  at  law  generally  ?  It  seems  to  us  that 
it  would  be  an  unauthorized  liberty  thus  to  add,  from  mere  con- 
jecture  as  to  the  intention  of  the  testator,  an  important  supple- 
ment to  the  provisions  of  his  will.  It  is  true  there  are  such 
things  as  cross-remainders  by  implication,  but  such  implication 
must  be  absolutely  necessary.  We  fail  to  see  in  this  will  any- 
thing which  requires  such  an  implication.  In  the  case  of  Bald- 
rick  £  Weston  v.  White,  2  Bail,  442,  cited  at  the  bar,  it  was 
held  that  "where  in  a  devise  to  two,  their  several  shares  are  lim- 
ited over  to  third  persons  on  the  failure  of  issue  of  either  of  them, 
cross-remainders  will  not  be  implied/'  In  the  case  of  Seabrook 
v.  Mikell,  Cheves  JEq.,  80,  the  words  were,  "in  case  my  surviv- 
ing son  shall  depart  this  life  without  issue,"  &c.  The  interests 
of  the  dead  sons  having  vested,  and,  in  the  event  which  has 
occurred,  not  being  limited  over,  must  be  distributed  as  other 
intestate  property.  See  case  of  Smither  v.  Willcox,  9  Ves.,  234, 
cited  in  the  Circuit  decree. 

Second.  As  to  the  $600  to  be  paid  annually  to  the  widow,  &c. 
After  giving  his  widow  certain  slaves  by  name,  the  testator  direct- 
ed that  "they  may  be  worked  on  my  general  estate  under  the  con- 
trol of  my  executors,  who  shall,  as  long  as  she  lives,  pay  to  her 
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annually  out  of  the  proceeds  of  my  general  estate  the  sum  of  six 
hundred  dollars,  in  full  compensation  for  the  use,  labor,  and  pro- 
fits annually  of  said  slaves."  We  think  this  provision  ended 
with  the  emancipation  of  the  slaves.  It  was  expressly  stated  to 
be  "in  compensation  for  the  use,  labor,  and  profits  of  the  slaves," 
and  must  be  regarded  as  one  of  the  many  losses  which  resulted 
from  emancipation.  But  we  agree  with  the  Circuit  judge  that 
the  executor  should  have  the  household  furniture  of  the  widow 
repaired  and  renewed,  and  provide  for  her  a  suitable  carriage  and 
pair  of  horses.  Manifestly  the  object  nearest  the  testator's  heart 
was  to  make  his  widow  comfortable  during  her  life.  She  prompt- 
ly yielded  her  right  of  dower  in  a  very  large  and  valuable  plan- 
tation in  consideration  of  the  provisions  of  the  will.  She  lost 
by  emancipation  the  $600  provided  for  her  annually  as  compen- 
sation for  the  hire  of  her  slaves,  as  well  as  the  slaves  themselves. 
Circumstances  so  changed  that  a  change  of  residence  became 
proper,  to  which  it  does  not  appear  that  the  executor  or  any  of 
the  legatees  objected.  We  do  not  see  that  the  provision  was 
made  for  the  widow  on  condition  that  she  continued  to  reside  in 
the  old  family  mansion,  or  that  her  change  of  residence  absolved 
the  executor  or  the  estate  from  the  legal  as  well  as  high  moral 
obligation  of  providing  for  her  in  her  old  age  as  the  will  directs. 

Third.  As  to  the  legacy  of  $2,000  in  six  per  cent,  state  stocks, 
&c.  It  is  in  the  following  words:  "To  my  wife,  Sallie  W.  Boy- 
kin,  to  her  and  her  heirs  forever,  I  give  and  bequeath  two  thou- 
sand dollars  ($2,000)  in  six  per  cent,  stocks  of  the  state  of  South 
Carolina."  This  was  not  a  specific  legacy  of  the  stocks  in  the 
sense  that  the  legatee  was  to  have  the  very  thing  bequeathed,  as 
a  horse,  or  a  ring,  the  destruction  of  which  would  simply  be  the 
loss  of  the  legatee.  What  was  given  ?  Not  stocks,  but  dollars; 
not  so  many  particular  dollars  in  a  bag  and  capable  of  delivery, 
but  dollars  generally.  One  of  the  earliest  and  simplest  tests  of 
a  specific  legacy  was  to  inquire  whether  the  legacy  would  be 
adeemed  if  the  testator,  after  the  execution  of  his  will,  disposed 
of  the  thing  given.  Now,  suppose  Mr.  Boykin.  after  he  made 
his  will,  had  disposed  of  all  his  state  stocks,  would  that  have 
been  an  ademption  of  this  legacy  ?  We  should  say  not,  for  the 
reason  that  the  thing  given  was  not  "stocks,"  but  dollars. 
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Possibly  it  might  have  been  an  ademption  if  he  had  directed 
the  given  number  of  dollars  paid  in  "my  stocks  now  in  my  pos- 
session. "  But  the  provision  is  "in  six  per  cent,  state  stocks  of 
the  state  of  South  Carolina ;"  that  is  to  say,  in  any  stocks  of  the 
proper  description,  whether  then  in  his  possession  or  to  be  pur- 
chased or  acquired  in  any  other  way  by  his  executors.  It  does 
not  even  appear  in  the  will  that  the  testator  owned  such  stocks, 
but  if  it  had,  that  would  have  made  no  difference.  "It  must  be 
observed  that  the  mere  possession  of  the  testator  at  the  date  of 
his  will  of  stocks  of  equal  or  of  larger  amount  than  the  legacy 
will  not  make  the  bequest  specific  when  it  is  given  generally  in 
particular  funds  without  further  explanation,  for  the  testator 
might  mean  only  to  direct  his  executor  to  purchase  with  his  gen- 
eral estate  so  much  stocks  in  the  fund  described,  and  therefore 
that  clear  intention  which  is  required  for  making  a  legacy  specific 
does  not  here  exist/'     2  Wms.  JExrs.  (7th  edit.),  1252. 

The  gift  was  in  dollars ;  not  in  any  particular  dollars,  ear- 
marked and  identified,  but  such  a  number  of  dollars ;  and  that 
makes  this  what  is  called  a  demonstrative  legacy.  This  kind  of 
legacy,  while  it  is  specific  in  its  nature,  differs  so  much  in  effect 
from  one  properly  specific  that  if  the  fund  out  of  which  it  is  to 
be  repaid  is  called  in  or  fail,  the  legatee  will  not  be  deprived  of 
his  legacy,  but  be  permitted  to  receive  it  out  of  the  general  assets ; 
yet  the  legacy  is  so  far  specific  that  it  will  not  be  liable  to  abate 
with  general  legacies  upon  a  deficiency  of  assets.  2  Wms.  Exr%., 
*1043.  and  notes,  quoting  the  civil  law :  "If  the  testator  devise 
ten  quarters  of  corn,  coming  of  the  corn  which  shall  grow  in 
such  a  soil,  or  two  tons  of  wine  of  his  grapes  in  such  a  vineyard, 
or  ten  lambs  of  such  a  flock,  though  so  much  corn  or  wine  or  so 
many  lambs  do  not  arise  of  the  things  aforesaid,  yet  the  heir  or 
executor  is  compelled  by  law  tg  make  them  good  Integra liter ; 
because  he  may  seem  to  have  mentioned  the  soil,  the  vineyard, 
and  the  flocks  rather  by  way  of  demonstration  than  by  way  of 
condition.     Fulbeckes  Parallele,  p.  37,  edition  of  1618." 

The  statute  of  limitations  is  not  interposed  by  the  executor  or 
legatees.  It  is,  however,  insisted  that  the  widow  was  guilty  of 
laches  in  demanding  her  legacy ;  that  she  stood  by  and  without 
objection  saw  the  assets  destroyed  or  paid  to  her  daughters,  and 
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especially  that  she  acquiesced  in  the  delivery  of  the  stocks,  in- 
tended as  alleged  for  her,  to  others.  It  is  true  she  waited  long, 
but  it  should  be  kept  in  mind  that  the  testator  died  during  the 
war,  which  soon  after  ended,  reducing  greatly  the  value  of  choses, 
and  bringing  upon  the  country  general  confusion  and  ruin.  Be- 
sides, as  we  can  well  understand,  there  were  other  reasons  which 
naturally  made  the  widow  hesitate  to  seek  redress  in  the  courts. 
As  to  the  state  stocks,  we  have  just  determined  that  they  were 
not  given  to  her  specifically,  and  of  course  she  had  no  more  right 
to  object  to  the  executor  using  them  than  any  other  choses  of  the 
estate.  The  legacy  must  therefore  be  paid ;  but  as  in  our  view 
it  might  be  discharged  by  the  delivery  of  "six  per  cent,  state 
stocks  of  the  state  of  South  Carolina"  to  the  value  of  two  thou- 
sand dollars,  we  concur  with  the  Circuit  judge  that  it  should  only 
bear  interest  at  six  per  cent  per  annum. 

The  legacy  being  given  in  lieu  and  bar  of  dower  is,  and  should 
be,  much  favored  in  law.  It  was  given  for  a  consideration,  and 
is  therefore  somewhat  in  the  nature  of  a  debt  of  the  testator,  but 
we  agree  with  the  Circuit  judge  that  it  was  not  charged  upon  the 
lands.  The  will  certainly  does  not  expressly  make  it  a  charge ; 
and  we  do  not  think  that  the  widow  is  entitled  to  be  subrogated 
to  the  rights  of  the  daughters,  whose  legacies  were  charged  upon 
the  lands,  upon  the  ground  that  they  were  paid  in  part  by  the 
state  stocks.  That  claim  can  only  stand  upon  the  view  that 
"the  stocks"  were  specifically  given  to  her,  and  their  use  in  pay- 
ing the  legacies  of  the  daughters  gives  her  the  right  pro  tanto 
to  stand  in  their  place  and  set  up  in  her  favor  the  right  of  charge 
given  to  them.  The  conclusive  answer  to  this  is  our  ruling  that 
the  state  stocks  were  not  specifically  given  to  the  widow.  If  the 
legacy  were  a  debt  of  the  testator  pure  and  simple,  and  there 
were  not  assets  to  pay  it,  that  of  itself  would  not  make  it  a 
charge  upon  any  particular  part  of  the  estate  specifically  given 
to  others,  but  would  involve  the  question  of  general  contribution 
by  all  the  legatees  and  devisees.  That  question  was  not  made  in 
the  proceedings,  and  we  will  not  consider  it  now.  The  claim  of 
the  widow  is  so  favored  that  it  would  not  have  to  abate  for  the 
payment  of  debts  of  the  estate;  but  it  is  a  very  different  ques- 
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tion  whether  the  other  legatees  and  devisees  shall  abate  in  order 
to  pay  her  legacy. 

The  Circuit  judge,  in  order  to  settle  all  rights  as  far  as  he 
could,  declared  in  advance  upon  what  property  the  execution  on 
the  judgment  herein  rendered  might  or  might  not  be  levied. 
There  are  many  questions  in  reference  to  the  claims  upon  these 
lands  yet  to  be  determined,  and  we  think  it  premature  to  decide 
now  how,  when,  or  upon  what  property  that  execution  may  be 
levied.  We  prefer  to  reserve  our  judgment  upon  that  question 
until  the  case  arises  and  is  regularly  argued. 

With  this  slight  modification  as  to  the  manner  of  levying  the 
judgment  and  execution,  the  judgment  of  this  court  is  that  the 
judgment  of  the  Circuit  Court  be  affirmed. 


WILSON  v.  KELLY. 


1.  Where  slaves  were  given  to  children  by  their  father  in  his  life-time, 
and  he  died  intestate  after  emancipation,  neither  the  value  of  such 
slaves  nor  their  use  can  ho  charged  as  advancements  under  the 
statute  of  this  state. 

2.  If  the  slaves  were  lent  to  the  children,  or  were  hired  to  the  husbands 
of  intestate's  daughters,  the  use  of  the  slaves  in  such  cases  could  not 
be  charged  as  advancements. 

3.  Hughey  v.  Eichelberger,  11  S.  C,  36,  and  Ex  parte  Glenn,  20 /<*.,  64, 
affirmed. 

Before  Hudson,  J.,  Kershaw,  February,  1883. 

This  was  an  action  by  Emily  C.  Wilson  against  Jane  K. 
Kelly  and  others,  distributees  of  the  estate  of  Wiley  Kelly, 
deceased,  and  against  the  administrator  of  said  estate,  for  the  set- 
tlement, partition,  and  distribution  of  the  estate  of  said  Wiley 
Kelly,  who  died  in  December,  1873.  In  making  settlement  and 
distribution  of  the  personal  estate  among  the  distributees,  an 
accounting  for  advancements  became  necessary,  and  in  such 
accounting  the  question  arose  whether  negro  slaves  received  by 
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the  several  children  of  the  intestate,  before  the  war,  were  to  be 
charged  as  advancements. 

At  June  term,  1880,  Judge  Hudson  held,  under  the  authority 
of  Hughey  v.  ffichelberger,  that  the  slaves  could  not  be  charged 
for  as  advancements,  but  that  the  use  of  such  slaves  were  advance- 
ments, and  the  master  was  directed  to  take  an  account  of  the 
value  of  such  use.  The  master  subsequently  made  a  report  of 
the  value  of  such  use  to  the  children  respectively.  The  cause 
came  up  again  before  Judge  Hudson  in  February,  1883,  on  excep- 
tions to  the  master's  report,  when  his  honor  overruled  the  excep- 
tions and  confirmed  the  report. 

From  this  decree  some  of  the  defendants  appealed  upon  the 
ground  "that  his  honor,  the  Circuit  judge,  erred  in  holding  as 
matter  of  law  and  fact,  that  the  hire  of  negroes,  as  reported  by 
the  master  herein,  should  be  charged  against  said  defendants  as 
advancements,,,  and  the  plaintiff  also  gave  notice  of  appeal  from 
so  much  of  the  decretal  order  of  June  term,  1880,  "as  decides  or 
determines  that  the  value  of  the  negro  slaves  given  by  Wiley 
Kelly,  the  intestate,  to  his  children  in  his  lifetime  and  which 
were  liberated  before  his  death,  cannot  be  charged  as  an  advance- 
ment against  said  children." 

Messrs.  J.  D.  Kennedy  and  W.  H.  R.  Workman,  for  plaintiff. 

Messrs.  J.    T.  Ray  and  W.  2).    Trantham,  for  defendants, 
appellants. 

October  11,  1884.  The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  McIver.  But  two  questions  are  raised  by  this 
appeal.  1st.  Whether  the  value  of  the  slaves  given  by  the  intes- 
tate, Wiley  Kelly,  who  died  in  1873,  to  certain  of  his  children, 
shall  be  charged  to  such  children  as  advancements.  2d.  If  not, 
whether  the  value  of  the  services  of  such  slaves  should  not  be 
charged  as  advancements.  It  is  true  that  some  question  has 
been  raised  as  to  whether  any  slaves  were  in  fact  given  to  the 
daughters  of  the  intestate,  the  testimony  tending  to  show  that  the 
intestate  took  notes  for  nominal  sums  from  his  sons-in-law  for 
hire,  but  this  seemed  to  be  for  the  purpose  of  protecting  the 
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slaves  from  the  marital  rights  of  the  husbands,  as  the  slaves  all 
went  into  the  possession  of  the  parties  prior  to  1868.  But  for 
the  purposes  of  this  case  we  shall  assume,  as  we  understand  the 
master  to  have  found,  that  the  slaves  were  really  given  to  the 
daughters  as  well  as  to  the  sons.  For  if  they  were  merely  hired 
to  the  sons-in-law,  there  can  be  no  question  that  neither  their 
value,  nor  the  value  of  their  services,  could  be  charged  as  ad- 
vancements. 

The  first  question  has  been  decided  adversely  to  the  view  con- 
tended for  by  the  plaintiff  by  the  case  of  Hugheyv.  Eichelberger, 
11  S.  C,  36,  which  has  been  recognized  and  affirmed  in  the  sub- 
sequent case  of  Ex  parte  Glenn,  20  S.  C,  64.  This  would  ordi- 
narily be  conclusive  of  the  question,  but  the  counsel,  probably 
not  being  aware  of  the  subsequent  decision  in  Ex  parte  Glenn,  as 
it  had  not  been  published  at  the  time  the  argument  in  this  case  was 
heard,  contend  that  what  was  said  in  Hughey  v.  Eichelberger  on 
the  question  was  a  mere  obiter  dictum,  and  have  undertaken  to 
show  that  such  so-called  dictum  is  not  well  founded,  either  in  rea- 
son or  authority.  In  that  case  there  were  two  reasons  given  why 
the  slaves  could  not  be  regarded  as  advancements.  One  was 
based  upon  the  particular  terms  of  the  deed,  and  the  other  was 
that  slaves  having  ceased  to  be  property  before  the  death  of  the 
intestate,  it  was  impossible  to  ascertain  their  value  under  the  rule 
established  by  the  statute,  as  construed  by  the  decisions  in  this 
state,  and  therefore  it  was  impossible  to  charge  them  as  advance- 
ments. We  do  not  see  why  one  of  the  reasons  given  should  be 
regarded  as  obiter  dictum  any  more  than  the  other. 

But  waiving  this,  and  waiving  the  further  fact  that  the  question 
has  been  distinctly  decided  in  the  subsequent  case  of  Ex  parte 
Glenn,  we  will  proceed  to  consider  the  question.  It  is  quite  cer- 
tain that  property  which  has  no  value  cannot  be  charged  as  an 
advancement,  and  it  is  equally  certain  that,  at  the  death  of  the 
intestate  in  this  case,  slaves  had  no  value.  If,  therefore,  the  rule 
prescribed  by  the  statute,  as  construed  by  the  decisions,  is  that 
the  property  claimed  to  be  an  advancement  must  be  charged  at  the 
value  which  it  bears  at  the  time  of  the  death  of  the  intestate, 
relation  being  had  to  its  condition  at  the  time  of  the  gift,  and  if 
slaves  then  had  no  value,  it  follows  necessarily  that  there  was 
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nothing  to  be  charged  as  an  advancement.  It  is  contended,  how- 
ever, that  such  is  not  the  rule,  but  that  at  the  death  of  the  intes- 
tate is  the  time  when  the  inquiry  is  to  be  made  as  to  what  was  the 
value  of  the  property  when  it  was  given.  To  use  the  language 
of  counsel  in  his  argument :  "The  idea  is  that  at  the  death  is 
the  time  when  an  estimate  is  to  be  made  of  the  value  of  the 
advances.  Not  that  the  value  of  the  advances  at  the  death  is 
what  the  party  receiving  them  is  to  be  charged  for  then,  but  the 
estimate  that  shall  be  made  at  the  death  of  what  that  value  has 
been." 

This,  we  think,  is  in  direct  conflict  with  the  terms  of  the 
statute,  and  the  construction  given  to  it  by  the  decisions.  The 
language  of  the  statute  upon  this  point  is :  uThe  value  of  which 
portion  being  estimated  at  the  death  of  the  ancestor,  but  so  as 
that  neither  the  improvements  of  the  real  estate  by  such  child  or 
children,  nor  the  increase  of  the  personal  property,  shall  be 
taken  into  the  computation."  This  clearly  shows  that  the  inten- 
tion was  to  charge  the  value  of  the  property  at  the  time  of  the 
death  of  the  ancestor,  discarding  any  increased  value  which  may 
have  been  imparted  to  it  by  natural  causes  or  by  artificial  im- 
provements, and  not  that  the  estimate  was  then  to  be  made  of 
what  had  been  the  value  ;  for  if  such  was  the  intention,  then  there 
would  have  been  no  necessity  for  the  provisions  that  the  improve- 
ments and  the  natural  increase  should  not  be  taken  into  consider- 
ation. 

But  the  decisions  leave  this  point  in  no  doubt.  In  McCaw  v. 
Blewit,  2  McCord  Oh.,  which  is  conceded  to  be  a  leading  case  on 
the  point,  the  language  of  the  court,  at  page  104,  is  as  follows 
(italics  being  ours) :  "That  part  of  the  estate  which  has  been 
given  is  to  be  estimated  at  what  it  is  worth  at  the  death,  relation 
being  had  to  its  situation  at  the  time  of  the  gift.  Thus  a  father 
gives  one  of  his  sons  a  healthy  negro  boy  of  twelve  years  of  age, 
and  ten  years  after  the  gift  the  father  dies.  If  this  boy  be 
brought  into  hotchpot,  his  value  will  be  estimated  as  that  of  a 
boy  twelve  years  old  ;  and  whatever  such  a  boy  would  then  bring, 
the  child  is  to  be  charged  with  as  an  advancement." 

In  Youngblood  v.  Norton,  1  Strob.  Eq.,  122,  the  language 
above  quoted  from  McCaw  v.  Blewit  is  quoted  with  approval, 
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and  it  was  held  that  the  advancement  must  be  charged  at  what 
the  property  was  worth  at  the  time  of  the  death  of  the  intestate, 
although  the  father  and  son  had  agreed  upon  a  higher  valuation 
at  the  time  the  property  went  into  the  possession  of  the  son. 

The  same  rule  was  announced  and  acted  upon  in  Ison  v.  Ison, 
5  Rich.  JEq.,  15,  the  language  of  the  court  being:  "Certainly,  in 
ascertaining  the  amount  of  this  advancement,  reference  should 
be  had  to  the  description  of  the  horse  at  the  time  of  the  gift, 
and  the  value  of  a  horse  of  that  description  at  the  death  of  the 
intestate."  So  in  Manning  v.  Manning,  12  Rich.  Eq.,  at  page 
428,  it  is  said:  uThe  period  for  fixing  the  rights  of  the  parties  is 
the  death  of  the  decedent.  The  value  of  the  property  to  be 
divided  is  to  be  estimated  as  of  that  day,  and  so  of  the  property 
which  had  been  given  off  to  the  children,  taking  that  property  in 
the  plight  and  condition  it  was  when  received  by  the  children." 
The  same  rule  was  recognized  and  acted  upon  in  Rickenbacker 
v.  Zimmerman,  10  S.  C,  110. 

So  we  think  it  clear,  that  the  position  contended  for  cannot  be 
sustained,  but,  on  the  contrary,  that  the  well-settled  rule  is,  in 
ascertaining  the  amount  at  which  an  advancement  should  be 
charged,  to  inquire  what  is  the  value  of  the  property  at  the  time 
of  the  death  of  the  intestate;  what  would  it  then  bring,  assuming 
it  to  be  in  the  condition  in  which  it  was  at  the  time  of  the  gift  ? 

Again,  it  is  contended  by  another  of  the  counsel  that  although 
slaves  were  not  property  at  the  time  of  the  death  and  therefore 
then  had  no  value,  yet  as  the  rule  requires  that  reference  should 
be  had  to  the  condition  of  the  property  at  the  time  of  the  gift, 
and  as  the  slaves,  in  this  case,  were  then  property  and  had  a 
value,  the  estimate  must  be  made  as  if  their  then  condition  as 
property  still  continued  and  as  if  they  were  still  property,  having 
a  value.  But  this  is  manifestly  impossible.  Any  estimate  placed 
upon  what  would  be  their  value  in  1873,  if  they  had  continued 
to  be  property,  would  be  purely  conjectural,  for  there  would  be  no 
standard  by  which  such  an  estimate  could  be  made.  The  law 
deals  only  with  facts  susceptible  of  proof  by  competent  evidence, 
and  courts  cannot  undertake  to  apply  its  principles  to  purely 
conjectural  cases. 

We  are  not  insensible  to  the  fact  that  these  views  will,  in  some 
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cases,  and  perhaps  in  this,  lead  to  injustice,  but  as  has  been  well 
said  by  Lesesne,  Ch.,  in  Manning  v.  Manning,  supra :  "While 
it  is  especially  the  province  of  this  court  to  do  complete  jus* 
tice,  it  must  not  lose  sight  of  settled  principles  and  cannot  ob- 
viate or  remedy  the  mischances  incident  to  human  affairs/'  It 
would  not  only  be  dangerous  to  the  best  interests  of  society  for 
courts  to  depart  from  or  disregard  settled  principles  of  law,  but 
they  have  no  authority  so  to  do.  Courts  administer  justice  ac- 
cording to  law,  and  not  according  to  what  a  judge  may  think  is 
abstract  justice  in  a  particular  case. 

The  second  question,  as  to  whether  the  value  of  the  services  of 
the  slaves  or  their  hire,  should  not  be  charged  as  advancements, 
was  expressly  reserved  in  the  case  of  Hughey  v.  JEicnelberger, 
supra,  and  no  opinion  upon  it  was  there  intimated.  We  think, 
both  on  principle  and  authority,  that  this  question  must  be 
answered  in  the  negative.  If  the  slaves  were  given  to  the  chil- 
dren, then,  of  course,  they  became  the  property  of  the  children 
from  the  time  of  the  gift,  and  there  would  be  no  more  propriety 
in  holding  them  accountable  for  hire,  than  there  would  be  in 
charging  them  with  the  hire  of  any  other  slaves  which  had  become 
their  property  either  by  purchase  or  otherwise.  After  the  slaves 
were  given  to  the  children  their  hire  constituted  no  part  of  the 
intestate's  estate,  but  belonged  exclusively  to  the  children,  and 
could  not,  therefore,  be  considered  as  advancements.  If,  on  the 
other  hand,  the  slaves  were  not  given  to  the  children  by  the  in- 
testate, but  simply  loaned  to  them  for  use,  then  under  the  author- 
ity of  the  case  of  Ison  v.  i*<w,  5  Rich  JEq.,  15,  it  is  clear  that 
the  value  of  such  use  cannot  be  charged  as  an  advancement. 

In  that  case  one  of  the  questions  was  whether  certain  distribu- 
tees who  had  been  permitted  by  the  intestate  to  use  and  occupy 
portions  of  his  land,  should  be  charged  with  the  rent  as  advance- 
ments. The  court  held  that  they  were  not  so  chargeable,  say- 
ing: "If  they  owed  him  for  the  rent,  it  was  a  debt.  If  he  charged 
nothing  for  the  occupancy  (as  was  the  fact),  the  permission  to 
occupy  was  a  mere  accommodation,  and  no  advancement.  An 
advancement  always  embraces  the  idea  that  the  parent  has  part- 
ed from  his  title  in  the  subject  advanced.  But  if  the  intestate, 
in  this  instance,  had  actually  given  the  land,  the  statute  express- 
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ly  exempts  the  donee  from  accountability  for  the  rent;  much 
more  are  the  parties  exempt  where  the  whole  matter  was  simply 
permissive,  and  the  object  was  mere  accommodation.' ' 

We  can  see  no  reason  why  the  principle,  thus  established  as  to 
rent  of  land,  does  not  apply  with  equal  force  to  the  hire  of  slaves. 
If,  however,  the  transaction  between  the  intestate  and  his  sons-in- 
law,  by  which  he  took  notes  from  them  for  nominal  sums,  be  re- 
garded as  a  hiring  by  him  to  them,  then  it  is  quite  clear  that 
there  would  be  no  ground  whatever  for  charging  such  hire  to  the 
daughters  as  advancements.  It  seems  to  us,  therefore,  that  in 
no  view  of  the  case  can  the  value  of  the  slaves  or  their  hire  be 
charged  as  advancements. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court,  allowing  the  value  of  the  hire  of  certain  slaves  to  be 
charged  as  advancements  to  certain  of  the  children  of  intestate, 
be  reversed,  and  that  the  case  be  remanded  to  that  court  for  such 
further  proceedings  as  may  be  necessary. 


HOOPER  v.  COLUMBIA   AND   GREENVILLE   R.   R.  COMPANY. 

1.  The  rule  laid  down  in  Snow  v.  Housatonic  Railroad  Company, 
8  Allen,  444,  as  to  the  duties  of  a  railroad  company  towards  its 
employes,  approved. 

2.  Quere:  Where  a  railroad  company  requires  a  brakcman  to  ride 
upon  the  top  of  its  train,  and  at  the  same  time  maintains  a  bridge 
with  a  top  too  low  for  such  em  ploy  6  to  pass  through  in  safety 
without  stooping,  is  this  a  danger  incident  to  the  employment  of  a 
brakeuian,  and  is  there  a  full  performance  of  the  duty  imposed 
upon  the  company  in  regard  to  the  safety  of  their  employes? 

3.  But  an  employe"  may  waive  the  right  to  exact  of  his  employer 
such  appliances  as  the  law  requires,  and,  as  a  general  rule,  the 
acceptance  or  retention  of  service  without  complaint,  after  full 
knowledge  of  a  permanent  patent  defect,  amounts  to  a  waiver  of 
such  defect. 

4.  Therefore,  where  a  brakeman  on  top  of  a  train,  in  full  daylight, 
was  struck  on  the  back  of  the  head  and  killed  by  the  top  of  a  bridge 
through  which  he  had  passed  daily  for  three  months,  and  always 
stooped   to  avoid   injury,  the   railroad  company  are  not  liable  in 
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damages  to  his  administrator  for  negligence  in  permitting  this 
bridge  to  remain  as  it  was,  and  in  failing  to  have  danger-signal 
cords ;  and  no  special  negligence  in  this  case  being  shown,  a  non- 
suit was  properly  ordered. 

5.  This  case  distinguished  from  Lasure  v.  Granitecille  Manufacturing 
Company,  18  S.  C,  276. 

6.  The  proof  by  plaintiff  not  authorizing  a  reasonable  inference  of 
negligence  on  the  part  of  the  railroad  company,  the  non-suit  was 
proper. 

Before  Kershaw,  J.,  Oconee,  November,  1883. 

The  opinion  gives  a  full  statement  of  the  case. 

Messrs,  S.  P.  Bendy  and  M.  F.  Ansel,  for  appellant. 

Mr.  John  C.  Haskell,  contra. 

November  14,  1884.     The  opinion  of  the  court  was  deliv- 
ered by 

Mr.  Justice  McGowan.  This  was  an  action  by  J.  J.  Hooper, 
as  administrator  of  his  son,  Nelson  T.  Hooper,  against  the  Co- 
lumbia and  Greenville  Railroad  Company  for  damages  on  account 
of  the  death  of  said  intestate,  while  in  the  service  of  said  com- 
pany as  brakeman,  which  as  alleged  was  caused  by  their  wrong- 
ful act,  default,  and  negligence  in  keeping  up,  at  Felton's  Cross- 
ing, on  their  road,  a  bridge  which  was  defective  in  being  too  low, 
and  by  the  over-head  arches  of  which  he  was  killed,  while  in  the  dis- 
charge of  his  duty.  The  action  was  brought  by  the  administrator 
for  the  benefit  of  himself  as  the  father  and  the  other  distributees  of 
the  intestate,  under  the  act  of  the  legislature  on  that  subject.  The 
defendant  corporation  answered,  admitting  the  death,  but  insist- 
ing that  there  was  no  defect  in  the  bridge  at  Felton's  Crossing; 
and  that  if  so,  such  "defects  were  well  known  to  the  said  Nelson 
T.  Hooper,  both  before  and  up  to  the  time  of  his  death,  and  that 
he  continued  in  such  service  for  a  number  of  months  before  his 
death  for  valuable  consideration  paid  by  defendants,  knowing  the 
said  bridge,  and  if  there  was  any  danger  attached  to  the  passage 
of  said  bridge  by  the  trains  of  the  defendants,  the  said  Nelson 
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T.  Hooper  assumed  all  the  risks  and  perils  incident  thereto ;  and 
these  defendants  deny  that  they  are  responsible  for  the  injuries 
arising  from  any  defect  in  said  bridge,  which  was  known  to  said 
Hooper  and  unknown  to  these  defendants,"  &c. 

The  case  came  on  for  trial  before  Judge  Kershaw.  It  was 
admitted  that  plaintiff's  intestate  was  struck  by  the  over-head 
timbers  of  the  bridge  at  Felton's  Crossing,  on  the  defendants' 
road,  and  that  the  injuries  received  produced  his  death.  It  ap- 
peared from  the  evidence  that  the  intestate.  Nelson  T.  Hooper, 
was  a  brakeman  on  a  freight  train  on  the  defendants'  road,  and 
had  been  for  about  three  months,  which  was  his  first  experience 
on  a  railroad;  that  on  the  morning  of  November  7,  1881,  in  a 
storm  of  wind  and  rain,  the  train,  running  at  maximum  speed, 
passed  under  the  bridge  at  Felton's  Crossing,  and  soon  after  the 
conductor  heard  that  Hooper  was  hurt,  and  stopped  the  train. 
He  was  found  dead,  his  face  bloody ;  he  lay  across  the  car,  and 
head  on  arms,  feet  towards  the  side  of  the  car  on  right,  face 
turned  towards  the  front,  hands  in  his  overcoat  pockets ;  he  was 
found  mid-way  of  the  car,  just  over  the  door.  There  was  a  con- 
siderable cut  on  the  back  of  the  head  just  at  the  edge  of  the  hair; 
it  was  a  considerable  gash. 

It  further  appeared  that  it  was  the  duty  of  a  brakeman  to  be 
on  the  top  of  the  cars.  Top-brakes  were  not  used  until  Colonel 
Dodamead  was  superintendent  (about  1870  or  1871);  before  that 
the  brakeman  was  on  the  inside  of  the  car.  The  bridge  at  Fel- 
ton's was  built  originally  in  1857,  and  renewed  since  the  war. 
The  bridge  was  sixteen  feet  from  top  of  rail,  and  the  height  of  a 
South  Carolina  railroad  car  (kind  in  use  that  day)  is  a  little 
over  eleven  feet — stated  by  Mr.  Magee,  who  measured  one,  to  be 
eleven  feet  and  three  and  one-fourth  inches — leaving  between  the 
top  of  the  cars  and  the  timbers  about  four  feet  and  eight  and 
three-fourths  inches ;  "a  moderate  stoop  would  pass  a  man  under 
the  bridge,  a  sitting  posture  would  do  so,  but  one  could  not  stand 
without  being  knocked  off."  At  that  time  there  were  no  danger- 
cords  to  give  warning  of  approach  to  the  bridge ;  a  negro  man 
once  before  had  been  killed  at  the  same  place.  He  was  not  a 
train  hand ;  got  on  the  cars,  stood  up,  and  was  killed.  It  also 
appeared  that  the  intestate  was  reared  in  the  neighborhood,  and 
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lived  with  his  father,  the  family  furnishing  him  with  clothes ; 
that  he  was  only  about  a  month  over  twenty- one  years  of  age, 
and  when  not  engaged  on  the  road  worked  for  his  father ;  that 
after  going  on  the  road,  he  had  not  assisted  his  father  much  in 
money  matters,  but  had  let  him  have  some.  He  spent  most  of 
his  wages  for  clothing,  was  an  obedient,  industrious,  sober  boy, 
getting  a  dollar  a  day  as  brakeman. 

The  company  offered  no  evidence,  but  upon  the  close  of  plain- 
tiff's, moved  for  a  non-suit,  which  the  judge  granted,  among  other 
things  saying:  "The  evidence  for  the  plaintiff  showed  this  bridge 
had  been  in  the  position  it  then  was  for  thirty  years  without  any 
change  in  point  of  height  or  construction  from  its  original  place 
and  location.  I  cannot  see  under  the  evidence  any  proof  that 
defendants  have  been  guilty  of  negligence  in  the  building  of  this 
bridge,  or  in  maintaining  it  as  originally  constructed  by  the 
builders  of  the  road.  On  the  other  hand,  the  evidence  appears  to 
point  clearly  to  the  negligence  of  the  deceased  as  at  least  con- 
tributory, both  from  his  certain  knowledge  of  the  bridge  from 
passing  beneath  it  daily,  and  every  time  being  required,  in  order 
to  avoid  danger,  to  incline  his  body,  and  from  the  fact  that  his 
face,  from  the  location  of  the  injury,  was  directed  to  the  rear. 
Upon  the  familiar  principles  of  law,  that  one  who  enters  the 
service  of  another  takes  upon  himself  the  ordinary  risks  incident 
to  the  employment,  and  that  one  who  has  contributed  to  the  cause 
of  the  danger  of  which  he  complains  cannot  recover  against  an- 
other who  also  contributed  to  the  same  causes,  either  or  both,  and  I 
cannot,  from  the  evidence  on  the  part  of  the  plaintiff,  avoid  the  con- 
clusion that  the  non-suit  should  be  granted.  ...  As  to  the  fifth 
and  sixth  grounds  of  the  motion  for  non-suit,  they  are  refused. 
I  am  not  prepared  to  be  the  pioneer  in  this  state  in  announcing 
as  a  principle  of  law  that  a  parent  has  no  beneficial  interest  in 
the  life  of  a  child  after  the  majority  of  such  child,  or  to  say  that  in 
this  particular  case  there  was  such  a  failure  of  proof  of  beneficial 
interest  as  to  take  the  case  for  this  reason  from  the  jury,"  &c. 

From  this  order  of  non-suit,  the  plaintiff  appealed  upon  the 
following  grounds: 

1.  "Because  where  there  is  any  proof  to  sustain  the  allegation 
of  the  complaint,  the  question  must  go  to  the  jury. 
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2.  "The  question  of  negligence  was  a  mixed  question  of  law 
and  fact,  and  should  have  been  submitted  to  the  jury. 

3.  "The  question  of  negligence  should  have  been  submitted  to 
the  jury,  because  it  was  proved  that  the  company  had  notice,  and 
knew,  or  ought  to  have  known,  that  their  bridge  at  Felton's 
Crossing  was  too  low,  and  dangerous  to  its  servants  and  em- 
ployes. 

4.  "The  proof  showing  that  said  bridge  was  too  low,  the  de- 
fendant company  was  liable  for  injuries  to  its  employe's  occasioned 
by  improper  and  dangerous  structures  if  the  employe*  was  in  the 
discharge  of  his  duty. 

5.  "Under  the  proof,  the  defendant  company  was  liable  to  the 
administrator,  plaintiff,  for  the  death  of  his  intestate. 

6.  "That  his  honor  erred  in  holding  that  the  deceased  was 
chargeable  with  knowledge  of  the  dangerous  condition  of  the 
bridge,  it  being  in  proof  that  he  was  young  and  inexperienced, 
and  had  only  been  in  railroad  service  about  three  months,  and 
no  evidence  that  he  was  ever  notified  of  the  dangerous  condition 
of  the  bridge. 

7.  "The  question  of  contributory  negligence,  and  whether  the 
plaintiff's  intestate  was  chargeable  with  knowledge  of  the  defect 
in  the  bridge,  was  a  question  for  the  jury,  and  should  have  been 
so  submitted,"  &c. 

At  common  law,  a  right  of  action  for  a  personal  injury  dies 
with  the  person  :  actio  personalis  moritur  cum  persona.  If  death 
is  instantaneous  with  the  injury,  no  right  of  action  accrues  which 
can  survive,  according  to  the  ancient  principle  that  "in  a  civil 
court  the  death  of  a  human  being  cannot  be  complained  of  as  an 
injury,  whether  it  results  from  the  felonious  assault  or  the  care- 
lessness of  the  party  causing  it."  This  was  considered  a  defect 
in  the  law,  and  most  of  the  states  of  the  Union  have  passed  laws 
upon  the  subject,  more  or  less  similar  to  the  first  English  prece- 
dent, known  as  Lord  Campbell's  act.  Our  law  provides  as  fol- 
lows : 

"Section  2183.  Whenever  the  death  of  a  person  shall  be 
caused  by  the  wrongful  act,  neglect,  or  default  of  another,  and 
the  act,  neglect,  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an  action  and 
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recover  damages  in  respect  thereof,  then  and  in  every  such  case 
the  person  or  corporation  who  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  although  the  death  shall 
have  been  caused  under  such  circumstances  as  make  the  killing 
in  law  a  felony. 

"Section  i!184.  Every  such  action  shall  be  for  the  benefit  of 
the  wife,  husband,  parent,  and  children  of  the  person  whose 
death  shall  have  been  so  caused,  and  shall  be  brought  by  or  in 
the  name  of  the  executor  or  administrator  of  such  person  ;  and 
in  every  such  action  the  jury  may  give  such  damages  as  they 
may  think  proportioned  to  the  injury  resulting  from  such  death 
to  the  parties  respectively,  for  whom  and  for  whose  benefit  such 
action  shall  be  brought,  and  the  amount  so  recovered  shall  be 
divided  among  the  before-mentioned  parties  in  such  shares  as 
they  would  have  been  entitled  to  if  the  deceased  had  died  intes- 
tate and  the  amount  recovered  had  been  personal  assets  of  his  or 
her  estate/ '  &c. 

The  right  of  the  administrator  to  recover  is  precisely  the  same 
as  if  Nelson  T.  Hooper  had  not  been  killed  outright,  but  injured, 
and  he  were  now  suing  the  company  for  damages.  In  that  view, 
did  the  Circuit  judge  commit  error  in  granting  the  non-suit  ? 
That  must  depend  upon  the  proper  application  of  the  doctrines 
of  negligence,  which  most  of  the  text  writers  say  is  not  a  fact, 
but  an  inference  from  facts  considered  in  connection  with  the 
law.  The  intestate,  Hooper,  was  in  the  employment  of  the  com- 
pany as  a  brakeman.  In  such  case  the  rule  is  that  "while  it  is 
true,  on  the  one  hand,  that  a  workman  or  servant,  on  entering 
into  an  employment,  by  implication  agrees  that  he  will  undertake 
the  ordinary  risks  incident  to  the  service  in  which  he  is  engaged, 
it  is  also  true,  on  the  other  hand,  that  the  employer  or  master 
impliedly  contracts  that  he  *  *  *  will  also  take  due  precaution 
to  adopt  and  use  such  machinery,  apparatus,  tools,  appliances, 
and  means  as  are  suitable  and  proper  for  the  prosecution  of  the 
business  in  which  his  servants  are  engaged  with  a  reasonable 
degree  of  safety  to  life  and  security  against  injury/'  Snmc  v. 
Housatonic  R.  R.  Co.,  8  Allen,  444. 

Taking  this  as  a  proper  expression  of  the  rule,  we  agree  with 
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the  Circuit  judge  that  when  the  road  was  built,  the  bridge  at 
Felton's  Crossing  was  a  suitable  "appliance,"  in  so  far  as  the 
safety  of  the  employes  was  concerned,  for  there  was  ample  room 
to  pass  the  train  in  safety,  and  at  that  time  it  was  not  made  the 
duty  of  any  of  the  employes  to  be  on  the  roof  outside  of  the 
cars;  but  in  1870  or  1871,  after  the  bridge  was  built,  the  com- 
pany required  the  brakemen  to  be  on  the  top,  and  a  height  of 
bridge  which  was  ample  before  might  not  be  a  suitable  "appli- 
ance" under  the  new  conditions.  We  are  not  quite  sure  that 
maintaining  the  bridge  at  its  former  height  afterwards,  making 
it  necessary  for  the  brakeman  to  bend  his  body  in  order  to  escape 
injury  every  time  the  train  passed  under  it,  was  a  full  perform- 
ance of  the  duty  imposed  upon  the  company  in  regard  to  the 
safety  of  their  employes,  or  was  one  of  the  ordinary  risks  of  the 
employment. 

But  there  is  another  principle  which  applies  here.  We  think 
it  is  settled  that  an  employ 6  may  waive  the  right  to  exact  of  his 
employer  such  appliances  as  the  law  in  its  strictness  might 
require,  and  that  as  a  general  rule  the  acceptance  of  service,  or 
remaining  in  the  service  without  complaint  after  full  knowledge 
of  a  permanent  patent  defect,  amounts  to  such  waiver  as  to  that 
particular  defect.  After  the  change  in  the  position  of  the  brake- 
man,  the  bridge  remained  unchanged  for  ten  years  to  1881,  when 
the  intestate  entered  the  service  of  the  company  as  a  brakeman, 
and  after  full  knowledge  of  the  condition  of  the  bridge,  continued 
in  that  service  without  complaint  for  three  months  before  the 
accident  occurred. 

The  principle  is  thus  stated  in  Pierce  on  Railroads  at  page 
379:  "A  servant  who  before  the  injury  had  knowledge  of  the 
defect  in  the  road  or  machinery,  or  who  having  a  reasonable  oppor- 
tunity to  inform  himself,  ought  to  have  known  such  defects,  is  pre- 
sumed, by  remaining  in  the  company's  service,  to  have  assumed 
the  risks  of  such  voluntary  exposure  of  himself,  and  cannot 
recover  for  an  injury  resulting  therefrom ;  and  his  knowledge  has 
the  same  effect  whether  the  company  or  master  was  informed  or 
ignorant  of  such  defect.  This  rule  applies  with  special  force, 
where  the  defect  or  danger  is  obvious  to  the  senses.  A  servant 
who  knows  the  defect  and  peril  takes  the  risk  of  dangerous  imple- 
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ments,  *  *  *  or  of  services  of  peculiar  peril  which  he  un- 
dertakes, and  dangerous  practices  in  which  he  participates  ;  or  of 
injuries  resulting  from  the  projecting  roof  of  a  station-house,  or 
from  bridges  which  are  too  low  to  allow  him  to  ride  standing  up- 
right on  the  top  of  the  train,  and  he  is  ordinarily  chargeable, 
from  the  fact  of  his  entering  the  employment  with  knowledge  of 
the  height  of  such  bridge,  without  notice  or  warning  from  the 
company,"  &c,  citing  the  cases  of  Owen  v.  N.  Y.  Cent  R.  R. 
Co.,  1  Lans.,  108 ;  Baltimore  $  Ohio  R.  R.  Co.  v.  Strieker,  51 
Md.,  47  ;  Devitt  v.  Pacific  R.  R.  Co.,  50  Mo.,  302;  and  Pitts- 
burg $  C.  R.  R.  Co.  v.  Sentmeyer,  37  Leg.  Int.,  194. 

This  is  certainly  the  general  rule,  but  there  are  well  recognized 
exceptions,  in  which  such  conclusion  will  not  "necessarily  fol- 
low," as  in  our  own  case  of  Lasure  v.  Ghraniteville  Manufacturing 
Company,  18  S.  C,  278,  which  was  an  action  by  a  laborer  in  the 
employment  of  the  defendant  company  for  damages  on  account  of 
personal  injuries  received  in  the  fall  of  an  elevated  tramway, 
over  which  he  was  rolling  cotton  from  the  warehouse  to  the  mill 
of  the  defendants.  The  distinction  is  thus  stated  by  Mr.  Pierce 
on  the  page  before  cited :  "The  knowledge  from  which  it  will  be 
presumed  that  the  servant  took  the  risk  must  be  such  as  will  put 
him  on  his  guard,  and  mere  knowledge  of  a  defect  which  does  not 
inform  him  of  the  hazard  is  not  conclusive  that  he  assumed  the 
risk  or  was  negligent.  The  servant  has  been  held  not  to  be 
affected  with  such  knowledge  where  he  had  a  right  to  suppose  the 
defect  to  be  temporary  in  its  character,"  &c.  Snow  v.  Housa- 
tonic  R.  R.  Co.,  supra.  In  this  case  the  lowness  of  the  bridge 
was  permanent,  patent,  and  certainly  informed  the  intestate  of 
the  hazards,  incident  to  it. 

Assuming  then  that  the  intestate  took  the  risks  incident  to  the 
condition  of  the  bridge  by  his  entering  into  the  service  of  the  com- 
pany as  a  brakeman,  and  remaining  in  that  service  after  he  had 
full  knowledge  upon  the  subject,  was  there  any  proof  of  particu- 
lar negligence  on  the  part  of  the  company  or  its  agents  at  the 
time  of  the  unfortunate  accident,  and  which  caused  the  same  ? 
We  do  not  understand  it  to  be  claimed  that  at  the  time  of  the 
accident  there  was  any  such  special  act  of  negligence ;  and  in 
that  view  there  was  no  evidence  to  charge  the  company,  whether 
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there  was  or  was  not  any  want  of  proper  care  on  the  part  of  the 
intestate  himself.  It  is  true  the  train  was  running  fast,  not, 
however,  at  greater  speed  than  the  maximum  allowed  (15  miles 
an  hour)  on  the  T  rail.  It  was  running  from  Belton  towards 
Walhalla,  in  the  face  of  a  northeast  storm  of  wind  and  rain. 
The  intestate,  as  brakeman,  was  on  the  top  of  the  cars  without 
shelter,  where  his  duty  required  him  to  be  in  foul  as  in  fair 
weather,  and  the  proof  seems  to  indicate  that,  exposed  as  he  was, 
and  probably  overlooking  the  fact  that  they  were  approaching 
Felton's  Crossing,  he  put  his  hands  in  his  overcoat  pockets, 
turned  his  back  to  the  pelting  storm,  and  was  dashed  to  death  by 
the  timbers  of  the  bridge  striking  him  on  the  back  of  the  neck. 
However  much  to  be  regretted,  we  do  not  see,  under  all  the 
circumstances,  that  it  can  be  considered  as  other  than  a  sad  acci- 
dent, the  proximate  cause  of  which  was  the  failure  of  the  intes- 
tate to  observe  the  bridge,  occasioned  probably  by  his  position  in 
protecting  himself  from  the  storm. 

It  is,  however,  strongly  pressed  upon  the  court  that  there  were 
facts  involved,  and  they  should  have  been  left  to  the  jury.  It  is 
true,  as  this  court  has  often  ruled,  that  a  non-suit  for  want  of  evi- 
dence should  not  be  granted  where  there  is  any  evidence  to  go  to 
the  jury,  whose  exclusive  province  it  is  to  decide  upon  the  weight 
of  conflicting  testimony.  But  we  do  not  understand  that  the 
meaning  of  this  rule  is,  that  every  question  involving  a  fact  must 
go  to  the  jury,  whether  there  is  or  is  not  proof  to  support  it.  If 
there  is  no  conflicting  evidence,  and  all  is  on  one  side,  it  may  be 
the  duty  of  a  judge  to  direct  a  non-suit,  as  it  would  be  a  nugatory 
thing  to  send  such  an  unsupported  case  to  the  jury.  Brown  v. 
Frost,  2  Bay,  126  ;  Hopkins  v.  Be  Graff enreid,  Ibid,  441 ;  Mc- 
Call  v.  Cohen,  16  S.  C,  448.  A  high  authority  expresses  the  prin- 
ciple in  this  form  :  "The  judge  has  to  say  whether  any  facts  have 
been  established  by  evidence,  from  which  negligence  may  be  rea- 
sonably inferred:  the  jurors  have  to  say  whether,  from  these  facts, 
when  submitted  to  them,  negligence  ought  to  be  inferred.  The 
relevancy  of  evidence,  and  whether  any  exist  which  tends  to 
prove,  or  is  capable  of  proving,  negligence,  is  for  the  court.' ' 
Pierce,  312. 

There  were  no  facts  in  the  case,  except  as  to  the  height  of 
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the  bridge  and  the  absence  of  danger  cords,  the  employment  of 
the  intestate  as  brakeman  on  the  road,  and  as  to  his  knowledge 
of  the  condition  of  the  bridge.  We  agree  with  the  Circuit  judge, 
that  the  proof  bearing  upon  these  facts  did  not,  in  favor  of  the 
intestate,  authorize  a  reasonable  inference  of  negligence  on  the 
part  of  the  company.  As  to  the  condition  of  the  bridge  and  the 
employment  of  the  intestate  as  brakeman  there  could  be  no 
doubt,  and  it  seems  to  us,  after  making  all  proper  allowance  on 
account  of  his  youth  and  inexperience,  there  could  be  as  little  as 
to  his  knowledge  of  the  height  of  a  bridge  under  which  he  had 
passed  every  day  for  three  months. 

This  view  makes  it  unnecessary  to  consider  the  other  question, 
which  was  so  fully  argued  at  the  bar,  as  to  whether,  under  our 
statute,  a  parent  can  recover  damages  resulting  from  the  death  of 
a  son,  who  is  over  the  age  of  twenty-one  years,  and  acting  for 
himself.  As  that  question  is  not  involved  in  the  case,  we  prefer 
to  reserve  our  opinion. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 


ALTEE  v.  SOUTH  CAROLINA  RAILWAY  COMPANY. 

1  In  action  by  an  employ^  against  a  railroad  company  to  recover 
damages  for  an  injury  sustained  while  in  its  ser?ice,  the  complaint 
alleged  negligence  in  the  employment  of  plaintiff  's  co-laborers. 
Held,  that  evidence  of  the  quality  of  such  co-laborers  was  admissi- 
ble Tis^a  link  in  the  chain  of  e?idencet  and  as  such  could  not  be 
objected^tesat  the  time  when  offered,  even  though  it  afterwards  ap- 
peared that  ike  injury  had  not  resulted  from  any  unfitness  on  the 
part  of  such  co- laborers. 

2.  Plaintiff  having  been  struck  and  injured  by  the  roof  of  a  bridge  while 
acting  as  brakeman  on  top  of  defendant's  train,  brought  his  action 
for  damages.  There  being  some  evidence  that  he  was  put  in  such 
position  by  his  employer,  the  railroad  company  *,  that  the  bridge 
was  known  to  the  defendant  to  be  too  low  to  permit  a  person  to 
stand  erect  with  safety  on  top  of  a  passing  car;  and  that  plaintiff 
was  uninformed  and  unwarned  of  this  danger,  the  Circuit  judge  did 
not  err  in  refusing  to  grant  a  non-suit  or  to  direct  a  verdict  for 
defendant. 
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3.  This  case  distinguished  from  Dacix  v.  Railroad  Company,  ante  93. 

4.  A  judge  may  not  order  a  verdict  for  defendant  unless  there  has  been 
a  total  failure  of  proof  as  to  an  essential  allegation  of  the  com- 
plaint, or  where  the  facts  proven  do  not  constitute  a  cause  of  action. 
The  distinction  between  directing  a  verdict  and  granting  a  new  trial 
explained. 

5.  There  is  no  appeal  from  an  order  refusing  a  new  trial,  except  where 
such  refusal  involves  an  error  of  law. 

Before  Aldrich,  J.,  Richland,  November,  1883. 

This  was  an  action  by  Oscar  E.  Altee  against  the  South  Caro- 
lina Railway  Company,  commenced  in  February,  1883,  to  recov- 
er $25,000  for  the  loss  of  an  arm  and  other  injuries  sustained  by 
him  in  being  knocked  from  the  top  of  a  freight  train,  in  the  early 
morning  of  November  7,  1882,  by  the  roof  of  a  bridge,  through 
which  the  train  was  passing,  he  being  at  the  time  an  employ  £  of 
the  company  and  in  his  proper  position  as  brakeman.  The  jury 
rendered  a  verdict  for  plaintiff  for  $5,000,  and  judgment  was 
accordingly  entered. 

The  presiding  judge,  in  refusing  a  motion  for  new  trial,  said: 

Believing,  as  I  do,  that  twelve  sensible  men  of  business,  select- 
ed for  their  integrity,  are  quite  as  apt  to  be  right  on  a  question 
of  fact  as  one  judge,  I  am  very  loath  to  assume  such  a  responsi- 
bility. It  is  true,  where  a  verdict  is  rendered  from  prejudice  or 
passion,  against  the  evidence,  I  would  not  hesitate  to  grant  the 
motion ;  yet,  if  there  is  evidence  to  support  it,  I  am  very  unwill- 
ing to  set  up  my  individual  judgment  against  the  sworn  verdict 
of  the  twelve  men,  who  know  the  witnesses  and  are  much  better 
qualified  to  judge  of  the  credit  to  be  given  to  each  and  all  than  I 
possibly  can  be. 

It  is  true,  in  this  case  there  is  but  one  witness  who  testifies  to 
the  facts  connected  with  the  injury  for  which  the  plaintiff  claims 
damages — the  plaintiff  himself.  This  point  was  very  earnestly 
and  ably  urged  in  the  argument,  but  in  the  very  nature  of  the 
case  it  could  not  be  otherwise ;  the  conductor  and  the  other  two 
brakemen  were  on  the  engine.  The  plaintiff  was  sent  to  the  top 
of  the  train  to  see  that  the  brakes  were  off,  and  to  flag  down  an 
approaching  train  to  avoid  a  collision.     In  the  performance  of 
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this  duty  he  was  knocked  off  and  received  the  injuries  of  which 
he  complains.  I  see  and  fully  appreciate  the  argument  that  the 
defendant  railroad  may  be  put  to  disadvantages  if  the  story  of 
the  injured  employe*  is  held  to  be  conclusive  against  the  corpor- 
ation, yet,  if  the  rule  prevailed  that  the  injured  employe*  cannot 
recover  unless  his  statement  is  supported  by  other  witnesses,  he 
would  be  without  redress  in  cases  like  the  present,  although  the 
railroad  defendant  may  be  guilty  of  the  grossest  negligence.  It 
is  for  this  very  reason  that  the  verdict  of  the  jury  is  entitled  to 
the  very  highest  consideration,  when  it  is  supported  by  facts  and 
circumstances.  They  know  the  witnesses,  who  have  been  exam- 
ined in  their  presence,  and  can  much  better  judge  of  their  credi- 
bility and  the  motives  prompting  them  in  making  their  statements 
than  the  presiding  judge. 

Now,  what  are  the  facts  here  ?  The  covering  to  the  bridge 
was  too  low.  The  defendant  railroad  knew  it,  and  had  known  it 
for  sixteen  years.  They  also  knew  that  the  law  requires  them 
to  supply  safe  appliances  for  the  protection  of  their  employe's. 
They  failed  to  warn  the  plaintiff  of  the  danger  of  passing  under 
that  bridge  standing  erect  on  a  freight  car,  contenting  themselves 
with  the  position  that  every  employe*  takes  the  risk  of  the  em- 
ployment; and  further,  that  this  defect  of  construction  was  so 
patent  that  every  man  of  common  sense  and  ordinary  observa- 
tion was  bound  to  see  and  know  it;  that  the  plaintiff  did  know 
it,  and  contributed  to  the  injury  by  his  reckless  and  Careless 
conduct. 

The  plaintiff  says :  I  did  not  know  it;  I  was  not  warned  of  the 
danger  $  I  complained  of  the  brakemen  who  were  sent  out  on  the 
train  with  me,  that  they  were  green  hands;  the  night  was  dark, 
and  a  heavy  fog  at  the  river;  I  was  sent  up  there  to  put  off 
brakes,  and  signal  the  approaching  train  to  avoid  a  serious  colli- 
sion, and  while  thus  engaged,  was  knocked  off,  my  right  arm  torn 
from  my  body,  my  skull  fractured,  and  received  other  injuries, 
which  greatly  endangered  my  life,  and  from  which  I  suffered  much 
physical  pain  and  mental  anxiety.  Now,  it  is  true,  this  plaintiff 
was  contradicted  by  two  witnesses,  who  say  that  he  did  know  of 
the  danger,  for  on  that  very  night  he  had  warned  one  of  the  green 
hands  not  to  stand  erect  passing  over  the  bridge.     But  one  of 
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these  witnesses  was  directly  contradicted  in  a  very  important 
statement.  The  plaintiff  was  recalled,  and  swore  most  emphati- 
cally that  he  never  made  the  statement,  for  he  was  ignorant  of 
the  danger  until  he  was  struck  in  the  head.  This  is  the  case  as 
it  was  given  to  the  jury  on  a  very  favorable  charge  from  the  court, 
every  one  of  the  defendant's  requests  to  charge  was  allowed,  and 
the  jury  was  emphatically  instructed  as  follows: 

"The  question  for  you  is:  Did  not  the  plaintiff  know  of  the 
structure  of  that  bridge  from  previous  experience  ?  Did  he  warn 
his  co-brakeman  at  Jamison's  that  there  was  danger  of  being 
knocked  off,  standing  erect  ?  These  are  questions  for  you.  Is 
it  incumbent  on  the  defendant  railroad  to  go  to  the  expense  of 
raising  all  its  bridge  coverings,  so  as  to  enable  brakemen  to  stand 
erect,  when  it  is  known  to  them  by  actual  experience  that  they 
cannot  go  under  without  stooping  ?  If  this  fact  was  known  to 
the  plaintiff,  and  he  had  been  acting  under  that  knowledge  for 
ten  weeks,  however  you  may  sympathize  with  him  in  his  misfor- 
tune, you  must  ask  yourselves,  did  he  not  contribute  to  his  in- 
jury by  his  own  negligence  ?  If  you  come  to  that  conclusion, 
your  verdict  will  be  for  the  defendant.  Did  the  plaintiff  use 
ordinary  care  on  that  occasion  ? 

uYou  will  consider  that  this  bridge  is  over  the  main  track ; 
that  it  is  permanent;  that  it  has  been  there  sixteen  years,  and  if 
any  man  of  ordinary  prudence  and  care  could  not  see  and  know 
it  is  dangerous  to  stand  erect  on  a  freight  train  passing  over  it. 
The  bridge  having  been  there  so  long,  and  suitable  for  the  traffic 
of  the  road,  it  is  not  obligatory  on  the  railroad  company  to  pull 
it  down  and  erect  an  uncovered  bridge.  The  defendant  is  not 
bound  to  adopt  all  the  modern  improvements.  Did  the  plaintiff, 
then,  know  of  the  structure  and  condition  of  this  bridge  when  he 
re-entered  the  service  of  the  defendant  ?  He  had  been  on  the 
road  before;  did  he  have  the  opportunity  to  know?  If  he  did 
know,  or  had  the  opportunity  to  know,  the  defendant  is  not  liable. 

uThe  case  is  before  you ;  the  plaintiff  asks  for  a  verdict  for 
325,000  on  his  own  statement.  The  witnesses  on  the  part  of  the 
defendant  railroad,  at  Jamison's,  swear  positively  and  emphati- 
cally that  he  did  know  of  the  danger.  It  is  argued  these  are 
interested  witnesses,  because  they  are  employed  by  the  defendant 
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railroad.  It  is  for  you  to  balance  this  interest  and  say  if  the 
plaintiff  is  not  equally  interested  in  maintaining  his  side  of  the 
case." 

To  grant  this  motion,  I  must  conclude  that  this  verdict  is  with- 
out evidence,  or  manifestly  against  the  weight  of  the  evidence. 
If  the  evidence  of  the  plaintiff  is  rejected,  it  is  without  evidence. 
If  the  testimony  of  the  brakemen  is  received,  it  is  manifestly 
against  the  weight  of  the  evidence.  That  was  the  very  question 
submitted  to  the  jury.  By  their  verdict  they  respond:  We  be- 
lieve the  plaintiff  Altee ;  we  do  not  believe  the  witnesses  who 
contradicted  him.  I  will  not  set  up  my  opinion  against  theirs; 
the  motion  is  refused. 

Other  matters  are  stated  in  the  opinion.  The  defendant  ap- 
pealed upon  the  grounds  there  stated. 

Messrs.  W.  H.  Brawley  and  John  T.  Rhett,  for  appellant. 

Messrs.  Abney  $  Abney,  contra. 

November  14,  1884.    The  opinion  of  the  court  was  deliverd  by 

Mr.  Chief  Justice  Simpson.  The  respondent,  while  in  the 
employment  of  the  South  Carolina  Railway  Company  as  brake- 
man,  received  the  injury  complained  of,  and  for  which  the  action 
below  was  brought.  His  proper  place  as  brakeman  was  on  top 
of  the  cars,  and  while  standing  erect  on  a  box  car,  aa  it  passed 
over  the  Congaree  bridge  on  the  morning  of  November  7,  1882, 
the  overhead  structure  being  too  low  for  him  thus  to  stand  erect, 
he  was  struck  by  the  timbers  thereof  and  severely  injured. 

At  the  close  of  the  plaintiff's  testimony,  a  motion  was  made 
for  non-suit  on  various  grounds,  which  was  refused,  and  at  the 
close  of  the  testimony  on  both  sides,  a  motion  was  made  by  the 
defendant,  that  the  court  instruct  the  jury  to  find  a  verdict  for 
the  defendant  on  several  grounds,  which  was  also  refused.  The 
case  then  went  to  the  jury,  under  the  charge  of  the  judge,  the 
defendant  having  submitted  fourteen  requests,  all  of  which  were 
granted,  except  the  latter  part  of  the  first.  The  jury  found  a 
verdict  for  the  plaintiff  for  $5,000. 

The  defendant  moved  for  a  new  trial,  which  being  refused,  the 
defendant  has  appealed  upon  the  following  five  exceptions:  "1, 
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Because  the  Circuit  judge  erred  in  admitting  testimony  of  plain- 
tiff Altee  as  to  the  inefficiency  of  his  fellow-brakenien,  and  as  to 
the  train  being  behind  its  schedule  time.  2.  Because  the  Cir- 
cuit judge  erred  in  refusing  to  grant  the  motion  for  non-suit  on 
grounds  submitted  at  the  trial.  3.  Because  the  Circuit  judge 
erred  in  refusing  to  instruct  the  jury  to  find  a  verdict  for  the 
defendant  on  grounds  submitted  at  the  trial.  4.  Because  the 
Circuit  judge  erred  in  refusing  to  grant  a  new  trial  on  grounds 
submitted  at  trial.  5.  Because  the  Circuit  judge,  in  determin- 
ing the  motion  for  a  new  trial,  did  not  exercise  his  discretion  in 
weighing  the  testimony  as  required  by  law." 

The  questions  of  law  raised  in  the  appeal  are :  First,  should 
the  testimony  of  Altee  (the  plaintiff),  referred  to,  have  been  ex- 
cluded ?  Second,  should  a  non-suit  have  been  granted  ?  Third, 
should  the  judge  have  directed  a  verdict  for  the  defendant?  and 
Fourth,  should  a  new  trial  have  been  ordered  ? 

The  complaint  alleged  negligence  to  the  defendant  under  two 
specifications:  1st.  For  carelessness  and  negligence  in  the  em- 
ployment of  unfit  and  incompetent  servants  to  serve  as  brakemen 
with  the  plaintiff,  the  incompetency  and  unfitness  of  said  brake- 
men  being  known  to  the  defendant,  and  in  consequence  of  whose 
unfitness  the  plaintiff  was  exposed  to  more  than  ordinary  risk  and 
danger,  from  which  his  injury  resulted.  2nd.  For  negligence  in 
requiring  him  to  discharge  a  duty  on  top  of  the  box  cars,  which 
had  to  pass  the  Congaree  bridge,  a  structure  too  low  for  him  to 
stand  erect  on  said  cars  in  safety  while  passing,  a  fact  which 
though  known  to  the  defendant  was  yet  never  communicated  to 
the  plaintiff,  and  of  which  he  was  entirely  ignorant. 

1st.  The  plaintiff  was  the  first  witness  examined,  and  after  a 
few  questions  propounded  he  was  asked,  "What  sort  of  hands 
were  Herron  and  Kinsman  ?"  To  this  question  the  defendant 
objected,  on  the  ground  that  any  testimony  as  to  the  character  of 
the  employed  of  the  company,  or  any  other  matter,  unless  it  could 
be  shown  that  their  alleged  inefficiency,  or  other  matter,  was  one 
of  the  proximate  causes  of  the  injury,  was  incompetent.  This 
objection  was  overruled,  and  this  is  the  foundation  of  the  first 
exception  above.  It  appears  to  us  that  this  objection  was  en- 
tirely premature,  and  was  properly  overruled  at  the  time  it  was 
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made.  One  of  the  allegations  in  the  complaint  involved  a  charge 
of  negligence  in  the  employment  of  co-laborers  with  the.  plaintiff, 
and  it  was  certainly  pertinent  to  that  issue  to  prove  the  "sort" 
of  hands  employed.  The  Circuit  judge  could  not  at  this  early 
stage  of  the  case  anticipate  the  future  testimony,  or  a  failure  on 
the  part  of  the  plaintiff  to  follow  up  the  testimony  given,  with 
evidence  that  these  hands  through  their  unfitness  had  caused  the 
injury.  In  fact,  the  objection  itself,  or  rather  the  ground  of  the 
objection,  implies  that  such  testimony  would  be  competent  in  the 
event  that  the  inefficiency  of  these  servants  constituted  one  of  the 
proximate  causes  of  the  injury.  It  is  true  that  in  the  progress 
of  the  case  it  was  ascertained  that  this  charge  of  negligence  could 
not  be  sustained,  and  the  case  ultimately  turned  upon  the  second 
specification,  as  appears  from  the  charge  of  the  judge,  there- 
quests  made  to  charge,  and  the  grounds  upon  which  the  motion 
for  a  new  trial  was  based.  But  at  the  time  this  testimony  was 
introduced,  it  seems  to  us  that  it  was  pertinent  and  competent, 
and  therefore  there  was  no  error  in  admitting  it. 

2nd.  As  to  the  non-suit.  "A  non-suit  is  proper  only  where 
there  is  a  total  failure  of  testimony  by  the  plaintiff  as  to  his 
whole  case,  or  to  some  material  and  essential  part  thereof." 
Carrier  $  Harris  v.  Dorrance,  19  S.  C,  32,  and  the  cases  there 
cited.  Now,  here  the  negligence  charged  to  the  defendant  was 
the  fact  that  the  plaintiff  had  been  placed  in  a  position  where  he 
was  exposed  to  a  danger  of  which  he  knew  nothing,  and  of  which 
he  was  not  informed  by  the  defendant,  or  furnished  with  any 
means  or  guards  to  warn  him  of  its  presence,  although  said  dan- 
ger was  known  to  the  defendant  when  the  plaintiff  was  employed 
and  placed  in  said  position.  Was  there  a  total  failure  of  testi- 
mony as  to  either  of  these  allegations  ?  We  think  not.  On  the 
contrary,  the  slightest  examination  of  the  evidence  as  reported 
will  show  that  there  was  evidence  as  to  all  of  them.  There  was 
evidence  as  to  the  place  of  the  plaintiff  as  brakeman.  There  was 
evidence  as  to  the  fact  that  the  Congaree  bridge  was  too  low  to 
allow  one  to  stand  erect  on  the  top  of  a  car  in  safety  as  it  passed 
said  bridge.  There  was  evidence  as  to  the  fact  that  the  defen- 
dant knew  the  height  of  the  bridge  and  the  danger  of  plaintiff's 
position.     And  there  was  evidence  that  plaintiff  was  uninformed 
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as  to  this  danger ;  certainly  that  the  defendant  had  given  him  no 
information  on  the  subject.  These  were  the  material  allegations 
in  the  complaint,  and  we  do  not  see  how  the  Circuit  judge 
could  have  granted  a  non-suit  in  the  face  of  the  testimony  with- 
out invading  the  province  of  the  jury  as  to  the  facts. 

The  case  before  the  court  is  a  very  different  case  from  Davis 
v.  Columbia  and  Greenville  Railroad  Company  (anfe,  page  93), 
recently  heard  and  decided  by  this  court,  in  the  character  of  the 
negligence  alleged  and  of  the  testimony  introduced.  There  the 
negligence  complained  of  was  a  failure  on  the  part  of  the  com- 
pany to  furnish  the  brakeman  with  safe  lanterns  while  in  the 
discharge  of  his  duty,  and  in  negligently  erecting  a  tank  too 
close  to  the  track.  The  plaintiff  was  non-suited  by  the  Circuit 
judge  because  in  his  opinion  the  plaintiff  failed  entirely  to  intro- 
duce any  testimony  bearing  upon  the  negligence  alleged,  and  this 
court  affirmed  the  judgment  of  the  Circuit  Court.  Hero,  how- 
ever, the  negligence  is  of  a  different  character.  It  consisted  in 
exposing  the  plaintiff  to  a  danger  known  to  the  defendant,  but 
unknown  to  the  plaintiff,  and  without  any  information  or  warn- 
ing to  him  of  the  presence  of  such  danger.  This  was  the  alle- 
gation in  the  complaint.  It  was  the  gist  of  the  action,  and  the 
question  before  the  court  on  the  motion  for  non-suit  was,  is  there 
any  testimony  as  to  these  facts  ?  The  Circuit  judge  found  that 
there  was ;  he  therefore  refused  the  non-suit,  and  we  think  it  was 
properly  refused. 

3d.  Was  it  error  on  the  part  of  the  Circuit  judge  to  refuse  to 
instruct  the  jury  to  find  a  verdict  for  the  defendant  ?  We  do  not 
know  any  class  of  cases  where  a  Circuit  judge  would  be  war- 
ranted in  directing  a  verdict  for  the  defendant,  except  where 
there  has  been  a  total  failure  of  evidence  as  to  any  or  all  of  the 
essential  allegations  in  the  complaint,  or  where,  admitting  the 
facts  alleged,  yet  they  do  not  constitute  a  cause  of  action ;  in 
other  words,  in  cases  where  either  a  non-suit  for  total  absence  of 
testimony  would  be  proper,  or  where  a  demurrer  for  the  want  of 
a  cause  of  action  would  be  sustained.  Should  a  clear  case,  in 
either  of  these  categories,  by  some  strange  accident  or  oversight 
reach  the  jury,  we  see  no  reason  why  the  Circuit  judge  should 
not  direct  a  verdict  for  the  defendant  as  matter  of  law. 
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The  case  before  the  court  does  not  fall  under  either  of  these 
classes.  It  will  not  do  to  say  that  because  a  Circuit  judge  under 
our  system  is  invested  with  power  to  grant  new  trials,  that  it  fol- 
lows he  is  also  invested  with  power  to  direct  a  verdict  in  cases 
where,  if  the  verdict  should  be  in  one  way,  he  would  feel  com- 
pelled to  grant  a  new  trial.  The  power  to  grant  a  new  trial  is 
very  different  from  that  of  directing  a  verdict.  A  verdict  con- 
cludes the  parties  as  to  the  facts  of  the  case;  whereas  a  new  trial 
merely  places  them  back  as  they  stood  originally,  with  the  right 
of  further  investigation  and  the  opportunity  of  having  any  errors 
corrected  by  a  second  trial.  A  verdict  settles  the  facts,  and  is 
final ;  a  new  trial  reopens  the  issue  without  prejudice.  The  first 
belongs  to  the  jury ;  the  second  is  under  the  control  of  the  court. 

4th.  Was  there  error  in  refusing  the  motion  for  a  new  trial  ? 
It  must  be  remembered  that  this  court  in  cases  at  law  has  juris- 
diction only  as  to  the  questions  of  law  involved.  It  has  no  juris- 
diction as  to  the  facts,  and  its  power  on  appeal  extends  in  such 
cases  only  to  the  errors  of  law  assigned.  So  that,  in  order  to 
sustain  an  appeal  in  such  cases,  some  error  of  law  must  be  pre- 
sented and  shown  to  have  been  committed  below.  What  error  of 
law  did  the  presiding  judge  commit  here  in  refusing  the  motion 
for  a  new  trial  ?  Formerly,  before  the  adoption  of  the  constitu- 
tion of  1868,  the  power  to  grant  new  trials  belonged  to  the  Ap- 
peal Court ;  since  the  adoption  of  the  constitution,  however,  the 
Supreme  Court  organized  thereunder  has  been  denied  the  power 
of  hearing  such  motions  as  an  original  proceeding,  but  this  power 
has  been  conferred  by  act  upon  the  Circuit  Courts,  to  be  exer- 
cised by  such  courts  "in  all  cases  where  there  has  been  a  trial  by 
jury,  for  reasons  for  which  new  trials  have  usually  been  granted 
in  the  courts  of  the  United  States."  This  power  has  been  in- 
voked in  the  Circuit  Courts  most  usually  upon  the  facts ;  as,,  for 
instance,  where  the  preponderance  of  the  testimony  has  been  the 
one  way  or  the  other,  for  excessive  damages,  and  the  like.  In 
such  cases,  the  judgment  of  the  Circuit  Court  is  final,  and  it 
cannot  be  reviewed  here,  because  no  question  but  one  of  fact  is 
involved.  Briakman  v.  S.  C.  Railroad  Company,  8  S.  C,  173; 
Steele  v.  C,  C.  £  A.  B.  B.  Co.,  11  Id.,  591. 

Where  the  court  below,  however,  declines  to  exercise  this 
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power,  on  the  ground  that  it  has  not  been  invested  with  it,  his 
refusal  is  appealable,  and  his  judgment  may  be  reviewed,  because 
here  would  be  a  question  of  law,  to  wit,  the  existence  of  the 
power.  State  v.  David,  14  S.  (7.,  428,  and  Wood  v.  Atlanta 
and  Charlotte  R.  M.  Co.,  19  ici.,  582.  And  also  where  the  jury 
refuses  to  take  the  law  from  the  court  and  finds  a  verdict  in  direct 
conflict  with  the  charge  of  the  judge  as  to  some  legal  proposition 
laid  down  governing  the  case ;  for  the  same  reason  as  above,  a 
refusal  of  a  new  trial  in  such  a  case  would  be  subject  to  review 
by  this  court.  Dent  v.  Bryce,  16  S.  C,  1.  The  case  before  the 
court  does  not  involve  either  of  these  questions. 

Nor  does  it,  as  far  as  we  can  see,  present  any  error  of  law 
connected  with  the  refusal  of  the  new  trial.  The  Circuit  judge, 
after  rendering  an  oral  decision  upon  this  motion,  filed  a  written 
opinion  therein,  giving  his  reasons  fully  for  the  refusal.  There 
being  no  controversy  as  to  the  law  of  the  case  as  laid  down  by 
the  judge,  and  all  the  requests  to  charge  having  been  in  the  main 
granted,  there  was  nothing  left  but  the  facts,  and  the  jury  having 
found  these  in  favor  of  the  plaintiff,  the  judge  did  not  feel  at  lib- 
erty to  arrest  the  verdict ;  and  involving,  as  the  motion  did, 
questions  of  fact  only,  or  at  least  substantially,  its  refusal  is 
unappealable. 

No  exception  having  been  taken  to  the  charge  of  the  judge, 
nor  any  error  assigned  because  of  omission  on  his  part  to  charge 
defendant's  requests,  the  case  here  has  been  free  from  those  im- 
portant questions  of  negligence,  contributory  or  otherwise,  usually 
introduced  in  such  cases.  We  have,  therefore,  not  found  it  neces- 
sary to  discuss  such  questions.  On  the  contrary,  the  appeal 
having  been  based  mainly  upon  the  refusal  of  the  non-suit,  the 
refusal  to  direct  the  verdict  and  to  order  a  new  trial,  and  there- 
fore involving  only  questions  of  law  governing  such  motions,  we 
have  confined  ourselves  to  the  questions  thus  involved,  and  finding 
no  legal  principles  applicable  to  such  motions  violated  in  the 
judgment  below, 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  affirmed. 
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WIIALEY  y.  GAILLARD,  COUNTY  TREASURER. 
DeSAUSSURE  v.  SAME. 

1.  The  legislation  of  this  state  in  relation  to  the  public  debt,  beginning 
with  the  joint  resolution  of  June  8,  1877,  was  designed  to  ascertain 
judicially,  by  the  rules  and  principles  of  law  that  regulate  contracts 
between  individuals,  what  was  the  valid  debt  of  the  state,  and  to 
make  ample  provision  for  the  punctual  payment  of  interest  thereon. 

2.  The  state  having  by  statute  constituted  a  special  court  for  the  pur- 
pose of  determining  the  validity  of  any  of  her  obligations  declared 
by  the  bond  commission  to  be  invalid,  and  having  permitted  herself 
to  be  8ii ed  therein,  and  suits  having  been  then  brought  against  the 
state  by  certain  persons  claiming  to  be  her  creditors  and  represent- 
ing every  class  of  the  securities  so  reported  to  be  invalid,  and  an 
adjudication  having  been  made  by  the  Supreme  Court  of  this  state, 
and  no  writ  of  error  taken  to  the  Supreme  Court  of  the  United  States, 
as  was  authorized  by  such  statute,  the  state  by  subsequent  legislation 
provided  a  mode  by  which  the  percentage  of  invalidity  in  its  out- 
standing bonds  under  this  decision  of  the  court  should  be  ascertained, 
and  then  directed  other  bonds  to  be  issued  by  the  state  treasurer  for 
so  much  of  the  outstanding  bonds  as  were  found  to  be  valid,  and  in 
exchange  therefor,  and  prohibited  county  treasurers  from  receiving 
any  coupons  in  payment  of  taxes,  except  those  of  such  new  issue  of 
bonds.  Held,  that  this  legislation  did  not  impair  the  obligation  of  a 
contract  by  the  state  with  her  bondholders,  whereby  she  had  agreed 
to  receive  the  coupons  of  her  bonds  in  payment  of  taxes,  but  only 
provided  a  mode  by  which  it  would  be  definitely  and  easily  ascer- 
tained whether  a  coupon  so  offered  represented  any  portion  of  her 
valid  debt,  and  was  therefore  receivable  in  payment  of  taxes. 

3.  The  state  having  permitted  herself  to  be  sued  in  a  prescribed  mode, 
and  having  invited  all  persons  asserting  certain  claims  against  her 
to  appear  and  establish  them,  a  person  holding  such  claims  but  neg- 
lecting to  appear  and  litigate  them  cannot  afterwards  maintain  an 
action  against  the  state  by  another  proceeding  not  permitted  by  the 
state ;  nor  can  he  maintain  an  action  against  the  officers  of  the  state 
for  refusing  to  do  that  which  the  laws  of  the  state  forbid. 

4.  The  act  entitled  uan  act  to  facilitate  the  collection  of  taxes,"  (16 
Stat.,  785)  was  not  designed  to  afford  the  bondholders  a  means  of 
reopening  the  question  of  what  is  the  valid  debt  of  the  state  (which 
has  been  otherwise  finally  determined),  and  does  not,  therefore, 
apply  to  cases  where  coupons  of  bonds  issued  by  the  state  are  ten- 
dered in  payment  of  taxes. 


Digitized  by 


Google 


Whalby  v.  Gaillard.  561 


Rep.]  April  Term,  1884. 


5.  Besides,  such  act  afforded  a  remedy  only  where  the  treasurer  ille- 
gally and  wrongfully  refused  to  receive  payment  of  taxes  in  the 
"funds  and  moneys,r  tendered  ;  and  refusal  by  such  officer  to  receive 
coupons  declared  by  the  Supreme  Court  of  this  state  to  be  invalid  is 
not  an  illegal  or  wrongful  refusal.  And  if  such  decision  of  the 
Supreme  Court  should  now  be  reversed,  such  reversal  could  not  make 
illegal  the  acts  of  an  officer  previously  done  under  a  statute  of  the 
legislature  passed  in  accordance  with  the  decision  of  her  court  of 
last  resort. 

6.  A  statute  which  conflicts  with  any  provision  of  the  constitution  is  a 
nullity,  although  there  are  other  provisions  with  which  it  does  not 
conflict.  Therefore,  where  this  court  decided  that  the  "act  to  au- 
thorize a  loan  for  the  relief  of  the  treasury"  (14  Stat.,  182)  did 
not  violate  the  last  two  clauses  of  art.  IX.,  {7,  of  the  constitution 
(Morton,  Bliss  &  Co.  v.  Comptroller  General,  4  S.  C,  430) ;  and 
afterwards  decided  (Bond  Debt  Cases,  12  S.  C,  200)  that  this  act  was 
null  and  void,  because  in  conflict  with  two  other  clauses  of  this  same 
section  of  the  constitution,  bonds  issued  under  this  act  which  were 
acquired  between  the  filing  of  these  two  decisions  are  affected  by  the 
later  decision,  and  are  not  valid  claims  against  the  state. 

7.  This  act  for  the  relief  of  the  treasury  attempted  to  create  a  public 
debt  which  was  not  for  the  purpose  of  defraying  any  "extraordinary 
expenditures  of  the  state,"  nor  was  it  authorized  "for  some  single 
object,"  nor  was  such  object  "distinctly  specified  therein."  The  act, 
therefore,  was  in  conflict  with  art.  IX.,  J  7,  of  the  constitution,  and 
null  and  void. 

8.  Whether  the  expenditure  to  be  defrayed  is  "ordinary"  or  "extraordi- 
nary" is  not  left  exclusively  to  the  determination  of  the  legislature, 
but  will  be  adjudicated  by  the  courts  when  the  question  is  raised. 

9.  Under  an  act  which  authorized  the  governor  to  borrow  $1,000,000  on 
coupon  bonds  of  the  state,  $1,000,000  in  bonds  wore  issued,  and  sub- 
sequently there  was  a  second  issue  of  like  amount.  Held,  that  the 
bonds  of  this  second  issue  were  invalid  ;  for  the  act  did  not  author- 
ize the  substitution  of  new  bonds  for  the  debt  incurred  by  the  issue 
of  the  first  bonds,  nor  did  it  authorize  a  new  and  additional  debt  to 
be  created  by  a  second  or  other  issue. 

10.  The  consolidation  act  (15  Stat.,  518)  was  not  passed  as  is  required 
by  the  constitution  where  a  public  debt  is  to  be  created,  and,  there- 
fore, did  not  make  anything  a  public  debt  that  was  not  at  that  time 
a  valid  obligation  of  the  state. 

11.  An  act  of  the  legislature  cannot  create  a  public  debt  of  the  state 
unless  the  constitutional  requirements  are  complied  with,  notwith- 
standing the  fact  that  the  effect  of  such  act  as  a  whole  reduces  the 
volume  of  the  public  debt. 

12.  The  legislature  cannot  contract  a  debt  except  as  authorized  by  the 
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constitution,  and  the  consolidation  act  not  having  been  so  passed  as 
to  create  a  debt,  any  contract,  whether  by  compromise  or  otherwise, 
attempted  by  that  act  was  without  authority  and  not  binding  upon 
the  state. 

13.  This  consolidation  act  was  a  proposition  addressed  to  bondholders 
individually,  and  not  to  them  as  a  class,  nor  did  it  require  from  any 
person  a  surrender  of  all  his  bonds  in  order  to  be  entitled  to  an  ex- 
change of  any  of  them.  It  cannot,  therefore,  be  called  a  composi- 
tion by  the  state  with  her  creditors.  This  case  distinguished  from 
Lost  Bonds  Case,  15  S.  C,  224. 

14.  Bond  Debt  Cases  (9,  11,  21,  29),  12  S.  C,  200,  affirmed. 

Before  Kershaw,  J.,  Charleston,  February,  1883. 

These  were  two  actions,  under  the  act  of  December  24,  1878 
(16  Stat,  785),  to  recover  money  paid  for  taxes,  one  being  by 
B.  J.  Whaley  against  P.  C.  Gaillard,  treasurer  of  Charleston 
county,  and  the  other  by  L.  D.  DeSaussure  against  the  same  de- 
fendant.    They  were  tried  together. 

The  plaintiffs  requested  the  presiding  judge  to  charge  as  fol- 
lows: 

1.  That  the  provisions  of  the  act  of  December  22,  1873,  were 
in  the  nature  of  proposals  to  the  creditors  of  the  state,  and  when 
the  consolidation  bonds  were  issued  under  said  act  and  taken  by 
the  creditors,  a  contract  was  consummated  between  them  and  the 
state  as  fully  as  if  all  the  provisions  of  the  act  had  been  em- 
bodied as  express  stipulations  in  the  most  formal  instrument 
signed  by  the  parties. 

2.  That  the  pledge  that  the  coupons  of  the  bonds  so  is  u  d 
should  be  received  in  payment  of  all  taxes  due  the  state  during 
the  year  in  which  they  matured,  except  for  the  taxes  levied  for 
the  public  schools,  formed  a  part  of  the  contract,  and  was  the 
security  offered  to  the  creditors.  That  the  act  of  the  legislature 
of  South  Carolina,  entitled  "an  act  to  raise  supplies  and  make 
appropriations  for  the  fiscal  year  commencing  November  1,  1881/' 
in  so  far  as  it  prohibited  the  county  treasurer  from  receiving  the 
coupons  of  the  consolidated  bonds  referred  to  in  the  complaint  in 
payment  of  the  taxes  levied  by  said  act,  is  null  and  void,  as  re- 
pugnant to  article  I.,  section  10,  of  the  constitution  of  the  United 
States. 
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3.  That  the  validity  of  the  bonds  for  the  relief  of  the  treasury, 
issued  under  the  act  of  1869,  which  were  surrendered  to  the  state 
by  the  Yonkers  Savings  Bank  in  May,  1875,  must  be  determined 
according  to  the  law  as  it  was  judicially  construed  to  be  in  the 
case  of  Morton,  Bliss  $  Co.  v.  The  Comptroller  General,  and 
were  valid  obligations  of  the  state.  That  the  decision  subse- 
quently made  by  the  Supreme  Court  of  the  state  in  the  State 
Bond  Cases  cannot  receive  a  retroactive  effect  without  impairing 
the  obligation  of  contracts  long  before  entered  into. 

4.  That  by  the  act  of  August  26,  1868,  the  governor  of  the 
state  was  authorized  to  borrow  on  the  credit  of  the  state,  on  cou- 
pon bonds,  within  twelve  months  from  the  passage  of  the  act,  a 
sum  not  exceeding  $1,000,000,  or  as  much  thereof  as  he  might 
deem  necessary  to  pay  interest  on  the  public  debt.  That  the 
governor  was  invested  with  full  discretion,  and  was  clothed  with 
foil  authority,  in  determining  the  necessity  for  the  issue  of  the 
bonds,  the  mode  of  their  issue,  and  the  amount  of  bonds  to  be 
issued  in  order  to  raise  the  sum  of  money  required ;  and  bona 
fide  holders  for  value  of  the  bonds  issued  by  him,  or  of  the  cou- 
pons of  such  bonds,  had  no  means  of  knowing  in  what  manner 
the  governor  exercised  this  discretion,  and  they  cannot  be  affected 
by  any  abuse  of  authority  by  him.  That  by  the  recital  on  the 
face  of  the  bonds  that  they  were  issued  under  the  act  approved 
August  26, 1868,  the  state,  as  against  a  bona  fide  holder  for  value, 
was  estopped  from  disputing  the  truth  of  such  representation. 

5.  That  the  legislature  having,  with  a  full  knowledge  of  all 
the  facts  connected  with  the  alleged  over-issue  of  the  bonds  for 
the  payment  of  interest  on  the  public  debt,  authorized  the  fund- 
ing of  the  said  bonds,  has  waived  said  objections  and  validated 
the  bonds. 

6.  That  the  settlements  made  between  the  state  and  the  Yonk- 
ers Savings  Bank  of  New  York,  in  May,  1875,  and  between  the 
state  and  Levy  &  Borg,  on  October  13,  1875,  were  such  compro- 
mises of  doubtful  rights  as  are  sufficient  foundation  for  an  agree- 
ment and  consideration  for  a  contract ;  and  the  validity  of  the 
new  bonds  issued  to  the  Yonkers  Savings  Bank  and  to  Levy  & 
Borg  rests  upon  these  contracts  and  compromises,  and  not  upon 
the  validity  of  the  surrendered  and  cancelled  securities. 
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7.  That  the  settlement  made  in  May,  1875,  between  the  State 
of  South  Carolina  and  the  Yonkers  Savings  Bank  was  a  unity, 
and  the  state  cannot  set  it  aside  in  part  while  it  retains  the  Land 
Commission  bonds  surrendered  by  the  Yonkers  Savings  Bank  at 
the  time  said  settlement  was  made,  and  the  same  rule  applies  to 
the  settlement  between  the  state  and  Levy  &  Borg,  of  October, 
1875. 

These  requests  were  all  refused,  and  the  judge  then  charged 
the  jury  as  follows: 

"Gentlemen  op  the  Jury  :  Under  the  present  condition  of 
the  law  affecting  thi3  case,  as  determined  by  the  Supreme  Court, 
and  the  legislation  connected  therewith,  you  are  directed,  on  the 
pleadings  and  the  evidence  submitted,  to  find  a  verdict  for  the 
defendant." 

Verdict  for  defendant  and  judgment  entered  accordingly. 

The  plaintiffs  appealed  upon  exceptions  alleging  error  in  the 
judge's  charge  and  in  his  refusal  to  charge  as  requested. 

Messrs.  Lord  $  Inglesby^  Burst  £  Buist,  Simonton  $  Barker, 
Simons  £  Seigling,  and  T.  M.  Mordecai,  for  appellants. 

As  an  appeal  lies  in  these  cases  to  the  Supreme  Court  of  the 
United  States,  it  is  important  to  examine  the  questions  presented 
in  the  light  of  the  decisions  of  that  court — 12  S.  (?.,  271.  The 
coupons  tendered  are  void  under  the  decision  in  the  Bond  Debt 
Cases,  but  we  ask  a  reconsideration  of  that  decision.  As  to  the 
bonds  for  the  relief  of  the  treasury,  we  contend  that  the  decision 
in  4  S.  C,  430,  applied  to  all  bonds  of  the  class  there  consid- 
ered ;  and  at  the  session  of  the  legislature  next  succeeding,  the 
act  was  passed  under  which  these  consols  were  issued ;  the  bonds 
were  thus  acquired  under  the  law  as  then  declared,  and  cannot 
be  affected  by  subsequent  statutes  or  decisions.  12  S.  C,  282, 
The  objections  now  urged  are  different  from  those  then  urged, 
but  were  as  apparent  then  as  now.  101  U.  *?.,  677.  As  to  the 
second  issue  of  bonds  to  pay  interest,  we  submit  that  the  act  did 
not  limit  the  governor  to  a  single  issue,  but  that  he  had  authority 
to  borrow  $1,000,000  within  twelve  months.  He  had  full  dis- 
cretion and  authority  to  determine  the  necessity,  the  mode,  and 
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the  amount  of  issue.  12  S.  C,  275 ;  103  U.  S.,  696.  If  he 
has  been  guilty  of  irregularity,  or  even  of  fraud,  the  state  must 
be  the  loser,  and  not  an  innocent  holder.  Dixon  County  v.  Field, 
111  U.  S.,  83.  With  full  knowledge  of  all  the  facts,  the  legis- 
lature has  waived  all  objections  and  validated  the  bonds  by  direct- 
ing them  to  be  funded.  4  S.  C,  430.  The  consolidation  act 
was  a  compromise  and  composition  made  by  the  state  with  her 
creditors.  105  U.  S.,  278 ;  Story  Cont.,  §  449 ;  Story  Eq. 
Jur.,  129-131 ;  6  CI.  $  Fin.,  911 ;  4  Ves.,  840 ;  5  Peters,  99 ; 
4  Mete.,  270  ;  2  Strob.  Eq.,  258 ;  15  S.  C,  232.  The  consoli- 
dation act  did  not  require  a  two-thirds  vote,  to  be  recorded  by 
yeas  and  nays,  because  it  did  not  create  a  further  debt,  nor  was 
it  for  an  extraordinary  expenditure,  nor  the  appropriation  of 
money  needing  a  new  tax  levy.  It  provided  for  a  reduction  of 
the  ascertained  debt  of  the  state,  and  for  its  reduction,  liquida- 
tion, and  redemption.  It  reduced  the  public  debt  by  several 
millions  of  dollars. 

Mr.  Clarence  A.  Seward,  same  side. 

Tlie  Attorney  General,  contra,  argued  that  the  decision  in  the 
Bond  Debt  Cases  was  correct.  He  further  contended  that  the 
contract  of  the  state  was  only  to  receive  coupons  of  valid  con- 
solidation bonds  in  payment  of  taxes.  There  are  coupons  out- 
standing of  invalid  bonds  having  the  similitude  of  valid  bonds. 
Whether  valid  or  invalid,  the  county  treasurer  cannot  determine, 
and  therefore  he  is  required  to  receive  coupons  of  the  recognized 
valid  or  brown  bonds.  The  state  can  protect  herself,  by  reasonable 
requirements,  from  receiving  invalid  coupons ;  and  she  does  not 
thereby  impair  the  obligation  of  her  contract.  These  require- 
ments constitute  a  part  of  the  remedy  provided  by  the  state,  and 
the  only  limitation  upon  the  state  is  that  there  must  be  an  ade- 
quate and  efficacious  remedy.  The  remedy  provided  is  analogous 
to  that  given  by  the  act  of  1877  (16  Stat.,  302),  approved  in 
101  U.  S,  437.  See  too  107  U.  S.,  769.  In  those  cases,  the 
proceedings  to  determine  the  validity  of  the  bills  or  coupons  ten- 
dered were  to  be  taken  after  tender,  while  here  they  are  to  be 
taken  before  tender ;  but  the  principle  is  the  same.    The  validity 
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of  the  seventh  section  of  act  of  1882  must  be  determined  by  the 
law  as  declared  when  these  coupons  were  tendered.  Under  the 
act  to  facilitate  the  collection  of  taxes,  only  such  amount  can  be 
recovered  as  was  wrongfully  and  illegally  collected.  The  county 
treasurer  is  bound  to  obey  the  law  as  declared  by  the  courts ; 
the  law  forbade  him  to  receive  these  coupons.  107  U.  S.y  712. 
The  plaintiffs  here  have  another  and  full  remedy — they  can 
demand  brown  consols  from  the  state  treasurer  in  exchange  for 
their  green  bonds ;  and  if  that  officer  refuses,  they  can  apply  for 
a  writ  of  mandamus,  and  thus  have  the  question  of  their  validity 
determined.     107  U.  S.y  781. 

Mr.  L.  F*  Youmam,  same  side. 

November  14,  1884.  The  opinion  of  the  court  was  deliv- 
ered by 

Mr.  Justice  McIver.  These  two  cases,  involving  as  they  do 
similar  general  principles,  were  heard  and  will  be  considered  to- 
gether. The  plaintiffs  tendered  to  the  county  treasurer  in  pay- 
ment of  their  taxes  certain  coupons  of  bonds,  alleged  to  have  been 
issued  under  the  provisions  of  an  act  entitled  "an  act  to  reduce 
the  volume  of  the  public  debt  and  provide  for  the  payment  of  the 
same,"  approved  December  22,  1873  (15  Stat.,  518),  which  were 
refused  by  him  upon  the  ground  that  said  coupons  had  been 
adjudged  by  the  decision  of  this  court,  in  the  Bond  Debt  Case* 
(12  8.  (Z,  200),  not  to  be  valid  obligations  of  the  state,  and  their 
receipt  in  payment  of  taxes  had  been  forbidden  by  law.  There- 
upon these  actions  were  instituted  to  recover  the  amounts  men- 
tioned in  said  coupons,  the  plaintiffs  claiming  a  right  so  to  do, 
under  the  provisions  of  an  act  entitled  "an  act  to  facilitate  the 
collection  of  taxes/'  approved  December  24, 1878  (16  Stat.y  785), 
and  incorporated  in  the  general  statutes  of  1882,  as  sections  268, 
269,  and  270,  the  avowed  object  being  to  obtain  from  this  court 
a  reconsideration  of  its  former  decision  in  the  Bond  Debt  Cases, 
supra,  with  the  view  of  carrying  the  question  involved  to  the 
Supreme  Court  of  the  United  States;  but  whether  this  object 
can  be  attained  by  these  proceedings  will  be  hereinafter  consid- 
ered. 
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The  legislation  of  this  state,  a  brief  abstract  of  which  is  given 
in  the  pleadings,  beginning  with  the  joint  resolution  adopted 
June  8,  1877,  was  manifestly  designed  to  ascertain  judicially  by 
the  rules  and  principles  of  law  which  regulate  contracts  between 
individuals,  what  was  the  valid  debt  of  the  state,  and  to  make 
ample  provision  for  the  prompt  and  punctual  payment  of  the  in- 
terest on  the  debt  so  ascertained.  In  pursuance  of  this  manifest 
design  the  legislature  first  directed  a  committee  of  its  members, 
usually  called  the  "Bond  Commission,"  to  make  a  thorough  inves- 
tigation of  the  debt  of  the  state,  and  report  all  the  facts,  together 
with  their  conclusions,  to  that  body.  When  that  report  was 
made,  the  legislature,  without  undertaking  to  decide  for  itself  the 
various  questions  raised  in  said  report,  as  to  the  validity  of  a 
large  portion  of  the  alleged  debt  of  the  state,  and  notwithstand- 
ing the  fact  that  the  state  could  not  be  sued  without  its  consent, 
voluntarily  threw  down  the  barriers  which  exempted  it  from  suit, 
established  a  special  court,  consisting  of  three  of  the  Circuit  judges 
of  the  state,  called  the  "Court  of  Claims,"  invested  it  with  juris- 
diction uto  hear  and  determine  any  case  or  cases  brought  to  test 
the  validity"  of  any  of  the  bonds  or  other  obligations  of  the  state 
reported  by  the  "Bond  Commission"  as  invalid,  and  provided  for 
a  right  of  appeal  to  the  Supreme  Court  of  the  state,  together 
"with  a  right  of  appeal  by  writ  of  error  or  otherwise,  as  provided 
by  law,  to  the  Supreme  Court  of  the  United  States."  Joint  reso- 
lution, approved  March  22,  1878,  16  Stat,  669. 

Several  of  those  holding  bonds  or  coupons,  reported  as  invalid 
by  the  "Bond  Commission,"  embracing  all  of  the  various  classes 
so  reported,  brought  suits  thereon  against  the  state  in  the  Court 
of  Claims,  and  from  the  judgment  of  that  court  in  favor  of  the 
state,  appeals  were  taken  to  the  Supreme  Court  of  the  state, 
which  court,  on  September  29,  1879,  rendered  its  decision,  ad- 
judging all  of  the  various  classes  of  bonds  there  brought  in  ques- 
tion to  be  valid  obligations  of  the  state,  except  those  issued  under 
an  act  entitled  "an  act  to  authorize  a  loan  for  the  relief  of  the 
treasury,"  approved  February  17,  1869  (14  Stat.,  182),  and  the 
second  issue  of  bonds  under  an  act  entitled  "an  act  to  authorize 
a  state  loan  to  pay  interest  on  the  public  debt,"  approved  August 
26,  1868  (14  Slat.,   18),  which,  together  with  the  consolidation 
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bonds,  issued  in  exchange  therefor,  under  the  act  of  December 
22,  1873,  cited  above,  and  usually  designated  as  the  "consoli- 
dation act,"  were  declared  invalid.  The  coupons  in  question  in 
these  cases  belong  to  the  classes  so  declared  ^o  be  invalid.  From 
this  decision  no  appeal  was  taken,  either  by  writ  of  error  or  other- 
wise, and  so  far  as  we  are  informed,  from  the  time  when  it  was 
rendered,  September  29,  1879,  to  the  time  of  the  commencement 
of  these  actions,  December  5,  1882,  and  January  3,  1883,  no 
person  claiming  to  be  a  creditor  of  the  state  has  instituted  any 
proceedings  to  ascertain  or  enforce  any  liability  on  the  part  of 
the  state  on  either  of  the  two  classes  of  bonds  thus  adjudged  to 
be  invalid,  or  any  consolidation  bond  issued  in  exchange  therefor. 

After  the  judgment  of  the  Supreme  Court  of  the  state,  above 
mentioned,  was  rendered,  there  being  no  intimation  of  any  appeal 
therefrom,  the  legislature  of  the  state  passed  an  act  entitled  "an 
act  to  provide  for  the  settlement  of  the  consolidated  debt  of  the 
state,  in  accordance  with  the  decision  of  the  Supreme  Court  of 
South  Carolina,"  approved  December  23,  1879  (17  Stat,  104), 
which,  with  an  amendment  thereto,  approved  February  19, 1880 
(17  Stat,  240),  provided,  amongst  other  things,  for  the  appoint- 
ment of  a  special  commissioner,  whose  duty  it  should  be  to  elimi- 
nate from  the  original  consolidation  bonds,  presented  for  that  pur- 
pose, so  mucli  thereof  as  had  been  adjudged  to  be  invalid,  report- 
ing his  action  in  the  premises  from  time  to  time  to  the  state 
treasurer,  and  for  a  new  issue  of  consolidation  bonds  of  a  different 
color  from  the  original,  representing  so  much  of  the  debt  as  had 
been  adjudged  to  be  valid. 

In  pursuance  of  these  provisions  a  very  large  amount  of  the 
original  consolidation  bonds,  which  were  colored  green,  and  are 
usually  designated  as  "green  bonds"  or  "green  consols,"  were 
exchanged  for  the  new  consolidation  bonds,  colored  brown,  and 
are  usually  designated  as  "brown  bonds"  or  "brown  consols," 
and  represent  the  valid  unquestioned  debt  of  the  state,  the  cou- 
pons on  which  are  received  for  taxes,  or  are  promptly  paid  on 
presentation.  But  as  it  was  impossible  to  tell  whether  a  "green 
bond"  represented  in  whole  or  in  part,  and  if  so  what  part,  any 
portion  of  the  valid  debt  of  the  state,  without  an  examination  of 
the  records  of  the  office  of  the  treasurer  of  the  state,  where  the 
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various  reports  of  the  special  commissioner  above  mentioned  were 
filed,  the  various  county  treasurers  of  the  state  are  not  allowed 
to  receive  the  coupons  of  the  "green  bonds"  in  payment  of  taxes 
until  they  have  been  examined,  and  any  invalidity  which  they 
may  contain  eliminated  and  the  valid  portion  converted  into 
"brown  bonds." 

It  seems,  therefore,  that  the  scope  and  effect  of  this  legislation 
was  not  to  impair  the  obligation  of  any  contract  entered  into  by 
the  state  with  its  bondholders,  whereby  the  state  had  agreed  to 
receive  the  coupons  of  certain  bonds  in  payment  of  taxes,  but  was 
simply  to  provide  a  mode  of  proceeding  by  which  it  could  be 
definitely  and  easily  ascertained  whether  a  coupon  offered  in  pay- 
ment of  taxes  represented  any  portion  of  the  valid  debt  of  the 
state ;  for,  unless  it  did,  there  certainly  was  no  contract  on  the 
part  of  the  state  that  it  should  be  received  in  payment  of  taxes. 
It  was  in  close  analogy  to  the  proceeding  prescribed  for  ascer- 
taining whether  bills  of  a  bank  owned  and  controlled  by  the 
state,  and  which  had  been  declared  receivable  in  payment  of 
taxes,  were  valid  obligations  of  the  state,  and  as  such  entitled  to 
be  received  for  taxes.     Tennessee  v.  Sneed,  96  U.  #.,  69. 

As  is  said  by  Waite,  C.  J.,  in  South  Carolina  v.  Gaillard,  101 
U.  S.i  at  page  437,  in  speaking  of  similar  legislation:  "It  does 
no  more  than  provide  a  way  of  determining  whether  bills  offered 
in  payment  of  taxes  are  binding  on  the  state."  It  certainly  can- 
not be  pretended  that  because  a  taxpayer  tenders  in  payment 
of  his  taxes  a  coupon  of  a  bond  purporting  to  be  a  consolidation 
bond  of  the  state,  colored  green,  that  the  state  and  its  fiscal  offi- 
cers are  bound  to  receive  it  without  question  as  to  whether  it  is 
valid  or  invalid ;  and  as  the  state  cannot  be  sued  except  with  its 
own  consent,  and  then  only  in  the  mode  which  it  permits,  it  fol- 
lows necessarily  that  the  only  mode  by  which  the  validity  of  the 
coupon  so  offered  in  payment  of  taxes  can  be  tested  is  that  which 
has  been  prescribed  by  the  state. 

It  is  contended,  however,  that  the  plaintiffs  in  these  actions 
were  not  parties  to  any  of  the  actions  instituted  in  the  Court  of 
Claims,  and  are,  therefore,  not  bound  by  any  adjudication  therein. 
This  position  might  possibly  be  very  well  maintained  if  the  defence 
here  was  based  simply  on  the  doctrine  of  res  adjudieata;  but  that 
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is  not  the  ground  upon  which  the  defence  rests.  The  true  ground 
is,  that  as  the  state  could  not  be  sued  except  with  its  own  consent, 
and  then  only  in  the  mode  which  it  had  seen  fit  to  prescribe,  and 
as  the  state  did  prescribe  a  mode  by  which  it  could  be  sued,  and 
the  validity  of  its  debt  tested  upon  the  same  principle  by  which 
the  contracts  of  individuals, are  tested,  and  having  invited  all  per- 
sons having  claims  against  it,  whose  claims  were  disputed,  to 
come  in  and  assert  and  establish  their  claims,  one  who  has  failed 
to  avail  himself  of  the  opportunity  thus  offered,  cannot  after- 
ward, in  another  proceeding,  not  permitted  by  the  state,  main- 
tain an  action  against  the  state,  or  against  any  of  its  officers,  for 
refusing  to  do  that  which  the  laws  of  the  state  forbid.  Louisiana 
v.  Jumel,  107  V.  S.,  711 ;  Antoni  v.  Q-reenhowy  Ibid,  769. 

But  appellants  contend  that  the  the  act  of  24th  December, 
1878,  entitled  "an  act  to  facilitate  the  collection  of  taxes"  (16 
Stat.,  785),  expressly  authorizes  the  plaintiffs  to  bring  these  actions 
against  the  county  treasurer  when  their  coupons  have  been  ten- 
dered for  taxes  and  refused.  This  position  is,  we  think,  based 
upon  a  total  misconception  of  the  true  meaning  of  that  act.  It 
certainly  never  was  designed  to  afford  an  opportunity  to  a  bond- 
holder to  reopen  the  question  as  to  the  validity  of  any  portion  of 
the  state  debt,  which  it  was  supposed  had  been  determined  by  the 
decision  of  this  court  in  the  Bond  Debt  Cases,  from  which  no  in- 
timation of  appeal  had  been  given.  The  very  object  of  the  leg- 
islation of  the  state  hereinbefore  considered,  was,  as  we  have 
seen,  to  obtain  a  final  determination  of  the  question  of  the 
validity  of  the  state  debt ;  and  certainly  the  legislature,  by  an  act 
passed  nearly  a  year  before  such  final  determination  was  reached, 
never  intended  to  afford  the  means  of  reopening  any  of  the  ques- 
tions thus  finally  determined.  In  addition  to  this,  the  phrase- 
ology of  the  act  shows  that  it  was  never  designed  to  afford  a 
remedy  to  the  bondholder  in  case  his  coupons  were  refused  when 
tendered  for  taxes,  but  was  intended  solely  to  afford  a  remedy  in 
case  bills  of  the  bank  of  the  state  were  refused  when  tendered 
for  taxes. 

But  even  if  it  should  be  conceded  that  the  terms  of  the  act  to 
facilitate  the  collection  of  taxes  were  broad  enough  to  cover  a  case 
in  which  coupons  of  bonds  purporting  to  be  bonds  of  the  state 
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are  refused  when  tendered  for  taxes,  as  well  as  a  case  in  which 
taxes  are  tendered  and  refused  in  other  "funds  and  moneys' '  than 
the  collecting  officers  are  authorized,  by  the  act  levying  such  taxes, 
to  receive,  we  do  not  see  how  these  actions  can  be  maintained. 
By  the  express  terms  of  the  act  it  must  be  made  to  appear  that 
the  county  treasurer  has  illegally  and  wrongfully  refused  to 
receive  payment  of  the  taxes  assessed  against  the  plaintiff,  in 
anything  else  but  ugold  and  silver  coin,  United  States  currency, 
national  bank  notes,  and  coupons  which  shall  become  payable 
during  the  year  1882,  on  the  valid  consolidation  bonds  of  this 
state  known  as  4brown  bonds/  "  as  required  to  do  by  the  7th 
section  of  the  "act  to  raise  supplies  and  make  appropriations  for 
the  fiscal  year  commencing  November  1,  1881,"  approved  Feb- 
ruary 9,  1882,  17  Stat,  1070.  Practically  this  last  mentioned 
act  forbids  county  treasurers  from  receiving  in  payment  of  taxes 
any  coupons  of  bonds  which  have  not  been  ascertained  in  the 
manner  prescribed  by  the  legislation  hereinbefore  mentioned  to 
be  valid  obligations  of  the  state. 

Now  if,  as  we  have  seen,  the  state  had  the  right  to  prescribe 
the  mode  by  which  the  validity  of  any  bond  purporting  to  be  an 
obligation  of  the  state  should  be  tested  and  determined,  and  if, 
as  we  have  also  seen,  such  mode  was  prescribed,  and  the  validity 
of  all  the  various  classes  of  bonds  purporting  to  be  obligations  of 
the  state  was  passed  upon  and  finally  determined,  it  would  seem 
to  follow  necessarily  that  the  state  had  a  perfect  right  to  forbid 
its  officers,  charged  with  the  collection  of  its  revenue,  from 
receiving  in  payment  of  taxes  any  coupons  or  other  form  of  obli- 
gation which  had  not  only  not  been  adjudged  to  be  a  valid  obliga- 
tion of  the  state,  but  which,  on  the  contrary,  had  been  expressly 
adjudged  to  be  invalid.  There  certainly  can  be  nothing  illegal 
or  wrongful  in  an  officer  of  the  state  yielding  obedience  to  a  law 
of  the  state  passed  in  the  usual  form,  in  pursuance  of  a  judgment 
of  its  highest  judicial  tribunal,  from  which  there  had  been  no 
appeal  to  the  tribunal  of  last  resort,  although  express  provision 
had  been  made  for  such  appeal. 

Even,  therefore,  if  it  be  conceded  that  the  language  of  the  act 
to  facilitate  the  collection  of  taxes  could,  by  a  liberal  construc- 
tion, be  regarded  as  broad  enough  to  cover  a  case  in  which  cou- 
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pons  had  been  refused  when  tendered  for  taxes  prior  to  the  adju- 
dication of  the  validity  of  the  state  debt,  or  in  a  case  which 
might  subsequently  arise  in  which  coupons  of  the  "brown 
bonds"  should  be  refused  when  tendered  for  taxes,  if  the  legisla- 
ture should  hereafter  see  fit  to  prohibit  the  reception  of  such  cou- 
pons for  taxes,  yet  it  is  very  clear  that  it  cannot  apply  to  the 
present  case,  in  which  the  coupons  refused  have  already  been 
adjudged  invalid.  The  decision  in  the  Bond  Debt  Cases, 
whether  right  or  wrong,  settles  the  law  of  the  state  until  it  is 
reversed  or  overruled  by  competent  authority,  and  until  that  is 
done  any  act  passed  by  the  legislature  in  pursuance  of  the  prin- 
ciples there  determined  must  be  regarded  as  the  law  of  the  land 
to  which  every  officer  is  bound  to  yield  obedience,  and  his  act  in 
doing  so  cannot  be  characterized  as  either  illegal  or  wrongful. 

We  do  not  see,  therefore,  how  the  correctness  of  the  principles 
determined  in  the  Bond  Debt  Cases  can  be  brought  under  review 
in  these  cases,  so  as  to  determine  their  decision.  For  even  if  it 
should  now  be  determined  that  there  was  error  in  that  decision 
in  holding  that  the  second  issue  of  bonds  to  pay  interest  on  the 
public  debt,  and  the  bonds  issued  for  the  relief  of  the  treasury, 
together  with  the  bonis  issued  in  exchange  therefor  under  the 
provisions  of  the  "consolidation  act"  of  1873,  were  not  valid 
obligations  of  the  state,  and  that  the  coupons  tendered  by  the 
plaintiffs  in  payment  of  their  taxes  are  valid  obligations  of 
the  state,  we  do  not  see  how  this  could  affect  the  result  in  the 
present  actions.  At  the  time  the  coupons  were  tendered  and 
refused,  the  law,  as  it  was  then  settled,  justified  such  refusal,  and 
any  subsequent  change  in  the  law,  either  by  statute  or  judicial 
decision,  cannot  affect  a  transaction  occurring  before  such  change 
in  the  law.  Ohio  Life  Insurance  and  Trust  Company  v.  Debolt, 
16  How.,  432 ;  Gelpcke  v.  Dubuque,  1  Wall.,  206 ;  Lee  County 
v.  Rogers,  7  id.,  181. 

But  was  there  any  error  in  the  decision  in  the  Bond  Debt 
Cases  ?  According  to  the  proper  practice  appellants  applied  for 
and  obtained  leave  to  be  heard  against  some  of  the  points  de- 
termined in  that  case,  and  the  questions  involved  have  been  ably 
and  elaborately  argued  on  both  sides.  We  must  say,  however, 
that  the  additional  light  thus  thrown  upon  these  questions  only 
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serves  to  convince  us  more  fully  of  the  correctness  of  the  former 
decision.  We  do  not  propose  to  go  over  the  ground  covered  by 
the  former  opinions,  which  will  be  found  at  page  263  and  page 
294  of  12  South  Carolina  Reports,  but  shall  confine  our  atten- 
tion to  those  points  which  it  is  supposed,  erroneously  however, 
were  not  fully  considered  before  ;  for  although  some  of  the  points 
now  relied  upon  may  not  have  been  discussed  in  either  of  the 
former  opinions,  yet  the  most,  if  not  all  of  them,  were  carefully 
considered  in  reaching  our  conclusion. 

First,  it  is  contended  that  the  act  to  authorize  a  loan  for  the 
relief  of  the  treasury  had  been  adjudged  to  be  constitutional  by 
the  decision  of  the  Supreme  Court  of  this  state  in  the  case  of  Mor- 
ton, Bliss  £  Co.  v.  Comptroller  General,  4  5.  C,  430,  and  that 
the  subsequent  decision  in  the  Bond  Debt  Cases,  holding  this  act 
to  be  unconstitutional,  cannot  affect  the  rights  of  those  who 
acquired  their  bonds  issued  under  that  act  and  funded  them  in 
consolidation  bonds  under  the  act  of  1873,  as  they  "must  be 
regarded  as  having  acquired  the  bonds  so  surrendered  upon  the 
faith  of  the  law  as  it  was  then  declared  to  be,  and  their  rights 
cannot  be  affected  by  any  subsequent  change  in  the  law,  whether 
such  change  be  effected  by  statute  or  by  judicial  decision/' 

The  decision  in  Morton,  Bliss  $  Co.  v.  Comptroller  General 
was  rendered  August  27,  1873,  and  the  facts  as  gathered  from 
the  records  in  these  cases  are  :  That  Whaley  acquired  the  coupon 
upon  which  his  action  is  based  about  November  9,  1882,  from 
Eames  &  Moore,  who  had  funded  bonds  under  the  consolida- 
tion act  on  October  14,  1874,  but  when  they  acquired  the  bonds 
which  they  then  funded,  whether  before  or  after  the  decision  in 
Morton,  Bliss  $  Co.  v.  Comptroller  General,  does  not  appear. 
The  other  plaintiff,  DeSaussure,  acquired  the  coupons  upon 
which  his  action  is  based  on  March  11,  1878,  from  Levy  &  Borg, 
and  from  the  Yonkers  Savings  Bank,  who  had  funded  bonds 
under  the  consolidation  act,  the  one  in  May  and  the  other  in 
October,  1875  ;  but  it  does  not  appear  whether  they,  or  either  of 
them,  acquired  the  bonds  so  funded  before  or  after  the  decision  of 
the  case  of  Morton*  Bliss  fi  Co.  v.  Comptroller  General. 

It  seems,  therefore,  that  Whaley  acquired  his  coupon  after  the 
change  in  the  law  (as  it  is  called)  by  the  decision  in  the  Bond 


Digitized  by 


Google 


574  Whaley  v.  Gaillard. 


Opinion  of  the  Court.  [21  S.  C. 


Debt  Cases,  and  DeSaussure  acquired  his  after  the  investigation 
into  the  validity  of  the  state  debt  had  been  announced,  and  after 
the  report  of  the  bond  commission^  had  been  made  (February  7, 
1878),  by  which  the  bonds  from  which  his  coupons  were  taken 
had  been  reported  as  invalid,  and  were  soon  after  so  adjudged  to 
be.  So  that  the  doctrine  relied  upon  cannot  apply  to  these 
cases. 

But  in  addition  to  this  the  position  of  the  plaintiffs  cannot  be 
maintained,  because,  conceding  the  correctness  of  the  abstract 
proposition  of  law  upon  which  it  rests,  it  is  based  upon  an  entire 
misconception  of  the  scope  and  effect  of  the  decision  in  the  case 
of  Morton,  Bliss  $  Go.  v.  Comptroller  Q-eneral.  That  case  did 
not  decide  that  the  "act  to  authorize  a  loan  for  the  relief  of  the 
treasury,' '  was  constitutional,  but  it  simply  decided  that  the 
objections  to  the  constitutionality  of  that  act,  which  were  inter- 
posed in  that  case,  were  not  tenable.  The  only  objections  there 
urged  were,  1st,  that  the  act  was  in  violation  of  that  clause  of 
the  constitution  which  required  that  no  law  providing  for  the  con- 
tracting of  a  public  debt  should  take  effect  "until  it  shall  have 
been  passed  by  the  vote  of  two-thirds  of  the  members  of  each 
branch  of  the  general  assembly,' '  and  2d,  the  clause  which 
declared  that  "every  such  law  shall  levy  a  tax  annually  sufficient 
to  pay  the  annual  interest  of  such  debt,"  and  the  construction 
there  given  to  these  two  clauses  was  recognized  and  followed  in 
the  Bond  Debt  Cases. 

But  when  the  question  was  presented,  in  the  last  mentioned 
case,  whether  the  act  in  question  was  in  conflict  with  two  other 
distinct  and  separate  clauses  of  the  constitution,  neither  of  which 
was  construed,  or  considered,  or  even  mentioned  in  the  former 
case,  it' was  clearly  the  duty  of  this  court  to  construe  those  two 
clauses,  and  determine  whether  the  act  in  question  was  in  conflict 
with  both  or  either  of  them.  It  is  perfectly  manifest  from  the 
language  used  by  the  court  in  Morton,  Bliss  $  Co.  v.  Comptrol- 
ler Q-eneral,  that  they  did  not  undertake  to  decide  anything 
whatever,  except  whether  the  objections  there  urged  to  the  con- 
stitutionality of  that  act  were  well  founded.  At  page  462  of  4 
S.  C.  Reports,  the  language  is :  "The  objection  of  the  respon- 
dent to  the  constitutionality  of  the  acts  in   question,   on  the 
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ground  that  no  such  provision  was  made,  by  tax  for  the  payment 
of  annual  interest*  is  not  well  taken. "  Again,  at  page  467 : 
"It  must,  therefore,  be  concluded  that  a  vote  of  two-thirds  of  the 
members  present  at  the  time  the  vote  was  taken,  satisfies  the 
requirements  of  the  constitution.  The  respondent's  objections, 
in  this  respect,  are  not  well  taken."  And  again,  on  the  same 
page  :  "We  have  now  considered  all  the  objections  urged  by  the 
respondent  involving  the  question  of  the  constitutionality  of  the 
five  acts  of  the  legislature,  set  forth  in  the  relator's  petition,  and 
find  that  they  present  no  just  ground  of  objection  to  the  validity 
of  either  of  such  acts." 

This  language  of  the  court,  thus  carefully  confining  their  deci- 
sion to  the  points  made  in  that  case,  was  well  calculated  to  put 
the  bondholders,  as  well  as  the  general  public,  upon  their  guard, 
by  showing  that  the  court  did  not  intend  to  pass  upon  the  general 
question  of  the  constitutionality  of  the  several  acts  there  consid- 
ered, but  simply  to  determine  whether  the  objections  there  urged 
were  well  founded.  Finally,  the  language  of  Willard,  C.  J.,  who 
had  prepared  the  opinion  of  the  court  in  Morton,  Bliss  £  Co.  v. 
Comptroller  General,  in  the  concluding  paragraph  of  his  separate 
opinion  in  the  Bond  Debt  Cases,  shows  conclusively  that  he  did 
not  understand  that  the  general  question  of  the  constitutionality 
of  the  act  to  authorize  a  loan  for  the  relief  of  the  treasury  was 
considered  or  determined  in  the  case  of  Morton,  Bliss  £  Co.  v. 
Comptroller  General. 

The  cases  of  County  of  Cass  v.  Johnston*  95  U.  S.,  360,  and 
Douglass  v.  County  of  Pike,  101  Id.,  677,  are  relied  upon  by 
appellants  to  sustain  their  position  upon  the  point  which  we  have 
just  been  considering,  but  we  think  an  examination  of  those  cases, 
in  connection  with  the  previous  case  of  Harshman  v.  Bates 
County,  92  U.  S.,  569,  will  show  that  they  do  not  sustain  their 
position.  In  those  cases  it  was  the  same  clause  of  the  constitu- 
tion of  Missouri,  which  at  different  times  had  received  different 
construction,  and  while  it  may  well  be  that,  when  the  construc- 
tion of  a  particular  clause  of  the  constitution  of  a  state  has  been 
settled  by  the  highest  judicial  tribunal,  rights  accruing  under 
such  a  construction  cannot  be  impaired  or  affected  by  a  subse- 
quent change  of  such  construction,  it  does  not  by  any  means 


Digitized  by 


Google 


576  Whalby  v.  Gaillard. 

Opinion  of  the  Court.  [21  S.  C. 

follow  that  rights  claimed  under  a  statute  which  is  in  conflict 
with  any  provision  of  the  constitution,  can  be  enforced  by  the 
courts,  simply  because  it  has  been  adjudged  that  such  statute  did 
not  conflict  with  some  other  distinct  clause  of  the  constitution. 

A  statute  which  conflicts  with  any  provision  of  the  constitu- 
tion is  a  dead  letter,  an  absolute  nullity,  and  the  fact  that  the 
courts  have  decided  in  one  case  that  it  does  not  conflict  with  a 
particular  clause  in  the  constitution  cannot  impart  any  vitality  to 
it,  if  it  is  found  to  be  in  conflict  with  some  other  clause  of  the 
constitution.  Full  effect  was  given  to  this  view  of  the  doctrine 
contended  for  in  the  decision  of  the  Bond  Debt  Oases,  and  it 
was  there  held  that  the  construction  placed  by  the  court  in  Mor- 
ton, Bliss  $  Co.  v.  Comptroller  General,  upon  those  clauses  of 
the  constitution  which  were  then  brought  in  question,  was  con- 
clusive and  binding,  although  grave  doubts  were  then  entertained 
by  a  portion  of  the  court,  at  least,  as  to  the  correctness  of  such 
construction. 

In  Boyd  v.  Alabama,  94  U.  S.,  645,  which  is  recognized  in 
Douglass  v.  County  of  Pike,  101  Id.,  at  page  687,  as  well  ex- 
pressing "the  rules  which  properly  govern  courts  in  respect  to 
their  past  adjudications,' '  it  is  said:  "Courts  seldom  undertake,  in 
any  case,  to  pass  upon  the  validity  of  legislation  where  the  ques- 
tion is  not  made  by  the  parties.  Their  habit  is  to  meet  questions 
of  that  kind  when  they  are  raised,  but  not  to  anticipate  them. 
Until  then,  they  will  construe  the  acts  presented  for  considera- 
tion, define  their  meaning,  and  enforce  .their  provisions.  The 
fact  that  acts  may  in  this  way  have  been  often  before  the  court, 
is  never  deemed  a  reason  for  not  subsequently  considering  their 
validity  when  that  question  is  presented.  Previous  adjudications 
upon  other  points  do  not  operate  as  an  estoppel  against  the  par- 
ties in  new  cases,  nor  conclude  the  court  upon  the  constitution- 
ality of  the  acts,  because  that  point  might  have  been  raised  and 
determined  in  the  first  instance." 

In  that  case,  Boyd  was  indicted  under  a  statute  of  Alabama 
prohibiting  lotteries,  and  relied  for  his  defence  on  the  privileges 
conferred  by  an  act  passed  in  October,  1868,  which  had  been 
repealed  by  an  act  passed  in  1871.  Under  a  previous  indict- 
ment against  the  same  person  it  had  been  held  by  the  Supreme 
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Court  of  the  state  that,  inasmuch  as  by  the  terms  of  the  act  of 
1868  a  contract  had  been  created  between  the  state  and  Boyd, 
the  repealing  act  was  void  as  to  him,  and  he  was  consequently 
acquitted.  But  in  the  second  case,  the  court  held  that  the  act  of 
1868  was  unconstitutional,  and  therefore  conferred  no  rights 
upon  Boyd,  either  by  contract  or  otherwise,  and  hence  it  fur- 
nished no  ground  of  defence,  and  that  the  former  decision  did  not 
estop  the  state  from  raising  the  question  of  the  constitutionality 
of  the  act  of  1868.  He  was  accordingly  convicted,  and  the  judg- 
ment was  affirmed  by  the  Supreme  Court  of  the  United  States. 

But  appellants  also  contend  that  the  decision  of  this  court  in 
the  Bond  Debt  Cases  was  erroneous,  and  should  now  be  re- 
versed. First,  as  to  the  constitutionality  of  the  act  to  authorize 
a  loan  for  the  relief  of  the  treasury.  The  constitution  of  1868, 
art.  IX.,  sec.  7,  provides  that,  ufor  the  purpose  of  defraying 
extraordinary  expenditures,  the  state  may  contract  public  debts, 
but  such  debts  shall  be  authorized  by  law  for  some  single  object 
to  be  distinctly  specified  therein."  It  does  seem  to  us  that  noth- 
ing can  be  clearer  than  that  the  act  to  authorize  a  loan  for  the 
relief  of  the  treasury  violates  both  of  these  clauses  of  the  consti- 
tution. The  body  of  the  act  affords  no  more  information  as  to 
the  object  of  the  loan  than  the  title ;  and  for  all  practical  pur- 
poses it  might  just  as  well  have  been  entitled,  an  act  to  authorize 
a  loan  for  the  uses  of  the  state  government;  for  that  was  in  fact 
the  real  object  of  the  act.  The  debt  thereby  attempted  to  be 
contracted  was  certainly  not  "for  $ome  single  object"  and  such 
object  was  not  "distinctly  specified  in  the  act." 

The  purpose  of  this  provision  of  the  constitution  undoubtedly 
was  to  indicate  to  the  tax-payers,  when  it  was  proposed  to  create 
a  loan,  the  precise  purpose  to  which  the  money  to  be  borrowed 
was  to  be  applied ;  and  when  the  purpose  declared  by  the  act  is 
expressed  in  the  general  terms  ufor  the  relief  of  the  treasury," 
it  afforded  no  indication  whatever  of  the  particular  object  to  which 
the  borrowed  money  was  to  be  applied.  On  the  contrary,  when 
the  money  was  paid  into  the  treasury,  as  the  terms  of  the  act 
necessarily  implied  it  was  to  be,  it  would  become  applicable,  and 
undoubtedly  was  applied,  to  any  of  the  various  demands  that 
might  be  made  upon  the  treasury. 
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It  is  equally  clear  that  the  debt  sought  to  be  created  by  this 
act  was  not  for  any  "extraordinary  expenditure,"  for  provision 
had  already  been  made  for  the  redemption  of  the  "bills  receiv- 
able" by  an  act  passed  August  26,  1868  (14  Stat,  17),  for  the 
payment  of  the  interest  then  in  arrear  on  the  public  debt  by  an 
act  passed  on  the  same  day  (14  Stat,  18),  and  for  funding  the 
outstanding  bills  of  the  bank  of  the  state  by  an  act  passed  Sep- 
tember 15,  1868  (14  Stat,  22),  and  we  are  not  aware  of  any 
other  expenditures  which  the  legislature  was  then  called  upon  to 
provide  for,  which  could  with  any  propriety  be  classed  amongst 
"extraordinary  expenditures,"  and  none  such  have  been  suggest- 
ed to  us.  The  inevitable  inference  which  accords  with  the  well 
known  facts  is,  that  the  object  of  this  act  was  to  raise  money  for 
the  current  demands  on  the  treasury  to  meet  the  ordinary  ex- 
penses of  the  state  government,  and  therefore  plainly  in  violation 
of  the  constitution. 

The  position  taken  by  one  of  the  counsel  for  appellants,  that 
the  question  whether  a  debt  proposed  to  be  contracted  is  for  the 
purpose  of  defraying  an  ordinary  or  extraordinary  expenditure  is 
one  exclusively  for  the  determination  of  the  legislature,  and  the 
fact  that  they  have  authorized  the  loan  must  be  regarded  as  suffi- 
cient evidence  that  its  object  was  to  meet  an  extraordinary  expen- 
diture, would,  it  seems  to  us,  render  the  constitutional  provision 
wholly  nugatory.  Such  a  provision  was  undoubtedly  inserted  as 
a  check  upon  the  power  of  the  legislature  to  contract  public  debts, 
and  it  follows,  necessarily,  that  it  cannot  determine  conclusively 
the  limits  of  its  power  in  this  respect ;  for  otherwise  there  would 
be  no  check  upon  its  power  except  its  own  will. 

Next,  as  to  the  second  issue  of  bonds  for  the  payment  of  the 
interest  on  the  public  debt,  we  think  it  equally  clear  that  there 
was  no  shadow  of  authority  for  such  issue,  and  therefore  that  the 
bonds  of  that  issue  never  did  constitute  valid  obligations  of  the 
state.  It  will  be  observed  that  the  question  is  not  what  the 
governor  might  have  lawfully  done  under  the  authority  of  "an 
act  to  authorize  a  state  loan  to  pay  interest  on  the  public  debt" 
(14  Stat,  18),  but  the  question  is  whether  he  had  any  lawful 
authority  for  what  he  did  do.  The  question  is  not  whether, 
under  the  peculiar  phraseology  of  the  act,  the  governor  was  lim- 
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ited  to  the  issue  of  bonds  to  the  amount  of  one  million  of  dollars, 
or  whether  he  might  not  have  issued  as  many  bonds  as  would  be 
necessary  to  raise  that  amount  of  money,  provided  he  should 
deem  such  an  amount  necessary  to  pay  the  interest  on  the  public 
debt,  but  the  question  is  whether,  after  having  made  one  issue  of 
a  million  of  dollars  in  bonds,  he  had  any  authority  six  or  eight 
months  afterwards  to  make  a  second  issue  of  the  same  amount 
for  the  purpose  of  retiring  the  first  issue,  on  account  of  some 
objectionable  words  used  in  the  bonds  of  the  first  issue,  the  un- 
disputed testimony  showing  that  to  be  the  sole  object  of  the  sec- 
ond issue. 

It  is  quite  clear  that  the  act  in  question  does  not  even  purport 
to  contain  any  authority  for  the  exercise  of  such  a  power.  The 
legislature,  under  the  provisions  of  section  10  of  article  IX., 
might  have  provided  by  law  for  the  substitution  of  one  set  of 
bonds  for  another,  and  possibly  might  have  authorized  the  gov- 
ernor to  make  such  substitution ;  but  they  did  not  do  so,  and  we 
do  not  see  by  what  authority  the  governor,  or  any  other  officer  of 
the  state,  could,  in  the  absence  of  any  legislation  authorizing  it, 
assume  to  exercise  such  a  power;  and  hence  the  bonds  so  substi- 
tuted by  the  governor,  without  any  authority  whatever,  cannot 
constitute  any  part  of  the  valid  obligations  of  the  state.  But 
even  if  we  could  hold,  in  disregard  of  the  testimony,  that  such 
was  not  the  object  of  the  second  issue  of  the  bonds,  but  that  they 
were  designed  to  create  a  new  and  additional  debt  of  the  state, 
then  it  is  equally  clear  that  the  act  contains  no  shadow  <?f  au- 
thority for  the  creation  of  such  new  and  additional  debt.  If  the 
governor  could  lawfully  make  a  second  issue,  we  see  no  reason 
why  he  might  not  make  a  third  or  fourth,  or  an  indefinite  num- 
ber of  issues — there  being  just  as  much  authority,  under  the 
terms  of  the  act,  for  a  fourth  issue  as  there  is  for  a  second,  and 
certainly  a  construction  leading  to  such  a  result  cannot  be  re- 
garded as  a  correct  one. 

Our  next  inquiry  is  as  to  the  effect  of  the  act  of  December  22, 
1873  (15  Stat.,  518),  commonly  called  the  "consolidation  act." 
It  is  conceded  that  this  act  was  not  passed  by  the  constitutional 
majority  necessary  for  the  creation  of  a  public  debt,  and  that  it 
was  not  submitted  to  a  vote  of  the  people,  as  required  by  article 
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XVI.  of  the  constitution,  adopted  January  29,  1873  (15  Stat., 
466),  and  therefore  nothing  would  seem  to  be  clearer  than  that 
such  act  cannot  have  the  effect  of  creating  "any  further  debt  or 
obligation' '  on  the  part  of  the  state,  and,  as  we  said  in  the 
Bond  Debt  Cases,  "must  be  regarded  as  simply  a  scheme  for  the 
readjustment  of  the  then  existing  debt."  It  cannot  have  the 
effect  of  making  anything  a  debt  of  the  state  which  was  not  then 
a  valid  obligation  of  the  state. 

The  argument  that  the  purpose  and  effect  of  the  act  was  to 
reduce,  and  not  to  increase,  the  debt  of  the  state,  and  therefore 
it  was  unnecessary  that  it  should  have  been  passed  by  a  two-thirds 
vote,  or  submitted  to  a  vote  of  the  people,  is  not  in  our  judgment 
entitled  to  any  weight.  •  The  constitution  having  prescribed  the 
only  way  in  which  a  debt  of  the  state  can  be  contracted,  any 
attempt  by  the  legislature  to  create  one  in  any  other  way  must 
necessarily  be  futile,  even  though  the  legislature  may  at  the  same 
time,  and  by  the  same  act,  make  such  provisions  as  that  the  debt 
of  the  state,  to  a  larger  amount  than  the  proposed  new  debt, 
shall  be  paid  or  otherwise  extinguished.  If  there  is  a  lack  of 
power  to  create  the  new  debt,  that  cannot  be  supplied  by  the  pay- 
ment of  an  old  debt,  but  can  only  be  supplied  by  complying  with 
the  requirements  of  the  constitution.  So  that  even  if  it  be  con- 
ceded that  the  effect  of  the  "consolidation  act,"  fully  carried  out, 
would  be  to  reduce  the  gross  amount  of  the  debt  of  the  state,  yet 
it  would  by  no  means  follow  that  bonds  originally  issued  without 
constitutional  authority  would  thereby  become  valid  obligations 
of  the  state.  They  would  still  continue  to  be,  as  they  were 
before,  evidences  of  debt  not  contracted  by  the  state  in  the  only 
mode  in  which  it  could  contract,  and  therefore  not  valid  obliga- 
tions of  the  state. 

But  it  is  contended  that  by  the  terms  of  the  "consolidation 
act"  a  contract  of  compromise  was  entered  into  by  the  state  with 
its  bondholders,  which  is  binding  upon  the  state.  It  seems  to  us 
that  the  argument  in  support  of  this  position  wholly  ignores  the 
important  and  vital  distinction  between  a  state  and  the  legislature 
of  a  state,  and  assumes  that  the  latter  is  invested  with  supreme 
power  so  far  as  making  contracts  for  the  state  is  concerned. 
This,  as  we  have  seen,  is  an  entire  mistake,  and  that,  on  the  con- 
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trary,  the  power  of  the  legislature  in  contracting  a  public  debt  is 
limited  and  controlled  by  the  express  terms  of  the  constitution. 
It  will  not  be  denied  that  it  is  essential  to  the  validity  of  any 
contract,  whether  of  compromise  or  otherwise,  that  there  should 
be  power  in  the  contracting  parties  to  make  the  contract  in  ques- 
tion. Now,  as  the  legislature  in  undertaking  to  pass  the  "con- 
solidation act"  did  not  pursue  the  mode  prescribed  by  the  consti- 
tution, in  which  alone  any  debt  of  the  state  could  be  contracted, 
any  contract  based  upon  that  act,  whether  by  compromise  or 
otherwise,  purporting  to  fix  anything  upon  the  state  as  a  debt 
which  was  not  so  before,  was  without  authority,  and  an  absolute 
nullity. 

The  whole  question  is  one  of  power.  The  very  object  of  the 
constitutional  provisions  was  to  place  restrictions  upon  the  power 
of  the  legislature  to  contract  public  debts,  and  to  say  that  the 
legislature  could,  by  the  act  of  March  13,  1872  (15  Stat,  278), 
commonly  called  the  "validating  act,"  or  .by  the  "consolidation 
act,"  neither  of  which  was  passed  by  the  requisite  constitutional 
majority,  make  that  a  valid  debt  of  the  state  which  was  not  so 
before,  would  be  to  say  that  the  very  body  whose  power  was 
intended  to  be  restricted  by  these  constitutional  provisions  could 
by  these  means  evade  and  utterly  disregard  such  restrictions. 

Again,  it  is  urged  that  the  "consolidation  act"  must  be  regarded 
as  a  proposition  by  the  state  to  its  bondholders  for  a  compromise 
of  doubtful  rights,  and  that  the  state  having  received  all  the  bene- 
fits, must  bear  all  the  burdens  of  the  arrangement.  Without 
repeating  here  what  we  have  just  said  as  to  the  lack  of  power  on 
the  part  of  the  legislature  to  make  any  such  arrangement,  in  so 
far  as  it  involved  the  creation  or  acknowledgment  of  any  new 
debt  on  the  part  of  the  state,  we  think  such  a  view  is  based  upon 
an  entire  misconception  of  the  terms  of  the  "consolidation  act." 
It  was  not  a  proposition  to  the  bondholders  as  a  class,  or  to  the 
holders  of  any  particular  issue  of  bonds,  that  if  they,  or  even  a 
majority  of  them,  would  surrender  all  their  bonds,  new  ones  would 
be  issued  to  them  for  one  half  of  their  face  value,  with  the  addi- 
tional advantages  proposed  by  the  act,  but  it  was  a  proposition 
addressed  to  each  individual  bondholder,  and  did  not  even  involve 
the  necessity  that  such  individual  bondholder  should  surrender  all 
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of  his  bonds  before  he  would  be  entitled  to  exchange  or  fund  any 
of  them  under  the  act. 

For  example,  if  A.  held  bonds  the  validity  of  which  has  never 
been  questioned,  and  also  other  bonds  issued  under  the  act  to 
authorize  a  loan  for  the  relief  of  the  treasury,  he  might,  under 
the  terms  of  the  "consolidation  act,"  have  retained  the  former 
and  funded  the  latter,  as  there  is  not  a  word  in  the  act  to  pre- 
vent him  from  so  doing.  It  is  an  entire  mistake,  therefore,  to 
say  that  the  holders  of  bonds  were  induced  to  fund  their  unques- 
tioned bonds  by  the  opportunity  offered  them  of  funding  those 
which  might  be  questioned,  and  thus  a  final  composition  was  had 
between  the  state  and  its  bondholders.  There  is  nothing  in  the 
act  to  authorize  the  assumption  that  any  such  inducement  was 
held  out  to  the  bondholders,  and  certainly  nothing  whatever  to 
indicate  that  the  state  required,  as  a  consideration  for  funding 
bonds  that  might  be  questioned,  the  surrender  of  other  unques- 
tionable bonds. 

Indeed,  there  is  nothing  in  the  act  to  indicate  that  the  legisla- 
ture regarded  any  of  the  bonds,  the  funding  of  which  was  therein 
provided  for,  as  questionable  obligations  of  the  state ;  and,  on 
the  contrary,  the  only  bonds  which  seem  to  have  been  so  re- 
garded— a  very  large  amount  of  the  "conversion  bonds" — were 
"declared  to  be  absolutely  null  and  void."  So  that  it  is  difficult 
to  conceive  how  either  the  legislature  or  the  bondholders  could 
then  have  regarded  the  "consolidation  act"  as  a  proposition  for 
the  compromise  of  doubtful  claims,  and  that  the  surrender  of 
unquestioned  bonds  should  be  regarded  as  a  consideration  for  the 
privilege  of  funding  those  that  were  questionable.  When,  there- 
fore, a  bondholder  surrendered,  for  the  purpose  of  funding,  in- 
valid bonds,  he  parted  with  something  which  was  of  no  value, 
and  could,  therefore,  constitute  no  consideration  for  a  contract, 
and  the  bonds  which  he  received  in  exchange  therefor  rest  upon 
no  better  foundation  than  those  which  he  surrendered. 

We  do  not  think  the  uLo*t  Bonds  Ca$e"  (15  S.  C,  224), 
relied  upon  by  the  appellants,  is  in  point.  In  the  first  place,  in 
that  case  there  was  no  lack  of  power  to  make  the  contract ;  and, 
in  the  second  place,  it  is  very  manifest  that  the  arrangement  there 
entered  into  was  entered  into  as  a  whole,  and  as  a  compromise  of 
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disputed  claims.  In  fact,  that  case  turned  upon  the  question 
whether  the  arrangement  there  brought  in  question  was  intended 
as  payment  or  satisfaction,  or  whether  it  was  intended  as  mere 
substitution  of  one  class  of  bonds  for  the  other,  and  it  was  held 
that  the  intention  was  payment,  and  not  substitution. 

We  have  carefully  considered  the  various  cases  cited  by  appel- 
lants, decided  by  the  Supreme  Court  of  the  United  States  since 
our  decision  in  the  Bond  Debt  Cases  was  rendered,  and  we  are 
unable  to  discover  any  conflict  between  the  points  there  decided 
and  the  principles  established  by  such  cases ;  and  after  a  careful 
consideration  of  the  whole  matter,  we  can  see  no  reason  why  the 
former  decision  of  this  court  should  be  overruled. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Cir- 
cuit Court,  in  each  of  the  cases  above  stated,  be  affirmed. 


IVY  v.  CASTON. 
DEVRIES  &  CO.  v.  SAME. 


1.  Where  the  affidavit  upon  which  an  attachment  is  issued  by  a  clerk 
of  court  or  Circuit  judge  positively  alleges  a  mortgage  given  by  the 
debtor  to  another,  and  contains  a  statement  of  belief,  resting  upon 
hearsay,  inferences,  and  conjecture,  that  there  was  intent  to  defraud, 
but  makes  no  positive  averment  founded  on  sufficient  facts  as  to  the 
intent  and  purpose  of  this  mortgage — the  attachment  should  be  dis- 
solved, on  motion,  for  irregularity. 

2.  Quere:  Is  a  mortgage  a  disposition  of  property  within  the  meaning 
of  the  attachment  law? 

3.  Whether  an  attachment  has  been  improvidently  issued  or  not  in- 
volves a  question  more  of  fact  than  of  law. 

Before  Fraser,  J.,  York,  November,  1883. 

These  were  motions  to  dissolve  attachments  issued,  the  one  by 
the  order  of  Judge  Witherspoon,  of  the  sixth  Circuit,  in  the  case 
of  William  Devries  &  Co.  against  J.  P.  Caston ;  and  the  other 
by  the  clerk  of  court  in  the  case  of  J.  M.  Ivy  against  the  same 
defendant.     Both  were  levied  in  September,  1883. 
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The  affidavit  in  the  Ivy  case  upon  which  the  attachment  issued 
was  made  by  J.  J.  Waters,  Esq.,  and  was  as  follows: 

I.  That  a  cause  of  action  exists  against  the  defendant  and  in 
favor  of  the  plaintiff,  to  wit  (the  action  being  now  pending  and 
deponent  being  one  of  plaintiff's  attorneys):  (1.)  Plaintiff  is  the 
holder  of  a  note  of  which  the  following  is  a  copy,  the  original 
signature  being  in  the  handwriting  of  the  defendant : 

$1,377^  Rock  Hill,  S.  C,  Sept.  8,  1883. 

One  day  after  date  I  promise  to  pay  to  the  order  of  J.  M.  Ivy 
&  Co.  thirteen  hundred  and  seventy-seven  61-100  dollars,  with 
interest  from  date  until  paid,  at  ten  per  cent,  per  annum,  for 
value  received.  (Signed)  J.  P.  CASTON. 

(2.)  W.  G.  Reid  &  Co.,  at  defendant's  request,  sold  merchan- 
dise to  him  amounting  to  one  hundred  and  sixty-three  60-100 
dollars,  which  account  is  now  due,  and  the  same  has  been  duly 
assigned  to  the  plaintiff,  everything  stated  with  reference  to  this 
account  being  based  upon  information  and  belief  growing  out  of 
communications  had  with  W„  G.  Reid  and  the  plaintiff. 

II.  That  the  defendant  has  recently  executed  a  mortgage  upon 
his  stock  of  goods  at  Rock  Hill  to  one  S.  K.  Marks,  of  Chester, 
S.  C,  in  the  sum  of  ten  thousand  dollars,  to  wit,  on  April  30, 
1883,  which  mortgage  this  deponent  believes  to  be  fraudulent 
and  made  to  dispose  of  his  said  stock  of  goods  with  intent  to 
defeat,  hinder,  delay,  and  defraud  his  creditors,  and  among  them 
the  plaintiff.  Deponent  states  his  grounds  of  belief  as  follows : 
1.  The  said  S.  K.  Marks  is  the  keeper  of  a  small  furniture  store 
in  the  town  of  Chester,  and  cannot  now  be  worth,  and  could  not 
on  April  30,  1883,  judging  from  his  surroundings,  have  been 
worth  near  the  sum  of  ten  thousand  dollars.  2.  That  S.  K. 
Marks  is  a  relative  of  the  said  defendant,  and  during  the  past 
year  there  has  been  no  apparent  change  in  the  extent  of  his 
business.  3.  After  allowing  for  the  defendant's  indebtedness 
outside  and  known  to  the  deponent  and  heard  of,  including  the 
claims  of  the  plaintiff,  deponent  does  not  believe  that  the  said 
defendant,  judging  from  the  character  and  extent  of  his  business 
at  Rock  Hill,  where  deponent  resides,  can  be  indebted  to  the  said 
S.  K.  Marks,  or  any  other  person  or  persons,  in  any  such  sum 
as  ten  thousand  dollars,  or  even  the  half  of  said  sum ;  and  that 
during  the  past  year  there  has  been  no  apparent  change  in  the 
extent  of  his  business. 

Wherefore  deponent  prays  for  a  warrant  of  attachment  against 
the  property  of  defendant  in  behalf  of  the  plaintiff. 

The  affidavit  in  the  case  of  Devries  &  Co.  against  Caston,  upon 
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which  the  attachment  was  issued,  was  made  by  G.  W.  S.  Hart, 
Esq.,  and  was  as  follows : 

1.  That  he  is  one  of  the  attorneys  (Hart  &  Hart)  for  plaintiffs 
in  above  entitled  action,  and  that  plaintiffs  are  not  residents  of 
the  state  of  South  Carolina,  but  do  business  in  the  city  of  Balti- 
more, state  of  Maryland. 

2.  That  plaintiffs  have  two  causes  of  action  against  the  defen- 
dant, which  defendant  has  admitted  to  deponent,  and  which  plain- 
tiffs have  set  forth  in  their  sworn  complaint,  hereto  annexed. 

3.  That  deponent,  on  the  31st  day  of  August  last  past,  went 
over  from  Yorkville  to  Rock  Hill,  S.  C,  where  defendant  does 
business,  for  the  purpose  of  requesting  defendant  to  pay,  or  to 
secure  the  payment  of,  the  two  notes  described  in  the  said  com- 
plaint. That  deponent  did  so  request  defendant,  and  defendant 
averred  his  inability  to  pay  at  said  time,  and  stated  that  bis  stock 
of  merchandise,  etc.,  was  already  under  mortgage  for  over  ten 
thousand  dollars.  That  deponent,  on  his  return  to  Yorkville, 
proceeded  to  examine  the  public  records  of  York  county,  and 
there  found  recorded  in  book  UAAA,"  pp.  272,  273,  a  mortgage 
to  S.  K.  Marks,  of  Chester  county,  S.  C.  That  the  copy  mort- 
gage hereto  annexed  is  a  true  copy  of  said  mortgage  as  recorded. 
That  since  his  said  return  from  Rock  Hill,  deponent  has  made 
inquiry  as  to  the  reputed  worth  of  said  S.  K.  Marks,  whom  de- 
ponent knows  to  be  the  keeper  of  a  small  furniture  store  in 
Chester,  S.  C. ;  and  from  said  inquiries,  and  such  personal 
knowledge  as  deponent  had  and  has,  deponent  was  strengthened 
in  his  belief,  and  does  now  verily  believe,  that  said  S.  K,  Marks 
is  not,  and  was  not  at  the  time  of  the  execution  of  said  mort- 
gage, worth  so  much  as  five  thousand  dollars,  estimating  therein 
any  and  every  species  of  property  of  which  the  said  S.  K.  Marks 
is  now  or  was  then  possessed;  and,  therefore,  that  James  P. 
Caston  could  not  have  been  indebted  to  said  S.  K.  Marks  in  any 
such  sum  as  ten  thousand  dollars. 

4.  That  from  the  terms  of  said  mortgage,  and  the  matters  and 
things  hereinbefore  recited,  deponent  was  led  to  believe,  and  does 
verily  believe,  that  said  mortgage  was  executed  by  the  said  James 
P.  Caston  to  the  said  S.  K.  Marks  (a  relative,  as  deponent  is 
informed  and  believes)  with  the  intent  so  to  dispose  of  the  pro- 
perty so  mortgaged  as  to  defeat,  hinder,  delay,  and  defraud  the 
creditors,  and  among  them  the  plaintiffs  above  named,  of  him, 
the  said  James  P.  Caston. 

5.  That  the  books  of  the  county  auditor  for  York  county  show 
that  James  P.  Caston  has  returned  for  taxation  real  estate  valued 
at  twelve  hundred  and  fifty  dollars,  and  personal  estate  valued  at 
fourteen   hundred  and   seventy-five   dollars.     That   the   public 


Digitized  by 


Google 


586  Ivy  v.  Caston. 


Statement  of  the  Case.  [21  S.  C. 

records  show  that  his  real  estate  is  under  mortgage  to  secure  the 
payment  of  ten  hundred  and  eighteen  dollars. 

Motions  were  made  by  defendant  to  set  these  attachments  aside 
because  both  irregularly  and  improvidently  issued.  The  affidavits 
relating  to  the  second  ground  of  the  motions  need  not  be  stated. 
The  Circuit  judge  overruled  both  grounds  of  the  motion,  saying 
as  to  the  first:  uIf  the  matter  were  before  me  on  an  application 
for  a  warrant  of  attachment,  I  would  have  some  doubt  as  to  the 
sufficiency  of  the  affidavits  on  which  the  warrant  in  the  case  of 
J.  M.  Ivy  was  issued;  but  I  am  not  willing  to  disturb  the  conclu- 
sion of  the  clerk  that  the  prima  facie  evidence  of  fraud  is  suffi- 
cient in  the  case  of  James  M.  Ivy.  The  additional  facts  stated 
in  the  affidavit  on  which  the  warrant  was  issued  in  the  case  of 
Wm.  Devries  &  Co.  are  clearly  sufficient  for  this  purpose." 

The  defendant  appealed  in  both  cases  upon  the  grounds  fol- 
lowing : 

1.  For  error  in  not  holding  that  in  each  of  the  above  cases  the 
warrant  of  attachment  should  be  vacated  upon  the  ground  that 
the  affidavits  upon  which  they  were  based  did  not  set  forth  a 
cause  of  action  in  favor  of  the  plaintiffs  against  the  defendant, 
and  did  not  specify  the  amount  of  the  claim  and  the  grounds 
thereof. 

2.  Because  the  affidavit  on  which  the  warrant  of  attachment 
in  the  case  of  James  M.  Ivy  was  based  should  have  been  made 
by  the  said  James  M.  Ivy  instead  of  by  his  attorney. 

3.  Because  it  does  not  appear  from  the  facts  stated  in  either  of 
the  affidavits  in  above  cases  that  the  defendant  assigned,  or  dis- 
posed of,  or  removed,  or  was  about  to  remove,  the  property  men- 
tioned in  the  mortgage  to  S.  K.  Marks,  or  with  intent  to  defraud 
his  creditors. 

4.  Because  said  attachments  were  not  issued  in  conformity 
with  the  provisions  and  requirements  of  section  250  of  the  code 
of  procedure  in  this  state. 

5.  Because  his  honor,  it  is  respectfully  submitted,  erred  in 
holding  that  the  mortgage  executed  to  S.  K.  Marks  by  the  defen- 
dant was  such  an  assignment  or  disposal  of  the  property  as  is 
meant  by  the  said  attachment  law. 

6.  Because  said  mortgage  was  satisfied  and  so  marked  several 
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months  before  said  attachments  were  issued,  and  was  not  in  exist- 
ence at  the  date  of  said  issuing. 

7.  For  error  in  not  holding  that  said  attachments  were  void. 

8.  Because  the  affidavits  herein  referred  to  were  not  in  com- 
pliance with  the  provisions  and  requirements  of  the  said  attach- 
ment act,  and  his  honor  erred  in  holding  that  said  defects  could 
be  cured  by  subsequent  affidavits,  and  in  not  holding  that  said 
affidavits  were  fatally  irregular  and  defective. 

9.  That  his  honor  erred  in  holding  that  the  facts  of  the  case 
justified  the  issuing  the  warrants  of  attachment  in  above  cases. 

Messrs.  Wilson  $  Wilson,  for  appellant. 

Messrs.  C.  JE.  Spencer  and  Hart  $  Hart,  contra. 

November  14,  1884.  The  opinion  of  the  court  was  deliv- 
ered by 

Mr.  Chief  Justice  Simpson.  Motions  were  made  in  the 
above  cases  at  chambers,  before  his  honor  Judge  Fraser,  in  No- 
vember, 1883,  to  discharge  the  attachments  therein.  The 
motions  were  made  on  two  grounds :  First,  for  irregularity,  the 
affidavits  on  which  each  was  based  being  alleged  to  be  insuffi- 
cient. Second,  that  the  warrants  were  improvidently  issued, 
because  the  facts  stated  in  the  affidavits  were  untrue.  Judge 
Fraser  dismissed  the  motion  in  each  case  with  $10  costs.  The 
defendant  has  appealed,  assigning  error  to  the  Circuit  judge  in 
holding  the  affidavits  sufficient,  and  the  warrants,  therefore,  regu- 
lar ;  and  also  in  holding  that  the  facts  alleged  had  been  sustained ; 
in  other  words,  in  holding  that  the  warrants  had  neither  been 
irregularly  nor  improvidently  issued. 

The  remedy  by  attachment  for  the  collection  of  a  debt,  though 
not  strictly  a  common  law  proceeding,  is  yet  of  ancient  origin, 
and  has  been  incorporated  into  the  legal  systems  of  most  coun- 
tries where  the  rights  of  creditors  are  at  all  regarded.  It  has 
been  engrafted  by  statute  in  some  form  upon  the  laws  of  perhaps 
all  of  our  states.  While  no  doubt  it  is  a  proceeding  necessary  to 
trade  and  commerce,  yet  it  is  a  severe  and  somewhat  harsh 
remedy,  and  should  not  be  extended  beyond  its  prescribed  limits. 
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In  our  state  its  foundation  is  an  affidavit,  in  which  must  be  con- 
tained the  conditions  specified  in  the  act,  to  wit,  that  a  cause  of 
action  exists  against  the  defendant,  specifying  the  amount  of  the 
claim,  *  *  *  and  that  the  defendant  "has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
any  of  his  property  with  intent  to  defraud  his  creditors." 

If  such  affidavit  be  not  made,  or  if  either  of  these  conditions 
be  wanting  in  the  affidavit  made,  and  this  appears  upon  the  face 
of  the  proceedings,  it  would  not  be  regular  to  issue  the  warrant ; 
and  if,  notwithstanding  these  defects,  it  should  be  issued,  it  may 
be  dissolved  on  motion,  on  the  ground  of  irregularity.  This,  of 
course,  refers  to  cases  where  the  attachment  is  sought  on  the 
ground  of  disposition  of  property,  &c,  &c.  So,  too,  if  the 
statements  contained  in  the  affidavit,  which,  if  true,  would  be 
sufficient  to  sustain  the  warrant,  should  afterwards  be  made  to 
appear  by  counter-affidavits  to  be  untrue,  the  attachment  may  be 
dissolved  on  the  ground  that  it  has  been  improvidently  issued. 
These  attachments,  as  has  been  said  above,  are  assailed  here  upon 
both  of  the  grounds  mentioned,  to  wit,  because  both  irregularly 
and  improvidently  issued.  The  first  was  issued  by  the  clerk  of 
the  court  and  the  other  by  the  judge  of  the  Circuit,  and  each 
upon  the  affidavit  of  the  attorney  of  the  plaintiff.  These  affida- 
vits will  be  found  in  the  statement  of  the  case. 

We  have  three  cases  in  our  recent  reports,  in  which  the 
requirements  of  affidavits  in  attachment  proceedings  have  been 
discussed  and  adjudicated.  Smith  $  Melton  v.  Walker,  6  S.  C\, 
169;  Brown  v.  Morris,  10  S.  C,  469;  and  CJautsen  v.  Fultz, 
13  S.  C  478.  When  the  cases  before  the  court  are  examined 
under  the  light  of  these  cases  just  cited,  we  are  constrained  to 
the  conclusion  that  the  Circuit  judge  erred  in  holding  the  affida- 
vits sufficient,  and  in  refusing  defendant's  motions. 

In  Smith  fi  Melton  v.  Walker,  it  was  said,  in  substance,  that 
where  the  attachment  is  sought  upon  the  ground  that  the  debtor  has 
assigned,  disposed  of,  or  secreted'  his  property,  or  is  about  to  do 
so,  the  affidavit  must  not  be  founded  simply  upon  information  and 
belief,  but  it  must  state  the  facts  upon  which  this  belief  is  based. 

In  Brown  v.  Morris,  where  the  plaintiff  had  attempted  to  con- 
form to  this  rule,  at  least  in  form,  by  stating  the  facts  upon  which 
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he  relied,  it  was  held  that  in  addition  to  the  statements  of  the 
facts,  and  the  sources  from  which  the  information  is  derived,  the 
evidence  presented  in  support  thereof  should  be  of  such  a  charac- 
ter as  would  in  an  action  at  law  prima  facie  establish  the  facts 
alleged,  the  court  saying,  "that  in  no  other  way  than  in  such 
sense  and  by  such  means,  can  the  requisite  facts  be  made  to  ap- 
pear to  the  judge  or  other  proper  officer  before  whom  the  motion 
is  made."  And  in  Clau98en  v.  Fultz,  where  the  attachment  was 
obtained  upon  an  affidavit  in  which  deponent  stated  upon  infor- 
mation and  belief,  that  the  defendant  was  disposing  of  his  pro- 
perty and  effects  with  intent  to  defraud  his  creditors,  and  that  he 
was  running  his  business  as  agent  for  that  purpose,  the  court  held 
that  such  affidavit  was  insufficient,  and  that  the  plaintiff  should 
go  further  and  ushow  an  actual  disposition  of  the  property  made 
or  intended,  tvith  intent  to  defraud  his  creditors." 

Now  the  only  fact  found  in  the  affidavits  here,  which  stands 
free  from  mere  information  and  belief,  and  which  is  sustained  by 
a  positive  averment  of  the  deponent,  is  the  fact  that  the  debtor, 
previous  to  the  issuing  of  the  attachment,  had  executed  a  mort- 
gage of  his  property  to  one  Marks,  a  relative.  The  affiant  in 
each  case,  it  is  true,  after  stating  this  fact,  does  go  on  to  say  that 
from  inquiry  and  such  information  as  could  be  obtained,  he  does 
not  believe  that  Caston  could  be  indebted  to  Marks  in  the  sum 
mentioned  in  the  mortgage,  and  that  said  mortgage  was  executed 
with  the  intent  to  defraud  the  creditors  of  Caston. 

Now  the  execution  of  the  mortgage  would  not  in  itself  be  suffi- 
cient to  satisfy  the  statute  as  a  ground  for  the  attachment;  be- 
cause it  does  not  follow  in  every  case  that  the  execution  of  a 
mortgage  is  intended  to  defraud  creditors.  Mortgages  are  legiti- 
mate transactions  and  are  of  very  frequent  occurrence.  There 
must  be  something  more  than  this — something  more  than  a  dis- 
position of  the  property  even — there  must  be  a  disposition  made 
or  intended,  with  intent  to  defraud  creditors ;  and  the  affidavit 
should  contain  facts  bearing  upon  both  of  these  conditions.  Even 
assuming  that  the  execution  of  the  mortgage  here  might  satisfy 
the  first  condition,  i.  e.y  a  disposition  of  the  defendant's  property 
(which  it  is  not  necessary  now  to  determine),  yet  the  affidavits  are 
wanting  in  the  statement  of  facts  to  satisfy  the  second,  viz.,  the 
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intent  to  defraud  creditors.  There  is  a  statement  of  belief  on 
the  part  of  the  affiants,  but  this  belief  when  analyzed  seems  to 
rest  more  upon  hearsay,  inferences,  and  conjecture,  than  facts 
within  the  knowledge  of  the  affiants,  capable  of  being  testified  to 
by  them. 

Of  course,  we  decide  nothing  as  to  the  character  and  intent  of 
this  mortgage.  It  may  or  not  have  been  fraudulent  in  purpose. 
That  is  not  the  question  before  us.  We  are  considering  the  suffi- 
ciency of  the  affidavits  to  sustain  the  attachments,  and  as  the 
weight  of  these  consists  in  the  statement  that  the  debtor  had  exe- 
cuted a  mortgage  of  his  property  previous  to  the  issuing  of  the 
attachments,  with  no  positive  averment  founded  on  sufficient  facts 
as  to  the  intent  and  purpose  of  this  mortgage,  we  think,  under 
the  principles  laid  down  in  the  cases  cited  supra,  that  said  attach- 
ments should  have  been  dissolved  for  irregularity. 

Having  reached  this  conclusion  upon  the  first  ground  of  appeal, 
it  is  unnecessary  to  discuss  the  second,  and  especially  as  that  in- 
volves more  a  question  of  fact  than  of  law. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  Cir- 
cuit Court  be  reversed. 


BUCK,  HEFFLEBOWER  &  NEER  v.  MARTIN. 

1.  Whore  a  widowed  mother  erected  a  dwelling  house  and  out-buildings 
upon  an  unimproved  tract  of  land  belonging  to  herself  and  her  four 
infant  children,  in  which  house  they  all  lived  together,  she  should 
be  allowed  in  partition  the  portion  of  the  tract  on  which  the  im- 
provements were  erected,  or,  in  case  of  sale,  the  increased  value  by 
reason  of  such  improvements. 

2.  In  giving  the  improving  tenant  the  increased  value  by  reason  of  the 
improvements,  such  increased  value  must  be  ascertained  after  sale, 
and  determined  with  reference  to  the  purchase  money  of  the  entire 
property. 

3.  Infant  children  living  with  their  mother  on  the  common  property 
have  no  just  claim  for  rents  and  profits  that  were  consumed  by 
themselves. 

Before  Hudson,  J.,  Abbeville,  February,  1884. 
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The  opinion  fully  states  the  case. 

Mr.  Eugene  B.  Gary,  for  appellants. 

Messrs.  Noble  $  Noble,  contra. 

November  14, 1884.    The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  McGowan.  In  January,  1865,  the  late  William 
Smith  made  a  deed  of  gift  of  a  tract  of  land  (525  acres)  to  the 
widow  and  children  of  his  deceased  son,  Thomas  W.,  viz.,  the 
widow,  Edna  F.,  and  four  children,  Mary  E.,  Samuel  J.,  Jennie 
F.,  and  Thomas  W.  Smith.  In  June,  1865,  the  widow  Edna 
intermarried  with  Benj.  M.  Martin,  and  the  family  went  into 
possession  of  the  land.  There  were  no  improvements  on  the 
place,  and  Mrs.  Martin  and  her  husband  erected  a  dwelling  house 
and  necessary  out-buildings,  which  it  is  alleged  enhanced  its 
value  about  $300.  In  1876,  Mary  E.,  one  of  the  children,  inter- 
married with  Lawrence  K.  Dantzler,  and  on  March  28,  1881, 
they  conveyed  the  interest  of  the  said  Mary  E.,  one-fifth,  to 
Richey  &  Miller,  and  the  same  was  sold  as  their  property  under 
execution  against  them,  March,  1883,  and  purchased  by  the 
plaintiffs,  who  took  sheriff's  title,  and  instituted  these  proceed- 
ings for  partition  of  the  land. 

B.  M.  Martin  and  his  wife  Edna  both  answered,  that  they  had 
put  permanent  improvements  upon  the  land,  paid  taxes  therefor, 
and  boarded,  clothed,  and  educated  the  children,  for  which  they 
were  entitled  to  compensation,  amounting  in  the  aggregate  to 
more  than  the  entire  value  of  the  land.  The  plaintiffs  replied, 
charging  waste,  denying  the  right  to  compensation  for  improve- 
ments, claiming  rents  and  profits  on  their  fifth,  and  pleading  the 
statute  of  limitations,  &c. 

It  was  referred  to  the  master,  M.  L.  Bonham,  jr.,  to  hear  and 
determine  the  issues.  He  took  testimony  and  made  report,  find- 
ing as  matter  of  fact  that  the  improvements  enhanced  the  value 
of  the  land  $300,  and  holding  that  the  same  should  be  allowed 
to  Martin  and  wife;  that  Martin  paid  the  taxes,  and  that  he 
should  have  refunded  to  him  what  he  had  paid  within  the  last 
six  years,  viz.,  $96.00;  and  that  the  plaintiffs  were  not  entitled 
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to  rents  and  profits  except  for  the  year  1883,  but  were  entitled 
to  partition  of  the  land.  On  exceptions  to  the  master's  report, 
the  cause  came  on  to  be  heard  by  Judge  Hudson,  who  held  that 
Martin  and  wife  were  not  entitled  to  compensation  for  the  im- 
provements upon  the  common  property,  and  ordered  a  writ  of 
partition  in  the  usual  form  to  divide  the  land  into  five  equal 
parts,  recommitting  the  report  as  to  the  taxes  paid. 

From  this  decree  Martin  and  wife  appealed  to  this  court  upon 
the  following  exceptions:  "1.  Because  his  honor,  the  presiding 
judge,  erred  in  sustaining  plaintiffs'  first  exception.  2.  Because 
the  judge  erred  in  failing  to  allow  Mrs.  Edna  F.  Martin  compen- 
sation for  improvements  erected  on  the  land  described  in  the 
complaint.  3.  Because  the  judge  erred  in  signing  a  writ  for  the 
partition  of  the  land  in  five  equal  portions/' 

We  agree  entirely  with  what  Chancellor  Dargan  said  in  a  note 
to  Williman  v.  Holmes,  4  Rich.  JSq.,  476:  "The  question 
whether  compensation  is  to  be  allowed  to  a  tenant  in  common, 
who  has  made  improvements  upon  the  common  estate,  as  against 
his  co-tenant,  has  been  attended  with  much  difficulty.  Not  to 
allow  it,  when  the  improvements  are  valuable,  in  many  cases  is 
highly  inequitable ;  yet  no  safe  rule  of  universal  application  can 
be  laid  down  upon  the  subject.  For  in  some  cases,  though  the 
improvements  may  add  to  the  permanent  value  of  the  estate,  it 
might  be  undesirable,  inconvenient,  or  even  ruinous,  for  the  co- 
tenant,  who  has  not  concurred  in  the  improvements,  to  meet  his 
share  of  the  expense,"  &c.  There  is  no  doubt  about  the  general 
rule.  Our  cases  have  settled  the  question  against  the  right  of 
an  improving  tenant-in-common  to  the  exclusive  benefit  of  his 
improvements.  Thurston  v.  Dickinson,  2  Mich.  JSq.,  317 ;  Del- 
let  v.  Whitner,  Cheves  JSq.,  223;  Hancock  v.  Day,  McMidL 
Eq.,  69 ;   Thompson  v.  Bostick,  Id.,  79. 

To  this  rule  however,  there  are  well  established  exceptions,  one 
of  which  is  that  where  improvements  are  made  by  a  tenant  in 
common,  who  has  reason  to  believe,  and  does  honestly  believe, 
that  he  has  fee  simple  title  in  severalty  to  the  land  so  improved. 
In  such  case  the  tenant  is  allowed  compensation,  and  if  practi- 
cable, in  partition  the  part  of  the  land  so  improved  will  be  as- 
signed to  the  tenant  who  made  the  improvements,  without  charg- 
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ing  him  with  the  value  of  said  improvements;  that  is  to  say,  the 
partition  will  be  made  without  any  reference  to  the  improvements. 
Williman  v.  Holmes,  supra;  Seaife  v.  Thornton,  15  S.  C, 
337;  Annely  v.  DeSaussure,  17  jM.,  391;  Johnson  v.  J5Tar- 
relson,  18  Id.,  604. 

In  this  last  case  the  principle  is  announced  by  the  Chief  Jus- 
tice as  follows :  "As  a  general  rule,  and  in  ordinary  cases,  where 
the  co-tenants  are  all  known  and  easy  of  access,  and  one  moves 
forward  without  consultation  with  the  others,  and  erects  improve- 
ments of  his  own  accord  whether  desired  or  not  by  the  others,  he 
does  so  at  his  own  risk,  and  such  improvements  will  not  be 
allowed.  *  *  *  Where,  however,  improvements  have  been  erect- 
ed by  a  co-tenant,  which  add  value  to  the  common  estate,  and 
erected  under  circumstances  which  would  make  it  a  great  and 
obvious  hardship  upon  the  improving  tenant  to  deprive  him  en- 
tirely of  the  benefit  of  such  improvements,  throwing  their  whole 
value  into  the  common  estate  for  partition,  the  disposition  of  the 
court  of  equity  has  always  been  to  give  the  improving  tenant 
the  benefit  thereof  as  far  as  consistent  with  the  equity  of  his  co- 
tenants.  1  Story  Eq.  Jur.,  §  655."  It  seems  to  us  that  the 
improvements  in  this  case  were  erected  by  the  mother  and  her 
husband,  "under  circumstances  which  would  make  it  a  great  and 
obvious  hardship  upon  them  to  be  deprived  of  the  benefit  of  such 
improvements,  throwing  their  whole  value  into  the  common 
estate/ ' 

We  do  not  regard  the  rule  that  the  improving  co-tenant  is  not 
entitled  to  compensation,  as  applying  to  the  case  where  all  the 
co  tenants  concur  in  the  improvements.  From  the  peculiar  cir- 
cumstances of  this  case,  we  must  regard  it  as  belonging  to  that 
c1a8S  of  cases.  It  is  true  that  the  children  were  minors  at  the 
time  the  improvements  were  made  and  could  not  consent  for 
themselves,  but  they  were  with  their  mother,  and  the  family 
needed  a  home — indeed,  it  was  absolutely  necessary.  If,  at  the 
time,  an  application  had  been  made  to  the  court  for  leave  to 
build  a  little  cottage  on  the  common  property  as  a  shelter  for  the 
family,  can  there  be  a  doubt  that  such  application  would  have 
been  granted  by  the  court,  acting  for  the  children  ?  Ex  parte 
Palmer,  2  Hill  Ch.,  218;  Corbett  v.  Laurens,  5  Rich.  Eq.,  316. 
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Then  we  regard  that  done  which  should  have  been  done.  It  was 
not  the  legal  duty  of  the  mother  or  her  husband  to  support  the 
children  without  the  use  of  their  shares.  The  possession  of  the 
mother  was  also  the  possession  of  the  children  living  with  her, 
and  of  course  they  have  no  just  claim  for  rents  and  profits  which 
they  consumed  themselves.  The  plaintiffs  have  no  higher  rights 
than  Mrs.  Dantzler  transferred  to  Miller  &  Richey.  We  think 
the  facts  require  us  to  consider  the  improvements  as  made  with 
the  concurrence  of  all  the  co-tenants,  through  the  court  acting 
for  them. 

In  this  view,  what  equity  could  Mrs.  Dantzler  or  her  vendee 
have  as  to  more  than  one-fifth  of  the  land  without  regard  to  the 
improvements,  to  which  she  had  in  no  way  contributed  ?  Possi- 
bly the  land  may  be  somewhat  worn  by  cultivation,  but  that  was 
the  result  of  supporting  and  rearing  the  family  of  which  she  was 
a  member,  and  of  this  she  certainly  had  no  right  to  complain. 
We  think  this  is  an  exceptional  case,  and  that  under  the  circum- 
stances Mrs.  Martin  ought  to  have  the  enhanced  value  the  im- 
provements have  given  to  the  land,  and  that  the  same  may  be 
allowed  to  her  without  the  slightest  injustice  to  Mrs.  Dantzler 
or  any  one  who  stands  in  her  place  by  purchase  of  her  share ; 
that  the  writ  of  partition  be  so  framed  that  the  commissioners 
should  assign,  if  practicable,  to  Mrs.  Martin  the  portion  improved, 
without  charging  her  with  the  value  of  the  improvements;  or  if 
the  land  must  be  sold,  that  the  amount  added  to  its  value  by  the 
improvements  shall  be  allowed  her  out  of  the  proceeds  of  sale, 
before  an  equal  division  of  the  same  among  her  and  the  children 
or  those  now  owning  their  shares,  the  amount  added  to  the  value 
by  the  improvements  to  be  ascertained  after  the  sale  by  the  mas- 
ter fixing  the  ratable  proportions  of  their  value  to  that  of  the 
entire  tract  of  land,  considered  only  in  reference  to  the  purchate 
money  of  the  whole.     Hand  v.  S.  #  C.  R.  R.  Co.,  17  S.  (7.,  220. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Court,  subject  to  the  modifications  herein  indicated,  be  affirmed. 
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Decided  during1  the  period  comprised  in  this 
Volume,  and  not  reported  in  full. 


No.  1574.  State  v.  Jenkins.  April  Term,  1884.  Defen- 
dant was  indicted  for  cow-stealing.  The  prosecutor  missed  his 
cow  one  morning.  Following  its  tracks,  he  found  it  seven  miles 
distant  at  the  ferry  opposite  the  town  of  Beaufort,  in  the  posses- 
sion of  defendant,  who  was  then  butchering  it.  Prosecutor 
claimed  it  as  his  property.  The  defendant  said  he  had  bought  it 
from  a  man,  whose  name  was  unknown ;  but  if  the  cow  belonged 
to  the  prosecutor,  the  defendant  would  pay  for  it.  There  was 
other  evidence  in  the  case  that  defendant's  mother  had  agreed 
the  day  before  to  buy  a  cow  from  one  F. ;  that  on  this  morning, 
F.  had  come  to  town  and  reported  the  cow  at  the  ferry,  and  that 
she  had  then  sent  her  son,  the  defendant,  across  the  river  to 
butcher  the  cow.  In  argument,  the  defendant's  counsel  stated 
that  such  transactions  as  this  might  be  careless,  but  there  seemed 
to  be  no  remedy. 

In  charging  the  jury,  Judge  Pressley  said :  "Is  that  the  way 
an  honest  man  would  act  ?  *  *  *  Do  honest  people  act  so  ?" 
And  again  :  "If  that  is  the  way  business  is  done  in  Beaufort,  then 
the  sooner  its  morals  be  corrected,  the  better.  The  counsel  sug- 
gests there  is  no  remedy  for  this  kind  of  business.  I  know  a 
remedy,  and  a  very  good  one;  it  is  the  verdict  of  the  jury  ren- 
dered in  such  cases — that  is  a  legal  and  proper  remedy."  Defen- 
dant was  convicted.  Held,  on  appeal,  that  the  natural  and 
almost  inevitable  effect  of  this  language  was  to  influence  the  jury 
in  reaching  a  conclusion  by  conveying  to  them  the  impressions 
which  the  testimony  left  upon  the  mind  of  the  judge ;  and,  there- 
fore, that  the  Circuit  judge  transcended  the  limits  prescribed  for 
him  by  article  IV.,  §  26,  of  the  constitution. 

The  judge's  charge  w&s  not  given  in  the  case,  and  the  parts 
complained  of  were  stated  only  in  the  exceptions.    To  the  service 
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of  exceptions,  accepted  by  the  solicitor,  he  added :  "And  I  agree 
to  this  as  a  correct  statement  as  corrected  by  the  judge."  The 
court  say :  "We  take  this  occasion  to  say  that  the  practice 
adopted  in  this  case  of  incorporating  in  the  exceptions  only  such 
portions  of  the  judge's  charge  as  it  is  desired  to  review  is  not  a 
safe  one  for  the  appellant,  and  should  be  avoided.  For  unless  it 
appears  in  the  'Case,'  or  otherwise  than  in  the  exceptions 
merely,  that  the  judge  charged,  or  refused  to  charge,  the  points 
excepted  to,  we  cannot  assume  that  any  such  points  were  in  fact 
charged  or  refused.  *  *  *  In  this  case,  the  language  of  the 
acceptance  of  service  of  the  exceptions  affords  the  evidence  that 
the  judge  did  charge  as  is  therein  imputed  to  him.  We  have, 
therefore,  felt  at  liberty  to  consider  the  exceptions  in  this  case, 
which  otherwise  we  could  not  properly  have  done." 

Judgment  reversed.  Opinion  by  Mr.  Justice  McIver, 
June  16,  1884.  W.  J".  Verdier,  for  appellant.  F.  H.  Grantt, 
solicitor,  contra. 

No.  1575.  State  v.  Jones.  April  Term,  1884.  Several 
parties  were  indicted  for  murder,  but  only  Jones,  Allen,  and 
Hutson  were  arrested ;  and  they  were  put  upon  trial  at  Hampton 
C.  H.,  before  Judge  Cothran,  at  June  term,  1883,  and  were  con- 
victed of  manslaughter.  From  the  judgment  pronounced  in  the 
case,  Allen  and  Hutson  appealed.     Held — 

1.  That  in  reading  to  the  jury  his  notes  of  testimony,  the  Cir- 
cuit judge  did  not  violate  the  provisions  of  article  IV.,  section 
26,  of  the  constitution.     State  v.  White,  15  S.  C,  392. 

2.  If  the  Circuit  judge  misstates  the  testimony  in  charging 
the  jury,  the  proper  time  and  place  to  correct  such  misstatements 
are  at  the  trial,  or  at  most  by  a  motion  for  new  trial,  when  they 
would  be  corrected.  Exceptions  alleging  misstatements  in  a 
charge  present  no  errors  of  law. 

3.  The  judge  charged  the  jury  "that  the  jury  could  not  find 
those  charged  as  aiding  and  abetting  guilty  of  manslaughter 
only  if  the  principal  be  found  guilty  of  murder."  Inasmuch  as 
defendants  were  found  guilty  of  manslaughter  only,  an  exception 
alleging  error  in  this  portion  of  the  charge  raises  a  purely  specu- 
lative inquiry,  in  which  courts  of  justice  ought  not  to  indulge. 

Judgment  affirmed.     Opinion  by  Mr.  Justice  McIver,  June 
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16,  1884.     J.  P.  YoumanSy  for  appellant.     F.  H.  Gantt,  so- 
licitor, contra. 

No.  1580.  State  v.  White.  April  Term,  1884.  Defen- 
dant was  indicted  for  assault  and  battery  with  intent  to  kill  and 
murder,  and  for  aggravated  assault  and  battery,  and  was  tried  in 
Beaufort  county,  before  Judge  Cothran,  at  June  term,  1883. 
The  jury  found  a  verdict  of  "guilty."     Defendant  appealed  : 

1.  The  Circuit  judge  charged  the  jury  "that  perhaps  the  best 
test  by  which  to  determine  the  first  grade  of  the  offence,  assault 
and  battery  with  intent  to  kill  and  murder,  would  be  to  apply 
the  testimony  which  they  had  heard  to  the  case  as  if  an  actual 
homicide  had  occurred.  And  if  from  the  testimony  they  would 
be  satisfied  beyond  a  reasonable  doubt  that  if  death  had  ensued 
in  this  case  the  defendant  would  be  guilty  of  murder,  then  it 
would  be  their  duty  to  find  him  guilty  of  assault  and  battery 
with  intent  to  kill  and  murder/'  Seld,  that  this  charge  was  in 
exact  conformity  to  the  law,  and  certainly  favorable  for  the  de- 
fendant. 

2.  In  failing  to  go  further  and  instruct  the  jury  as  to  the  dif- 
ferent grades  of  homicide,  no  error  was  committed  which  can  be 
here  corrected,  his  attention  not  having  been  called  at  the  time 
to  such  omission. 

Judgment  affirmed.  Opinion  by  Mr.  Justice  McGowan, 
June  26,  1884.  W.  J.  Verdier,  for  appellant.  F.  H.  Gantt, 
solicitor,  contra. 

No.  1588.  Bookhart  v.  Dean.  April  Term,  1884.  This 
was  an  action  by  plaintiff  against  one  Alexander  to  recover  the 
share  of  crop  made  by  plaintiff  on  Alexander's  farm,  and  after 
the  death  of  Alexander  revived  against  Dean  et  al,  his  execu- 
tors. Before  action  brought,  a  settlement  had  been  made  by  a 
trial  justice  (but  not  the  nearest)  between  plaintiff  and  Alexander. 
Plaintiff  at  first  objected  to  a  settlement  being  made,  until  told 
by  the  trial  justice  that  if  it  was  not  fairly  made,  the  plaintiff 
could  have  his  remedy  at  law.  The  settlement  was  then  made 
by  this  officer,  the  plaintiff  assenting  to  all  the  items,  and  saying 
that  he  did  not  recollect  any  others,  all  disputes  being  resolved 
in  his  favor  by  Alexander's  direction,  and  both  parties  seemed 
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satisfied  with  the  result.  A  balance  in  favor  of  Alexander  was 
paid  out  of  plaintiff's  share  of  the  corn,  plaintiff  carrying  off  the 
remainder  and  receiving  pay  for  his  part  of  the  cotton  seed. 
The  referee,  to  whom  the  cause  was  referred,  disallowed  the  set- 
tlement, and  found  in  favor  of  plaintiff.  On  exceptions  to  this 
report,  including  exceptions  to  the  admissibility  of  evidence  by 
plaintiff,  Judge  Witherspoon  overruled  the  report  and  gave  judg- 
ment for  defendants.     Held,  on  appeal — 

1.  That  plaintiff 's  testimony  was  not  incompetent  under  sec- 
tion 400  of  the  code,  as  he  only  testified  to  acts  of  his  own  with 
which  he  in  no  way,  by  his  own  testimony,  attempted  to  connect 
the  deceased — such  connection  being  made  by  another  witness. 

2.  That  the  Circuit  judge  having  found  the  settlement  to  have 
been  full,  fair,  and  complete,  such  finding  not  being  without  evi- 
dence to  support  it,  or  opposed  to  the  weight  of  the  testimony, 
must  be  affirmed ;  and  it  therefore  makes  little  difference  whether 
the  settlement  was  made  by  the  proper  officer,  or  by  a  private 
individual. 

Judgment  affirmed.  Opinion  by  Mr.  Chief  Justice  Simp- 
son, July  1,  1884.  Wofford  $  Jennings  for  appellant.  Bobo 
ft  Carlisle,  contra. 

No.  1590.  State  ex  rel.  Maxwell  v.  Lewis.  April  Term, 
1884.  The  relator,  alleging  infancy  and  non-service  of  process, 
applied  to  the  Circuit  Court  for  a  writ  of  certiorari  directed  to 
Whaley,  a  trial  justice,  requiring  him  to  certify  the  proceedings 
in  the  case  of  Lewis  v.  Maxwell,  heard  and  decided  by  him  Octo- 
ber 27,  1883.  The  return  by  the  trial  justice  set  forth  all  the 
proceedings,  which  showed  a  service  by  the  trial  justice  upon  the 
defendant  in  that  case  of  the  summons  and  complaint,  an  appear- 
ance by  the  defendant,  and  that  there  was  no  plea  of  infancy, 
the  trial  justice  stating  "that  no  plea  of  minority  was  ever  made 
before  me  in  the  oral  answer  or  in  evidence."  Upon  hearing 
this  return,  the  court,  Witherspoon,  J.,  dismissed  the  proceed- 
ings, with  costs.  An  appeal  from  this  judgment  was  dismissed, 
the  court  saying  that  the  question  must  be  determined  by  an 
inspection  of  the  return  and  the  face  of  the  proceedings,  and 
they  failed  to  show  the  relator's  infancy,  and  did  show  his  volun- 
tary appearance,  even  though  there  had  been  an  irregular  and 
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« 

perhaps  unwarranted  service.  Opinion  by  Mr.  Chief  Justice 
Simpson,  July  3,  1884.  Bowen  £  Lee,  for  appellant.  Q-.  M. 
Trenholm,  contra. 

No.  1593.  Epstein  &  Bro.  v.  Brown.  April  Term,  1884. 
This  was  an  action  to  recover  $457.88  damages  for  an  alleged 
unlawful  taking  and  carrying  away  by  defendant  of  certain  per- 
sonal property  of  the  plaintiffs,  of  the  value  of  $228.94.  Ver- 
dict for  plaintiffs,  $400 ;  and  defendant  appealed.     Held — 

1.  That  in  charging  the  jury  that  "they  were  allowed  to 
punish  a  wrong-doer  and  deter  others  from  like  conduct,  and 
that  the  jury  might  find  vindictive  damages  in  this  case  if  they 
found  there  was  wilful  invasion  of  the  plaintiff's  right  of  pro- 
perty," the  Circuit  judge  (Wallace)  correctly  charged  a  principle 
of  law  applicable  to  such  cases. 

2.  A  refusal  to  grant  a  new  trial,  which  was  moved  upon  the 
ground  that  the  evidence  did  not  sustain  a  verdict  including  vin- 
dictive damages,  is  not  appealable  to  this  court.  Judgment 
affirmed.  Opinion  by  Mr.  Chief  Justice  Simpson,  July  7, 
1884.     J.  J.  Brown,  fur  appellant.     F.  H.  Gantt,  contra. 

No.  1594.  FiTZsrMONS  v.  Guanahani  Company.  April 
Term,  1884.  This  was  an  action  by  plaintiff  to  recover  from 
defendant  $750  for  analyzing  1,500  tons  of  guano  at  Port  Royal, 
at  defendant's  request,  the  complaint  alleging  that  plaintiff  was 
then  inspector  of  guanos  for  Richmond  county,  Georgia,  under 
the  laws  of  Georgia ;  that  the  compensation  provided  by  the 
laws  of  Georgia  for  such  services  was  fifty  cents  a  ton  ;  that 
plaintiff's  services  were  reasonably  worth  $750;  and  that  no 
part  thereof  had  been  paid.  Defendant  interposed  an  oral 
demurrer  at  the  trial,  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Judge  Wallace  overruled 
the  demurrer  and  defendant  appealed.    Held — 

1.  That  this  case  was  not  concluded  by  the  former  decision. 
16  5.  C,  192.  That  the  former  case  only  decided  that  under 
the  pleadings  there  plaintiff  should  have  been  confined  to  the 
cause  of  action  stated  in  his  complaint,  and  the  Circuit  judge 
there  having  held  otherwise,  his  ruling  was  reversed. 

2.  That  the  complaint  here  does  state  facts  sufficient  to  consti- 
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tute  a  cause  of  action.  Judgment  affirmed.  Opinion  by  Mr. 
Chief  Justice  Simpson,  July  7,  1384.  William  Elliott,  for 
appellant.      TP.  J.  Verdier,  contra. 

No.  1599.  Estes  v.  Woods.  April  Term,  1884.  This  was  an 
action  commenced  May  12,  1883,  on  a  sealed  note,  bearing  date 
April  8,  1875,  and  upon  an  alleged  new  promise,  to  wit,  a  letter 
written  by  defendant  to  plaintiff  on  January  29,  1882,  in  words 
following :  "My  family  has  been  sick  and  the  weather  so  bad 
that  I  could  not  come  over  and  see  you  concerning  that  note  you 
wrote  me  about.  I  am  going  to  Columbia  this  week,  and  when 
I  come  back  I  will  come  over  and  see  you  and  see  what  must  be 
done  concerning  the  same." 

The  Circuit  judge  (Fraser)  charged  the  jury  that  if  they  were 
satisfied  that  this  letter  was  in  reply  to  a  letter  received  by 
defendant  from  plaintiff,  and  that  in  such  letter  of  plaintiff  the 
note  sued  on  was  sufficiently  described  to  leave  no  doubt  as  to  the 
particular  debt  intended,  that  then  the  letter  of  defendant  was  a 
sufficient  acknowledgment  of  the  debt  to  take  it  out  of  the  opera- 
tion of  the  statute  of  limitations.    Verdict  for  plaintiff.    Held — 

1.  That  the  provision  of  section  131  of  the  code  as  to  written 
acknowledgments  has  reference  only  to  the  evidence  necessary  to 
establish  an  acknowledgment  or  new  promise,  but  does  not  change 
the  preexisting  law  as  to  what  acknowledgments  will  continue  a 
debt  not  barred,  or  what  new  promises  will  create  a  new  contract 

2.  The  note  in  this  case  was  barred  before  the  letter  of  Janu- 
ary 29,  1882,  was  written,  and  such  letter  did  not  contain  either 
an  express  promise  to  pay  the  old  debt,  or  a  clear  and  distinct 
admission  of  liability  from  which  could  be  implied  such  a  promise 
as  would  support  an  action.  Therefore  the  Circuit  judge  erred 
in  his  charge  to  the  jury. 

Judgment  reversed.  Opinion  by  Mr.  Justice  McGowan, 
August  13,  1884.  IP.  A.  Sanders,  for  appellant.  S.  P. 
Hamilton,  contra. 

No.  1605.  McGouqan  v.  Hall.  April  Terra,  1884.  This 
was  a  case  in  chancery  by  certain  legatees  of  William  Hall, 
deceased,  against  the  executor  of  the  will  and  others.  The  fol- 
lowing points  were  ruled : 
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1.  A  decree  of  Chan.  Carroll  in  this  cause  in  1866,  construing 
the  will,  declaring  the  interests  of  the  several  parties,  directing 
the  executor  to  render  an  account  of  the  "cotton  and  other  visible 
personal  estate,"  and  that  the  life-tenants  give  bond  for  the  forth- 
coming of  the  property  at  the  termination  of  the  life  estate,  was 
not  an  adjudication  upon  the  accounts  of  the  executor,  and  did 
not  prevent  further  proceedings  to  that  end. 

2.  Credit  allowed  without  any  voucher  to  sustain  it,  and  not 
claimed  in  the  account  filed  by  the  executor,  overruled. 

3.  An  executor  should  not  be  allowed  fees  paid  a  surveyor  for 
designating  the  lines  between  several  devises  described  in  the  will 
by  metes  and  bounds. 

4.  A  finding  of  fact  by  the  master,  concurred  in  by  the  Cir- 
cuit judge,  approved. 

5.  No  testimony  is  incompetent  under  section  400  of  the  code, 
if  not  objected  to  at  the  time  when  offered. 

6.  Where  an  executor  permitted  all  the  assets  of  an  estate  to 
go  into  the  hands  of  the  life-tenants,  without  providing  for  debts 
out-standing,  and  then  paid  those  debts  with  his  own  money, 
he  is  not  entitled  to  interest  on  the  amounts  so  paid. 

7.  The  Circuit  judge  having  allowed  commissions  to  an  execu- 
tor who  had  failed  to  make  returns,  this  court  will  not  interfere 
with  the  judge's  discretion. 

8.  A  legatee,  at  the  time  (1866)  a  married  woman,  is  not  liable 
for  any  part  of  a  note  given  by  the  executor,  and  the  widow  to 
the  attorney  then  representing  them,  this  legatee's  interest  not 
being  involved  in  the  litigation  on  the  side  represented  by  such 
attorney.  A  surrender  of  property  by  the  widow  to  the  other 
parties,  this  legatee  included,  in  consideration  of  the  widow's 
release  from  her  liability  on  this  note,  does  not  show  an  acknowl- 
edgment of  liability  by  such  legatee. 

Judgment  of  Fraser,  J.,  affirmed,  and  judgment  of  Pressley,  J., 
with  slight  modification,  nlso  affirmed.  Opinion  by  Mr.  Justice 
McIvbr,  September  9,  1884.  W.  H.  R.  Workman  and  W.  B. 
Lylez,  for  plaintiffs.     J.  T.  Hay,  contra. 

No.  1606.  Benbow  v.  Richardson.  April  Term,  1884. 
Order  of  non-suit  being  entered  in  action  for  the  recovery  of 
land,  the  costs  were  taxed  by  the  clerk,  and  on  appeal  from  this 
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taxation  Judge  Mackey  ruled  that  defendant  was  entitled  only  to 
$10,  costs  of  motion.  On  appeal  this  ruling  was  reversed,  the 
court  holding — 

1.  That  costs  should  be  taxed  under  fee-bill  of  force  when 
non-suit  was  ordered,  and  not  under  fee  bill  of  force  when  the 
judgment  was  entered  thereon ;  citing  Kapp  £  Rothschild  v. 
Loyns,  13  S.  C.  288 ;  Lewis  v.  Brown,  16  S.  (7.,  58. 

2.  That  in  case  of  a  non-suit,  the  defendant  is  entitled  to  the 
same  costs  as  where  trial  is  had. 

3.  Whether  a  plaintiff  may  bring  a  second  action  before  the 
costs  of  the  first  are  actually  paid,  reserved. 

Opinion  by  Mr.  Chief  Justice  Simpson,  September  13, 
1884.     Moist  $  Huggins,  for  appellant.     No  counsel  contra. 

No.  1607.  Hill  v.  Riley.  April  Term,  1884.  The  personal 
property  of  an  intestate  being  in  the  hands  of  the  administrator, 
and  the  real  property  having  been  partitioned  under  decree  of 
the  Probate  Court  (in  1873)  and  bonds  given  for  the  value  of  the 
lands  assigned  to  parties  in  the  cause,  a  minor  daughter  of  intes- 
tate receipted  in  full  for  her  share  of  the  personalty,  and  also  for 
her  share  of  the  real  property,  receiving  therefor,  after  her 
majority,  the  note  of  her  mother  for  the  amount  so  receipted  for. 
The  bonds  to  the  Probate  Judge  were  then  marked  satisfied. 
This  daughter  seven  years  afterwards  sued  her  mother  on  this  note, 
but  took  a  non-suit,  the  statute  of  limitations  being  pleaded. 
She  then  brought  this  action  for  partition  of  these  lands  and  for 
an  account  of  the  rents ;  or  if  the  court  held  the  partition  valid, 
then  for  a  foreclosure  of  the  statutory  lien.  Judge  Wallace  dis- 
missed the  complaint.  This  court  affirmed  this  judgment,  approv- 
ing the  finding  of  master  and  Circuit  judge  that  the  note  was 
received  in  payment ;  and  holding  that  the  subsequent  acquies- 
cence by  plaintiff  estopped  her  from  questioning  irregularities  or 
want  of  jurisdiction  in  the  Probate  Court ;  and  that  if  there 
were  any  lien  in  this  case  under  the  statute  of  1791  (uwhich  is  by 
no  means  certain"),  it  had  been  discharged.  Opinion  by  Mr. 
Chief  Justice  Simpson,  September  13,  1884.  S.  C.  Cason, 
for  appellant.     T.  P.  Cothran,  contra. 


Digitized  by 


Google 


i^tidex: 


ACTIONS. 

1.  Sole  heir  of  distributee  cannot 
maintain  action  against  adminis- 
trator of  first  intestate  for  ac- 
count. It  must  be  by  adminis- 
trator of  distributee.  Strick- 
land v.  Bridges,  1,  21 

2.  Administrator  de  bonis  n on  is 
necessary  party  to  action  for  ac- 
count of  first  administration. 
Id.,  2,  21 

3.  Action  against  several  defen- 
dants for  recovery  of  land  or 
partition  should  not  be  dismissed 
if  plaintiff  entitled  to  interest 
of  one  defendant.  Gaffney  v. 
Peeler,  9,  56 

4.  In  action  by  administrator  of 
son  killed  by  railroad,  there 
being  some  evidence  of  a  bene- 
ficial interest  in  the  father,  the 
question  was  for  the  jury.  Da- 
vis v.  R.  R.  Co.,  2,  94 

5.  Claims  founded  on  legal  princi- 
ples and  constituting  a  cause  of 
action  may  be  adjusted  by  courts, 
but  not  moral  claims.  Hand  v. 
R.  R.  Co.,  5,  163 

6.  Complaint  alleging  execution  of 
release  without  reading  and  in 
ignorance  of  contents,  with  no 
charge  of  fraud,  &c,  and  pray- 
ing reformation  of  such  release, 
injunction  of  its  use,  &c,  does 
not  state  a  cause  of  action. 
Kennerty  v.  Etiwan  Phos.  Co., 
1,  226 

7.  If  unsuccessful  suit  for  lands 
could  sustain  action  for  damages, 


it  would  be  a  tort,  and  not  a 
counter-claim  to  an  action  on 
contract.  Copeland  v.  Young, 
3,  275 

8.  Where  information  substantially 
showed  proceeding  by  state,  ob- 
jection for  want  of  plaintiff  over- 
ruled. Information  against  Oli- 
ver, 1,  318 

9.  Guaranty  of  notes,  taken  by 
agent,  to  the  extent  of  commis- 
sions is  not  a  guaranty  of  the 
notes,  and  action  by  payee  on 
this  agreement  regarded  as  ac- 
tion on  these  notes,  all  of  which 
would  be  recoverable  until  payee 
is  fully  paid.  Wilson  dc  Co.  v. 
Bean,  3,  327 

10.  Complaint  alleging  ownership 
of  land  in  G.,  who  had  rented  to 
K.,  an  assignment  to  plaintiff  by 
G.  and  K.  of  their  interests  in 
the  crop,  seizure  by  sheriff  at 
instance  of  B.,  and  an  unlawful 
detention  by  sheriff  and  B.  after 
demand  made,  states  a  cause  of 
action.  Flenniken  v.  Bvch- 
anan,  432 

1 1 .  Can  plaintiff  bring  second  ac- 
tion before  paying  costs  of  first? 
Benbow  v.  Richardson,  3,   601 

ADVANCEMENTS. 

1.  Slaves  not  an  advancement 
where  parent  died  after  emanci- 
pation.    Wilson  v.    Kelly,    1, 

535 

2.  The  use  of  slaves  lent  to  chil- 
dren, or  hired  to  sons  in-law,  are 
not  advancements.  Id.,  2,     535 
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ADVERSE   POSSESSION. 
See  Limitation  op  Actions. 

AGRICULTURAL  LIENS. 
See  Liens,  2. 

AMENDMENTS. 
See  Practice. 

ANSWER. 
See  Pleadings. 

APPEALS. 

1.  Refusal  of  continuance  not  ap- 
pealable. Garvin  v.  Garvin, 
I,  91 

2.  Appeal  not  considered  where 
respondent  agrees  to  reformation 
of  decree  in  the  particulars  ob- 
jected to.     York  v.  Fewell,  1. 

106 

3.  Erroneous  taxation  of  costs  un- 
der order  of  judge  may  be  cor- 
rected on  appeal.  Billing  v. 
Foster,  8,  835 

4.  From  refusal  to  grant  new  trial, 
no  appeal  lies,  unless  there  be 
error  of  law.  Altee  v.  R.  R. 
Co.,  5,  551 

5.  Requests  to  charge  and  refusals 
should  appear  in  the  brief,  but 
considered  here  because  admitted 
that  exceptions  stated  them. 
State  v.  Jenkins,  595 

6  Refusal  to  grant  a  new  trial, 
where  alleged  that  evidence  did 


not  sustain  a  verdict  of  vindic- 
tive   damages,   not    appealable. 
Epstein  dc  Bro.  v.  Brown,  2, 
599 

7.  Matters  not  presented  to,  nor 
passed  upon  by,  Circuit  judge, 
nor  excepted  to,  not  considered. 
Gaffney  v.  Peeler,  8,  66 

8.  Refusals  to  charge  not  consid- 
ered when  they  appear  in  the 
exceptions  only.  McPherson 
v.  McPherson,  1,  261 

9.  Point  not  raised  not  considered. 
Finch  v.  Finch,  6,  342 

10.  Question  of  constitutionality 
not  considered  where  raised  first 
in  argument  on  appeal.  Tomp- 
kins v.  R.  R.  Co.,  7,  421 

11.  This  court  cannot  review  ques- 
tions of  fact  in  law  case.  Gaff- 
ney  v.  Peeler,  7,  56 
Adickes  v.  Allison,  2,          245 

12.  No  appeal  from  findings  of 
fact  by  judge  in  a  law  case,  but 
improper  conclusions  of  law  and 
errors  of  calculation  may  be  here 
corrected.  Copeland  v.  Young, 
1,  275 

13.  Inadvertencies  and  errors  of 
calculation  in  the  Circuit  judg- 
ment corrected.     Id.,  6,       275 

14.  Finding  of  fact  on  incompe- 
tent testimony  is  error  of  law. 
Gaffney  v.  Peeler,  2,  55 

15.  Finding  of  fact  by  judge  in 
equity  cause  sustained.  Mugue- 
nin  v.  Courtenay,  1,  403 

16.  Finding  of  fact  by  master  and 
judge  approved.  McGouganv. 
Mall,  4,  601 
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APPEARANCE. 

1.  After  appearance  in  supplemen- 
tary proceedings,  defendant  can- 
not object  to  the  service  of  the 
order.     Dilling   v.   Foster,  1, 

334 

2.  Circuit  judge  properly  refused 
in  certiorari  to  disturb  judg- 
ment of  trial  justice,  non-ser- 
vice being  supplied  by  a  vol- 
untary appearance.  State  v. 
Lewis,  598 


ASSAULT  AND  BATTERY. 
See  Criminal  Law,  2. 

ASSIGNMENTS. 

1.  Assignment  of  a  note  carries 
all  its  securities.  Wilson  &  Co. 
v.  Dean,  2,  327 

2.  Assignment  of  vendor's  title 
deed,  without  consideration  or 
witnesses,  to  widow  of  vendee 
(who  had  fully  complied  with 
his  contract),  conveyed  no  title, 
and  if  it  had,  she  would  hold  as 
trustee  for  heirs.  Roberts  v. 
Smith,  3,  455 

ATTACHMENTS. 

1.  Attachment  should  be  dissolved 
which  contains  no  positive  aver- 
ment of  facts  sufficient  to  show 
that  the  mortgage  given  (the 
basis  of  the  attachment)  was 
with  intent  to  defraud.  Ivy  v. 
Caston,  1,  583 

2.  Whether  improvidently  issued 
is  question  of  fact.  Id.,  3,     583 


BETTERMENTS. 

1.  Great,  promptness  necessary  to 
assert  claim  under  betterment 
law,  and  heirs  and  purchasers 
cannot  be  substituted  for  origi- 
nal plaintiff.  Godfrey  v.  Field- 
ing,  1.  *  313 

2.  Verdict  is  the  "final  judgment" 
of  betterment  law.     Id.,  2,  313 

3.  Complaint  in  this  case  for  im- 
provements under  betterment  law 
held  to  sufficiently  state  a  case. 
Lumb  v.  Pinckncy,  1,         471 

4.  Betterment  law  is  not  unconsti- 
tutional.    Id.,  2,  471 

5.  Widow  allowed  in  partition  for 
improvements  erected  while  chil- 
dren were  infants.  Buck  v. 
Martin,  1,  590 

6.  Increased  value  by  reason  of 
improvements  must  be  ascer- 
tained after  sale.     Id.,  2,     590 


BREACH  OF  TRUST. 

See  Criminal  Law,  4. 


CANCELLATION    OF    IN- 
STRUMENTS. 

1.  In  action  for  reformation  of  re- 
lease, if  cancellation  could  be  de- 
creed under  prayer  for  general 
relief,  still  no  cause  of  action  was 
stated,  there  being  no  offer  to 
repay  money  received  under  such 
release.  Kennerty  v.  Etiwan 
Phos.  Co.,  2,  226 

2.  Amendment  could  not  be  al- 
lowed to  change  action  to  one 
for  cancellation.     Id.,  3,       227 
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CASES   CRITICISED. 

1.  Bischoff  &  Co.  v.  Blease,  20  S. 
S.,  460,  distinguished.  Ken- 
nerty  v.  Etiwan  Phos.  Co.,  4, 

227 

2.  Bond  Debt  Cases,  12  S.  C,  200, 
affirmed.  Whaley  v.  Gaillard, 
14,  562 

3.  Bradford  v.  S.  C.  R.  B.  Co.,  7 
Rich.,  201,  distinguished.  Fel- 
der  v.  Railroad  Co.,  4,        35 

4.  Chicora  Company  v.  Crews,  6 
S.  C,  243, distinguished.  Steam- 
ship Co.  v.  Rodgers,  3,         28 

5.  Commercial  Insurance  &  Bank- 
ing Co.  v.  Turner,  8  S.  C,  110, 
recognized  and  followed.  Id.,  28 

6.  Davis  v.  Railroad  Company,  21 
S.  C,  93,  distinguished.  Altee 
v.  R.  R.  Co.,  3,  551 

7.  Ex  parte  Glenn,  20  S.  C,  64, 
affirmed.     Wilson  v.  Kelly,   3, 

535 

8.  Ex  parte  Strobel,  2  S.  C,  309, 
recognized  and  followed.  Nor- 
ton v.  BradJiam,  11,  375 

9.  Fitzsimons  v.  Ouanahani  Co., 
16  S.  C,  192,  explained.  Fitz- 
simons   v.     GuanaJiani     Co., 

599 

10.  Garaty  v.  DuBose,  5  S.  C, 
500,  dictum  in,  disputed.  Nor- 
ton v.  Bradham,  4,  375 

11.  Gardner  v.  Hust,  2  Rich.,  608, 
recognized  and  followed.  Chal- 
mers v.  Tumipseed,  6,        127 

12.  Hughey  v.  Eichelberger,  US. 
C.,  36,  affirmed.  Wilson  v. 
Kelly,  3,  535 


13.  Jennings  v.  Springs,  Bail  Eq., 
181,  explained  and  doubted. 
Strickland  v.  Bridges,  5,      21 

14.  Jones  v.  Miller,  17  S.  C,  380, 
distinguished.  Chafee  dc  Co.  v. 
Rainey,  4,  11 

15.  Lasure  v.  GraniteviDe  Man. 
Co.,  18  S.  C,  273,  distinguished. 
Hooper  v.  R.  R.  Co.,  5,      542 

16.  Lost  Bonds  Case,  15  S.  C, 
224,  distinguished.  Whaley  v. 
Gaillard,  13,  562 

17.  McKnight  v.  Gordon,  13  Rich. 
Eq.,  223,  recognized  and  fol- 
lowed. Herring  db  Co.  v.  Can- 
non, 3,  212 

18.  McQueen  v.  Fletcher,  4  Rich. 
Eq..  161,  distinguished.  Rob- 
erts v.  Smith,  10,  456 

19.  McNair  v.  Ingraham,  21  S.  C, 
70,  approved.  Freer  v.  Tap- 
per, 4,  75 

20.  Pender  v.  Lancaster,  14  S.  C, 
25,  distinguished,  explained,  and 
limited.  Chafee  &  Co.  v.  Rai- 
ney, 4,  11 

21.  Snow  v.  Housatonic  R.  R.  Co., 
8  Allen,  444,  approved.  Hooper 
v.  R.  R.  Co.,  1,  541 

22.  Talmadge  v.  Oliver,  14  S.  C, 
522,  explained.  Herring  &  Co. 
v.  Cannon,  1,  212 

23.  Tobin  v.  Myers,  18  S.  C,  324, 
distinguished.  McNair  v.  In- 
graham, 3,  71 

24.  Warren  v.  Raymond,  12  S.  C, 
9,  distinguished.  Freer  v.  Tup- 
per,  2,  75 
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CERTIORARI. 

Circuit  judge  properly  refused  in 
certiorari  to  disturb  judgment 
of  trial  justice,  the  infancy  of 
defendant  not  appearing  in  the 
record  of  the  trial  justice's  court, 
and  the  non-service  being  sup- 
plied by  a  voluntary  appearance. 
State  v.  Lewis,  598 


CHAMBERS. 
See  Judgments,  24,  25. 

CHARGING  JURIES. 

1.  Judge  may  classify  testimony 
for  jury  at  his  discretion.  If 
thought  to  state  facts  on  one 
side  more  fully  than  on  the  other, 
it  is  not  error  of  law.  McPlier- 
son  v.  McPherson,  7,         261 

2.  Charge  is  correct  or  not  accord- 
ing to  the  case,  and  not  ab- 
stractly. Brownlee  v.  Mar- 
tin, 3,  392 

3.  Where  contract  is  in  terms  a 
conditional  sale  and  so  declared 
in  the  answer,  defendant  cannot 
except  to  judge's  charge  so  con- 
struing it.     Id.,  4,  392 

4.  Charge  erroneous  because  on 
facts.     State  v.  Jenkins,     595 

5.  Charge  not  on  facts  in  this  case. 
State  v.  Jones.  596 

6.  Judge  may  read  his  notes  of  tes- 
timony to  jury;  if  he  mistakes 
or  omits,  error  should  be  cor- 
rected then  or  on  motion  for 
new  trial.     State  v.  Jones,  1 , 2, 

596 


7.  If  error  to  charge  that  defend- 
ants could  not,  uuder  certain  cir- 
cumstances, be  convicted  of  man- 
slaughter only,  not  material  when 
verdict  was  "guilty  of  man- 
slaughter."    Id.,  3,  596 

8.  In  failing  to  define  murder  where 
it  is  made  test  (if  death  had  en- 
sued) of  assault  with  intent  to 
kill,  no  error  was  committed  by 
the  judge,  he  not  having  been 
requested  so  to  charge.  State  v. 
White,  2,  597 

CHATTEL  MORTGAGES. 
See  Mortgages,  5. 

CIRCUIT  JUDGE. 

1.  May,  on  ex  parte  application, 
direct  clerk  to  correct  clerical  er- 
ror in  his  filed  decree.  Cliafee 
dh  Co.  v.  Rainey,  1,  11 

2.  May  file  or  correct  decree  after 
opening  courts  of  the  succeed- 
ing Circuit.     Id.,  2,  11 

3.  A  judge  having  adjourned  court 
over,  as  he  had  a  right  to  do  un- 
der certain  conditions,  no  in- 
quiry can  be  made  whether  the 
conditions  existed,  and  a  judg- 
ment at  the  adjourned  term  is 
valid.     Adickes  v.  Allison,   1, 

245 

4.  Judge  may  order  reference  to 
take  testimony  notwithstanding 
Gen.  Stat,  §2210.  McSween 
v.  McCown,  1,  371 

5.  In  equity  causes  judge  may  or- 
der testimony  to  be  taken  and 
reported.  Oral  testimony  may 
be  better,  but  the  judge's  discre- 
tion governs.     Id.,  3,  371 
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6.  Equitable  issues  must  be  de- 
cided by  the  judge ;  judgment  on 
verdict  set  aside.  Brow  idee  v. 
Martin,  5,  392 

7.  Judge  may  not  order  verdict  for 
defendant,  unless  there  be  no 
cause  of  action  stated,  or  a  total 
failure  of  proof.  Alt*ie  v.  R.  R. 
Co.,  4,  551 


CODE  OF  PROCEDURE. 

1.  Section  30  (code  of  1870), 
power  to  change  time  of  courts, 
construed.    Adickes  v.  Allison, 

256 

2.  Section  88,  subd.  2,  as  to  plead- 
ings before  a  trial  justice,  stated. 
Mitchell  v.  Fowler,  299 

3.  Section  131,  writing  necessary 
to  new  promise,  construed.  Hdl 
v.  Perrin,  2,  356 

4.  Section  131,  as  to  written  ad- 
missions of  debl,  affects  only  the 
evidence.  Estes  v.  Woods,   600 

5.  Sections  165-170,  objections 
and  defences  to  complaint,  how 
taken.  Steamship  Co.  v.  Rod- 
gers,  32 

6.  Section  186,  as  to  mitigation 
in  slander,  considered.  Finch 
v.  Finch,  6,  342 

7.  Section  193,  as  to  amendments, 
stated.  Kennerty  v.  Etiioan 
Phosphate  Co.,  240 

8.  Section  194,  as  to  amendments, 
considered.  Strickland  v.  Rod- 
gers,  27 

9.  Construed.  Wlialey  v.  Ste- 
vens, 225 


Kennerty  v.  Etiwan  Phosphate 
Co.,    '  240 

10.  Section  266,  definition  of  final 
judgments,  stated.  Adickes  v. 
Allison  &  Bratton,  259 


11.  Section 
construed. 


276,   notice  of  trial, 

Hagood  v.    Riley, 

144 


12.  Section  286,  how  judgments 
are  to  be  entered,  stated.  Gar- 
vin v.  Garvin,  90 

13.  Section  289,  as  to  entry  of 
judgments,  stated.     Ibid,      90 

14.  Section  293  does  not  govern  a 
reference  to  take  testimony. 
McSween  v.  McCown,        371 

15.  Section  296,  subd.  4,  as  to  de- 
lay in  prosecuting,  construed. 
Hagood  v.  Riley,  144 

16.  Section  310,  lands  to  be  sold 
in  the  county  where  situated, 
considered.     Freer  v.  Tupper, 

82 

17.  Section  318.  duties  of  judge 
in  supplementary  proceedings, 
stated.   Dilhng  v.  Foster,   338 

18.  Section  321,  as  to  fee  to  attor- 
ney in  supplementary  proceed- 

*     ings,  construed.     Ibid,  7,     335 

19.  Sections  377-8,  effect  on  ab- 
sent partner  of  suit  against  part- 
nership. Adickes  v.  Allison,  4, 

260 

20.  Section  380.  right  of  absent 
member  of  partnership  which 
has  been  sued,  construed.  Ibid, 

245 

21.  Section  400,  as  to  testimony 
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when  other  party  is  deceased, 
construed.  Montsv.  Koon,  110 

22.  Does  not  prevent  party  from 
testifying  to  acts  of  bis  own. 
Rookhart  v.  Dean,  1,         598 

23.  Testimony  under,  admissible 
if  not  objected  to  at  time.  Mc- 
Gougan  v.  Mall,  5,  601 

COMMISSIONS. 

1.  Trustee  holds  until  he  divests 
himself  of  title,  and  is  entitled 
to  commissions  on  turning  over 
assets.    Lanier  v.  Brunson,  2, 

41 

2.  Where  judgment  is  rendered  in 
favor  of  cestui  que  trust,  in  ac- 
tion brought  by  herself  and  trus- 
tee, it  is  really  in  favor  of  both, 
and  trustee  is  entitled  to  his 
commissions  on  money  received 
under  such  judgment.  Id.,  3,  41 

3.  Order  of  judge  allowing  com- 
missions to  executor,  not  dis- 
turbed. McGougan  v.  Hall,  7, 

601 

COMMISSION    TO   TAKE 
TESTIMONY. 

No  error  to  withdraw  case  and 
order  continuance  on  discover- 
ing that  commission  is  not  fully 
executed.  Wilson  <k  Co.  v. 
Dean,  1,  327 

COMPOSITION. 

A  proposition  addressed  by  the 
state  to  her  bondholders  indi- 
vidually, is  not  a  composition  by 
the  state  with  her  creditors. 
Whaley  v.  Gaillard,  13,  562 


CONSTITUTIONAL    LAW. 
See  Homestead. 

1.  Statute  prohibiting  sale  of 
liquors  outside  of  towns,  while 
permitting  it  within  towns,  not 
unconstitutional.  State  v.  Ber- 
lin, 1,  292 

2.  It  is  a  police  regulation,  and 
different  regulations  may  be  pre- 
scribed for  different  localities,  if 
applicable  alike  to  all  persons 
within  the  limits  affected.  Id., 
2,  292 

3.  Ordinance  requiring  license  tax 
is  not  unconstitutional.  Infor- 
mation against  Oliver,  5,     319 

4.  In  constitutions  force  must  be 
given  to  every  word.  Norton 
v.  Bradham,  6,  375 

5.  Constitution  not  to  be  con- 
strued by  terms  of  a  subsequent 
amendment.    Id.,  8,  375 

6.  Question  of  constitutionality  not 
considered  when  raised  first  in 
argument  on  appeal.  Tomp- 
kins v.  R.  R.  Co.,  7,  421 

7.  A  statute  conflicting  with  any  . 
provision  of  the  constitution  is 
void.  Where  statute  held  not 
repugnant  to  two  provisions  and 
afterwards  held  repugnant  to 
another,  rights  acquired  between 
the  dates  of  the  two  decisions 
are  not  valid  claims  against  the 
state:    Whaley  v.  Gaillard,  6, 

561 

8.  Act  cannot  create  a  public  debt 
except  under  the  constitutional 
requirements,  although  its  effect 
is  to  reduce  the  volume.  The 
consolidation  act,  therefore,  im- 
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posed  do  new  obligation  upon 
the  state,  and  any  contract 
therein  attempted  was  without 
authority.     Id.,  11,  12,       561 

9.  Constitution  of  United 
States,  XlVth  amendment 
not  violated  by  law  prohibiting 
sale  of  liquors  outside  of  towns. 
State  v.  Berlin,  294 

10.  Constitution  op  1868,  Art. 
L,  §§  1,  14,  21,  23,  not  violated 
by  betterment  law.  Dumb  v. 
Pinckney,  471 

11.  Art.  I.,  §  12,  not  violated  by 
act    prohibiting  sale  of  liquors 

State  v.  Ber- 
294 


outside  of  towns. 
lin, 


1 2.  Nor  by  act  authorizing  license 
tax.    Information  v.  Oliver,  5, 

319 

13.  Art.  I,  §  14,  not  violated  by 
act  authorizing  license  tax.  Ibid, 

319 

14.  Art.  I.,  §  20,  is  a  mere  general 
declaration  of  a  right  as  to 
homestead.  Norton  v.  Brad- 
ham,  2,  375 

15.  Art.  I.,  §23,  private  property 
not  to  be  appropriated,  stated. 
York  v.  Fewell,  109 

16.  Art.  I.,  §41,  not  violated  by 
act  authorizing  license  tax.  In- 
formation  v.  Oliver,  5,       319 

17.  Art.  II.,  §  32,  homestead  pro- 
vision, considered.  Chalmers  v. 
Turnipseed,  137 

18.  Art.  II.,  §  32,  defines  and 
fully  occupies  subject  of  home- 
stead. Norton  v.  Bradham, 
2,3,  375 


19.  Art.  II.,  §  33,  not  violated  by 
act  authorizing  license  tax.  In- 
formation v.  Oliver,  5,        319 

20.  Art.  IV.,  §  19,  jurisdiction  of 
county  commissioners,  construed. 
Duke  v.  Williamsburg,      416 

21.  Art.  IV.,  §  26,  violated  by 
charge.     State  v.  Jenkins,  595 

22.  Not  violated  by  charge.  State 
v.  Jones,  596 

23.  Art.  IX.,  §  4,  levying  of  taxes, 
considered.  Duke  v.  Williams- 
burg, 416 

24.  Art.  IX.,  §  7,  as  to  public 
debts,  construed.  Whaley  v. 
Gaillard,  7,  561 

25.  Art.  IX.,  §  8,  levying  of  coun- 
ty taxes,  considered.  Duke  v. 
Williamsburg,  416 

26.  Art.  IX.,  §  10,  as  to  substitu- 
tion of  state  bonds,  referred  to. 
Whaley  v.  Gaillard,  7,      561 

27.  Art.  X.,  §  11,  appropriation  of 
escheated  property,  construed. 
In  re  Malone's  estate,        451 

28.  Art.  XI.,  §  5,  provision  for 
paupers,   considered.      Duke  v. 

Williamsburg,  417 

29.  Art,  XVI.,  as  to  creating  fur- 
ther debt,  stated  and  applied. 
Whaley  v.  Gaillard,  7,      580 

CONTINUANCE. 
See  Practice. 

CONTRACTS. 
See  Constitutional  Law,  7$  8. 
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1.  Legislation  as  to  public  debt 
did  not  impair  the  obligation  of 
state  8  contracts.  Whaley  v. 
Gaillard,  2,  560 

2.  Where  statute  held  not  repug- 
nant to  two  provisions  of  consti- 
tution, and  afterwards  held  re- 
pugnant to  another,  rights  ac- 
quired between  the  dates  of  the 
two  decisions  are  not  valid  claims 
against  the  state.     Id.,  6,     561 


CORPORATIONS. 
See  Municipal. 

COSTS. 

1.  Allowed  to  successful  parties  in 
creditor's  action.  Hand  v.  R. 
R.  Co.,  8,  163 

2.  The  costs  allowed  attorneys  in 
supplementary  proceedings  must 
be  fixed  by  the  judge,  not  the 
clerk.  Dilling  v.  Foster,  7,  335 

3.  Erroneous  taxation  under  order 
of  judge  may  be  corrected  on  ap- 
peal.    Id.,  8,  335 

4.  Costs  should  be  taxed  under  fee 
bill  when  non-suit  ordered,  not 
when  judgment  entered.  Ben- 
bow  v.  Richardson,  1,        601 

5.  Costs  on  non-suit  same  as  on 
trial.     Id.,  2,  601 

6.  Can  plaintiff  bring  second  ac- 
tion before  payment  of  costs  of 
first?     Id.,  3,  601 

COUNSEL  FEES. 
1.  Compensation  out  of  a  common 


fund  for  services  rendered  a  com- 
mon interest  is  upon  principle  of 
agency  or  representation.  Hand 
v.  R.  R.  Co.,  1,  162 

2.  No  compensation  for  voluntary 
services,  nor  for  incidental  ben- 
efits as  a  result  of  services  ren- 
dered another.     Id.,  2,         162 

3.  A  holder  of  coupons  filed  bill 
for  himself  and  others  of  his 
class,  7  per  cent,  bondholders  in- 
tervened by  petition,  and  S.  was 
served  as  representative  of  6  per 
cent,  bondholders,  others  being 
called  in  by  advertisement.  Con- 
test was  between  6  and  7  per 
cents,  and  decision  was  in  favor 
of  6  per  cents,  and  railroad  did 
not  sell  for  enough  to  pay  them. 
Held,  that  only  attorney  of  S. 
was  entitled  to  fee  out  of  com- 
mon fund,  and  plaintiff's  attor- 
ney to  fee  out  of  fund  going  to 
the  coupons.     Id.,  3,  4,       162 

4.  Claims  founded  on  legal  princi- 
ples and  constituting  a  cause  of 
action,  may  be  adjusted  by  courts, 
but  not  moral  claims.  Id.,  5, 163 

5.  Attorney  resisting  claim  for 
taxes  on  employment  of  stock- 
holder and  other  claims  by  di- 
rection of  receiver,  and  render- 
ing services  to  the  property  by 
direction  of  7  per  cents.,  not  en- 
titled to  payment  out  of  fund 
going  to  the  6  per  cents.    Id.  6, 

163 

6.  Attorney  employed  by  receiver 
to  recover  land  and  to  get  half 
for  his  fee,  and  land  was  recov- 
ered and  sold  with  the  road,  is 
entitled  to  be  paid  out  of  pro- 
ceeds.    Id.,  7.  163 
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COUNTERCLAIM. 

1.  In  action  against  defendant  she 
asserted  as  a  counterclaim  note 
due  to  her  as  executrix,  without 
allegation  of  qualification — de- 
murrer sustained.  Lanier  v. 
Brunson,  4,  41 

2.  There  being  no  proof  that  de- 
fendant was  executrix,  counter- 
claim could  not  be  sustained. 
Id.,  5,  41 

3.  If  unsuccessful  suit  for  lands 
could  sustain  action  for  damages, 
it,  and  interference  with  defend- 
ant's possession,  would  be  torts, 
and  not  counterclaims  to  an  ac- 
tion on  contract.     Copeland  v. 

Young,  3,  275 

4.  Plaintiff  sued  two  defendants, 
who  set  up  as  counterclaim  rent 
due  to  them  as  tenants  in  com- 
mon. Plaintiff  recovered  against 
one  only,  and  this  joint  demand 
could  not  therefore  be  received 
as  a  counterclaim.     Id.,  4,  275 


COUNTY. 

1.  Mandamus  is  the  proper  pro- 
ceeding to  require  audit  of  a 
claim  against  the  coanty.  In  re 
Conant's  claims,  2,  362 

2.  What  is  proper  remedy  of  a 
creditor  of  a  county  ?  Duke  v. 
Williamsburg,  1,  414 

3.  County  could  not  in  1870  exe- 
cute bonds  for  purchase  of  poor- 
house  ;  such  bonds  invalid.  Id., 
3,  414 

4.  But  became  valid  upon  subse- 
quent recognition  by  the  legis- 
lature.    Id.,  4,  414 


5.  And  a  subsequent  repeal  of  the 
act  of  recognition  did  not  affect 
rights  of  obligee.     Id.,  5,     414 


COUNTY    COMMISSION- 
ERS. 

See  County. 

Have  only  the  powers  given  to 
them  by  the  constitution,  or  by 
statute.  Duke  v.  Williams- 
burg, 2,  414 


COVENANTS. 
See  Warranty. 

CRIMINAL  LAW. 
See  Sale  op  Liquors. 

1.  On  proof  that  defendant  carried 
on  business  requiring  license,  he 
was  properly  convicted ;  burden 
was  on  defendant  to  show  that 
he  had  a  license.  Information 
against  Oliver,  4,  319 

2.  A88AULT   AND   BATTERY.    To 

constitute  offence  of  assault  and 
battery  with  intent  to  murder, 
the  facts  must  make  a  case  of 
murder  had  the  assaulted  party 
died.     State  v.  White,  1,    597 

3.  In  failing  to  define  murder  in 
such  case,  no  error  was  commit- 
ted by  the  judge,  he  not  having 
been  requested  so  to  charge. 
Id.,  2,  597 

4.  Breach  of  Trust.  Indict- 
ment in  this  case  sufficient  to 
charge  a  breach  of  trust  with 
fraudulent  intent.  State  v.  But- 
ler, 1,  353 
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5.  Breach  of  trust  statute  only  ex- 
tended crime  of  larceny  to  cases 
where  property  was  in  possession 
of  accused.     Id.,  2,  353 

6.  Secretary,  when  prosecuted  for 
breach  of  trust  of  its  funds,  can- 
not deny  existence  of  society 
Id.,  3,  353 

7.  There  must  be  fraudulent  intent 
to  make  breach  of  trust  criminal. 
Mere  fact  of  non-payment  not 
sufficient.     Id.,  4,  353 


CURTESY. 

No  tenancy  by  curtesy  in  fee  sim- 
ple estates.  GaffneyY.  Peeler, 
5,  "  56 

Frost  v.  Frost,  6,  501 


DAMAGES. 

1.  If  unsuccessful  suit  for  lands 
could  sustain  action  for  damages, 
it,  and  interference  with  defend- 
ant's possession,  would  be  torts, 
and  not  counterclaims  to  an  ac- 
tion on  contract.  Copeland  v. 
Young,  3,  275 

2.  Wilful  trespass  in  taking  per- 
sonal property  justifies  vindictive 
damages.  Epstein  &  Bro.  v. 
Brown,  1,  599 


DEBTOR  AND  CREDITOR. 

1.  A.  advanced  money  to  redeem 
lands  of  B.,  at  his  request,  from 
a  purchaser  at  tax  sales,  and  took 
deed  to  himself  as  security.  A. 
may  sue  B.  for  this  amount,  with- 
out a  tender  of  title.  Copeland 
v.  Young,  2,  275 


2.  What  is  proper  remedy  of  a 
creditor  of  a  county?  Duke 
v.  Williamsburg,  1,  414 

DECREE. 
See  Judgments. 

DEEDS. 
See  Husband  and  Wipe,  1. 

1.  P.  conveyed  to  K.  with  cove- 
nants ;  it  carried  a  subsequently 
acquired  interest.  Gaffney  v. 
Peeler,  6,  56 

2.  Power  was  given  to  son  to  con- 
vey to  any  of  testators  issue  in 
fee  simple.  Such  son  conveyed 
to  a  grandson,  who  re-conveyed 
to  6.,  a  stranger.  G.  took  a  good 
title  even  if  deed  to  grandson 
was  intended  only  as  link  in  chain 
of  transfer  to  G.  Glenn  v. 
Glenn,  2,  308 

3.  Absolute  deed  may  be  shown  by 
parol  to  be  only  a  mortgage,  and 
cannot  again  be  converted  into 
deed  by  subsequent  agreement, 
except  on  sufficient  considera- 
tion and  without  undue  influ- 
ence.    Brownlee  v.  Martin,  1, 

392 

4.  Assignment,  without  considera- 
tion or  witnesses,  of  vendor's 
title  deed,  to  widow  of  vendee 
(who  had  fully  complied),  con- 
veyed no  title,  and  if  it  had,  she 
would  hold  as  trustee  for  heirs. 
Roberts  v.  Smith,  3,  455 

5.  Upon  performance  of  contract 
of  purchase,  title  must  be  made 
to  the  purchaser,  not  to  his  wife. 
Mims  v.  Chandler,  5,        481 
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6.  One  having  knowledge  of  a  con- 
tract of  purchase,  took  title  from 
vendor  in  payment  cf  a  debt. 
The  deed  was  void.  Id.,  6,  481 

7.  Deed  over  30  years  old,  found 
in  grantee's  possession,  with  cer- 
tificate of  record  endorsed,  and 
grantee  having  been  in  occupan- 
cy, properly  received  in  evidence. 
Frost  v.  Frost,  2,  501 

8.  Deed  by  co-tenants  of  specified 
number  of  acres  construed  to 
convey  their  interests  in  larger 
tract.     Id.,  3,  501 

DEMURRER. 
See  Pleadings. 


DOWER. 

1.  Provision  to  widow,  in  lieu  of 
dower,  of  carriage,  &c,  and  re- 
pairs of  furniture,  &c,  in  home- 
stead, when  directed  by  execu- 
tors, binding  on  them  although 
widow  changed  her  residence. 
Boykin  v.  Boykin,  4,  513 

2.  Delay  of  widow,  acquiescence  in 
payment  of  other  legacies,  and 
knowledge  of  sale  of  property, 
did  not  estop  her.     Id.,  6,  514 

3.  Legacies  to  widow  will  not 
abate.     Id.,  7,  514 

EQUITABLE  ISSUES. 

In  action  for  recovery  of  land,  de- 
fendant -alleged  that  plaintiff  had 
agreed  to  take  other  land  in  pay- 
ment. Held,  an  equitable  issue 
to  be  decided  by  the  judge,  and 
judgment  on  verdict  set  aside. 
Brownlee  v.  Martin,  5,       392 


ESCHEAT. 

1.  On  death  of  intestate,  title  to 
his  lands  instantly  vests  in  heirs 
or  state,  although  not  yet  ascer- 
tained. In  re  Malone's  estate, 
1,  435 

2.  State  cannot  dispose  of  property 
escheated  unti)  ascertained,  but 
may,  even  before  death,  grant 
her  right  to  escheated  property. 
Id.,  2,  436 

3.  The  legislature  granted  escheat- 
ed property  to  extent  of  $50,000 
to  an  Orphan  House  before 
1868,  when  constitution  gave 
all  escheated  property  to  free 
public  schools,  and  afterwards 
legislature  extended  said  limit  to 
$100,000.  Escheated  property 
of  one  who  died  in  1864  went  to 
such  Orphan  House  until  with 
previous  receipts  it  reached 
$50,000  (although  some  other 
previously  escheated  property 
had  not  been  claimed),  but  the 
last  statute  was  unconstitutional. 
Id.,  4,  5,  6,  436 

4.  Proceedings  in  escheat  properly 
instituted  but  improperly  prose- 
cuted, void  as  to  those  not  ap- 
pearing, but  not  as  to  such  as 
file  traverses.     Id.,  8,  436 

5.  Each  separate  traverse  is  sepa- 
rate case  and  should  be  so  tried. 
Id.,  9,  436 


ESTOPPEL. 

.  Homestead  being  assigned  to 
widow  by  consent  decree,  parties 
estopped  from  claiming  return  of 
the  property,  although  the  ex- 
emption was  illegal.  Chalmers 
v.  Turnipseed,  1,  126 
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2.  Action  by  purchaser  against 
widow  of  intestate  and  judgment 
therein,  is  an  estoppel  as  to  wid- 
ow only,  in  action  by  widow  and 
other  heirs  against  such  pur- 
chaser for  recovery  of  this  land. 
Oliver  v.  Huggins,  5,         147 

3.  Under  allegation  of  payment  of 
judgment,  and  under  the  cir- 
cumstances, the  court  raised  an 
estoppel  against  the  assertion  of 
such  judgment.  Kerngood  v. 
Davis,  6,  184 

4.  A  judgment  creditor  of  a  ten- 
ant in  common  joined  the  other 
tenants  in  mortgaging  the  land, 
with  a  general  warranty.  Held, 
estopped  from  asserting  his  judg- 
ment against  this  mortgage,  but 
not  against  intermediate  mort- 
gages.    Id.,  7,  184 

5.  Principal  estopped  after  ten 
yea  re  acquiescence  in  consent 
given  by  his  agent  to  a  sheriff's 
sale  and  the  application  of  the 
proceeds  thereunder.  Adickes  v 
Allison,  3,  245 

6.  Executor  being  sued,  devisee  in 
possession  paid  debt  with  his 
wife's  money  and  took  the  note  to 
her.  The  suit  was  then  dropped, 
and  afterwards  this  devisee  mort- 
gaged the  land  to  party  ignorant 
of  this  claim,  the  wife  consent- 
ing and  renouncing  her  dower. 
She  then  obtained  judgment  by 
default  against  the  executor,  and 
sought  to  reach  this  land  and 
enjoin  a  foreclosure.  Held,  that 
action  could  not  be  sustained. 
Campbell  v.  Sloan,  1,         301 

7.  By  renouncing  dower,  wife  is 
estopped  from  setting  up  her 
stale  claim.     Id.,  4,  301 


8.  Parol  promise  not  to  plead  stat- 
ute of  limitations  cannot  operate 
as  an  estoppel  of  such  plea.  Hill 
v.  Perrin,  2,  356 

9.  Secretary,  when  prosecuted  for 
breach  of  trust  of  its  funds,  can- 
not deny  existence  of  society. 
State  v.  Butler,  3,  353 

10.  In  action  by  residuary  devisees 
to  enjoin  construction  of  rail- 
road on  lands  devised  to  widow, 
they  alleged  that  widow  had  re- 
nounced devise  and  claimed 
dower;  in  subsequent  action  be- 
tween same  parties,  they  could 
not  deny  this  allegation  and 
claim  as  heirs  of  such  widow. 
Tompkins  v.  B.  B.  Co.,  1,  420 

11.  Purchaser  at  sheriff's  sale  of 
lands  of  F.,  gave  notice  that  F. 
bad  no  interest,  but  that  it  be- 
longed to  F.'s  former  wife.  Held, 
that  purchaser  was  entitled  to 
F.'s  interest  while  sale  stood  un- 
impeached.     Frost  v.  Frost,  8, 

501 

12.  Widow  not  estopped  from 
claiming  legacy  given  to  her  in 
lieu  of  dower,  by  her  delay,  ac- 
quiescence in  other  payments, 
and  knowledge  of  appropriation  of 
legacy  demonstratively  given  to 
her.    Boy  kin  v.  Boy  kin,  6,  514 

13.  Note  received  by  distributee 
from  purchaser  of  lands  at  parti- 
tion sale  held  to  be  in  payment 
of  the  bond  given  for  the  pur- 
chase money,  and  such  distribu- 
tee is  estopped  from  suing  on 
such  bond.    Hill  v.  Biley,  602 

EVIDENCE. 

1.  Minutes  of  stockholders'  meet- 
ings and  declarations  of  former 
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owner  inadmissible  in  support  of 
title.     Gaffney  v.  Peeler,    3, 

56 

2.  In  support  of  a  plea  of  pay- 
ment, defendant  cannot  testify 
to  having  put  two  notes  in  hands 
of  plaintiff's  intestate  for  collec- 
tion.    Monts  v.  Koon,       110 

3.  Competent  and  positive  proof 
necessary  in  suit  for  specific  per- 
formance. Blackwell  v.  Ryan, 
1,  112 

4.  Parol  testimony  inadmissible  to 
prove  promise  not  to  plead  sta- 
tute of  limitations  if  not  sued  in 
six  years.     Hill  v.  Per r in,  1, 

356 

5.  Proper  time  of  objection  to  evi- 
dence is  when  it  is  offered.  In- 
formation   against    Oliver,  2, 

318 

6.  Ordinance  may  be  brought  to 
attention  of  municipal  court 
without  proof.     Id.,  3,         319 

7.  On  prosecution  for  carrying  on 
business  without  license,  burden 
is  on  defendant  to  show  license. 
Id.,  4,  319 

8.  In  equity  causes,  judge  may 
order  testimony  to  be  taken  and 
reported.  Oral  testimony  may 
be  better,  but  the  judge's  discre- 
tion governs.  McSween  v.  Mc- 
Cown,  3,  371 

9.  Absolute  deed  may  be  shown 
by  parol  to  be  only  a  mortgage. 
Brownlee  v.  Martin,  1,      392 

10.  After  evidence  that  railroad 
had  entered  lands  by  permission, 
witness  might  be  asked  if  there 
was  any  act  of  owner  indicating 


dissent.     Tompkins  v.  R.  R. 
Co.,  2,  421 

11.  Plaintiff  could  not  testify  to 
contents  of  letter  written  to  de- 
fendant, no  notice  to  produce 
being  shown  ;  nor  was  such  evi- 
dence competent  after  evidence 
by  defendant,  without  objection, 
as   to  such    contents.     Id.,  3, 

421 

12.  Deed  over  thirty  years  old, 
found  in  grantee's  possession, 
with  certificate  of  record  en- 
dorsed, and  grantee  having  been 
in  occupancy,  properly  received 
in  evidence.    Frost  v.  Frost,  2, 

501 

13.  McCord's  Reports  is  evidence 
of  case  there  reported.     Id.,  4, 

501 

14.  Where  complaint  alleged  neg- 
ligence in  employment  of  co- 
laborers,  evidence  of  their  qual- 
ity admissible,  although  not  fol- 
lowed by  evidence  of  injury  re- 
sulting therefrom.  Altee  v.  R. 
R.  Co.,  1,  550 

15.  Witness  may  testify  to  acts  of 
his  own,  and  let  their  connec- 
tion with  deceased  be  shown  by 
others.     Rookhart  v.  Dean,  1, 

597 

16.  The  code  changes  the  law  of 
evidence  as  to  the  admissions  of 
a  debt,  but  not  as  to  what  admis- 
sions will  revive  a  debt.  Estes 
v.  Woods,  1,  600 

17.  Testimony  not  objected  to  is 
competent.  McGouganv.Hall, 
5,  001 

EXECUTIONS. 

1.  Execution  twenty  years  old  re- 
newed by  default  is  acknowledg- 
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ment  of  lien  aod  res  judicata, 
and  renewal  execution  and  sale 
thereunder  is  valid.  McNair 
v.  Ingraham,  2,  70 

See  also  Freer  v.  Tupper,  4, 

75 

2.  Under  decree  sustaining  a  judg- 
ment, execution  was  issued  un- 
der title  of  later  case,  and  debt- 
or's lands  sold.  Held,  that  the 
execution  was  rightly  entitled, 
or  if  wrong,  it  was  an  irregu- 
larity only.  Garvin  v.  Gar- 
vin, 1,  83 

3.  And  purchaser  was  entitled  to 
recover.    Garvin  v.  Garvin,  2, 

91 

4.  Decree  ascertained  amount  due, 
directed  sale,  and  authorised 
execution  for  deficiency  ;  execu- 
tion might  issue  without  further 
order.    Freer  v.    Tupper,    2, 

75 

5.  Not  satisfied  where  levy  was  re- 
leased because  goods  were  under 
mortgage.  Dilling  v.  Foster,  2, 

334 

6.  Application  to  apply  debtor's 
share  of  proceeds  of  sale  in  par- 
tition to  judgment  is  final  pro- 
cess.    Norton  v.  Bradnam,  9, 

375 

EXECUTORS    AND    AD- 
MINISTRATORS. 

1.  Executor  of  executor  represents 
first  testator,  and  has  all  the 
powers  conferred  by  the  will. 
Reeves  v.  Tappan,  1,  1 

2.  Naked  power  does  not  pass  to 
executor  of  first  executor,  but 
where  in  trust  ?  nd  virtute  officii 
it  does.     Id.,  2,  1 


3.  Testator  directed  his  executor 
L.  to  pay  debts  and  specific  lega- 
cies, and  devised  rest  of  estate 
to  L.  in  trust  for  his  children,  to 
be  divided  among  them,  with  full 
power  to  execute  will,  sell,  and 
reinvest.  L.  died,  leaving  S. 
his  executrix,  who  sold  land  of 
first  testator.  Held,  a  valid 
sale.     Id.,  3,  1 

4.  L.  authorised  S.  to  sell  lands  of 
first  testator  outside  of  C.  Held, 
that  S.  could  sell  lands  in  0.  un- 
der will  of  first  testator.    Id.,  4, 

2 

5.  Sole  heir  of  distributee  cannot 
maintain  action  against  admin- 
istrators of  first  intestate  for  ac- 
count. It  must  be  by  adminis- 
trator of  distributee.  Strick- 
land v.  Bridges,  1,  21 

6.  Administrator  de  bonis  non  is 
necessary  party  to  action  for  ac- 
count of  first  administration. 
Id.,  2,  21 

7.  In  action  against  defendant,  she 
asserted  as  a  counterclaim  note 
due  to  her  as  executrix,  without 
allegation  of  qualification.  De- 
murrer sustained.  Lanier  v. 
Branson,  4,  41 

8.  There  being  no  proof  that  de- 
fendant was  executrix,  counter- 
claim could  not  be  sustained. 
Id.,  5,  41 

9.  In  action  by  purchaser  under 
judgment  against  administrator, 
the  heirs  are  concluded  as  to  the 
indebtedness  and  all  other  issues. 
Huggins  v.  Oliver,  1,  147 

10.  Lands  of  intestate,  not  in  ex- 
clusive possession  of  heirs,  may 
be  sold  under  judgment  against 
administrator.     Id.,  3,  147 
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1 1.  Partition  is  conclusive  evidence 
of  exclusive  possession,  but  it  is 
not  the  only  evidence.     Id.,  4, 

147 

12.  Executor  being  sued,  devisee 
in  possession  paid  debt  with  his 
wife's  money  and  took  note  to 
her.  The  suit  was  then  dropped, 
and  afterwards  this  devisee  mort- 
gaged this  land  to  party  igno- 
rant of  this  claim,  the  wife 
consenting  and  renouncing  her 
dower.  She  then  obtained  judg- 
ment by  default  against  the  ex- 
ecutor and  sought  to  reach  this 
land  and  enjoin  a  foreclosure. 
Held,  that  action  could  not  be 
sustained,  the  debt  having  been 
paid.     Campbell  v.  Sloan,  1, 

301 

13.  B.  gave  bond  and  mortgage  in 
1850,  and  judgment  was  had  on 
bond  in  1871  against  B.'s  ad- 
ministrator. Whether  this  judg- 
ment was  a  lien  on  land  depend- 
ed on  character  of  heirs'  posses- 
sion, but  it  was  a  valid  claim 
against  B.'s  estate.  Roberts  v. 
Smith,  9,  455 

14.  Where  slaves  bequeathed  to 
widow  were  to  be  worked  by 
executors,  they  paying  her  $600 
a  year,  their  liability  ended  with 
emancipation.  Boy  kin  v.  Boy- 
kin,  3,  513 

15.  Provision  to  widow,  in  lieu  of 
dower,  of  carriage,  &c,  and  re- 
pairs of  furniture,  &c,  in  home- 
stead, when  directed  by  execu- 
tors, binding  on  them  although 
widow  changed  her  residence. 
Id.,  4,  513 

16.  Credit  not  claimed  nor  sus- 
tained by  voucher  not  proper  in 
executor's  accounts.  McGou- 
gan  v.  Hall,  2,  601 


17.  Executors  not  allowed  fees 
paid  for  surveying.  Id.,  3,    601 

18.  Executor  not  entitled  to  in- 
terest on  money  paid  to  debts, 
where  he  had  turned  funds  over 
to  legatees.     Id.,  6,  601 

19.  Order  of  judge  allowing  com- 
missions to  executor,  not  dis- 
turbed.    Id.,  7,  .     601 


FEES. 

See  Costs;  Counsel  Fees. 

FRAUD. 

1.  Insolvent  brother,  for  past  due 
gold  debt,  conveyed  land  to  his 
sister.  Adding  to  his  note  pre- 
mium on  gold  and  paying  the 
debt  when  barred,  were  not 
badges  of  fraud.  McPherson 
v.  McPherson,  3,  261 

2.  Consideration,  unless  grossly  in- 
adequate to  the  minds  of  all  per- 
sons, not  a  badge  of  fraud.  Id., 
4,  261 

3.  Insolvent  brother,  for  past  due 
debt,  conveyed  land  to  his  sister, 
who  soon  afterwards  conveyed 
in  trust  for  his  family.  If  first 
deed  was  not  induced  by  promise 
of  sister  to  make  second,  deed 
was  not  avoided,  even  though  he 
expected  a  donation  from  his 
sister  to    his  family.     Id.,   5, 

261 

4.  If  brother  thereafter  continued 
in  possession,  but  as  agent  for 
his  family,  deed  not  avoided. 
Id.,  6,  261 

5.  Where  vendor  retains  possession 
of  goods  sold  for  pre-existing 
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debt,  in  action  by  subsequent 
purchaser,  vendee  may  show 
character  of  such  possession  and 
good  faith ;  retention  of  posses- 
sion is  not  per  se  fraudulent  in 
all  cases  except  under  contract 
of  hiring.  Pregnall  dh  Bro. 
v.  Miller,  1,  385 

6.  Lessee  bought  land,  and  one 
who  helped  to  pay  for  it  took 
the  title  deed  for  his  security. 
Subsequent  possession  of* lessee 
is  to  be  referred  to  his  purchase, 
and  not  to  his  former  tenancy, 
Mims  v.  Chandler,  4,         480 

7.  Statute  op.  Receipt  for  "$285 
to  be  'placed  on  land  papers" 
does  not  take  case  out  of  statute 
of  frauds.  Mims  v.  Chandler, 
2,  480 

8.  Payment  of  purchase  money  not 
part  performance  to  take  case 
out  of  statute,  but  is  where  ac- 
companied by  possession  and  im 
provements,  and  then  parol  proof 
is  competent.     Id.,  3,  480 


GENERAL  STATUTES  OF 

1872. 

Chapter  LXIIL,  §  83,  damages 
for  land  taken  by  railroad,  con- 
strued. Tompkins  v.  R.  R. 
Co.,  5,  421 

GENERAL   STATUTES  OP 

1882. 

1.  Sections  268-270.  as  to  pay- 
ment of  taxes  under  protest, 
construed.  Whaley  v.  Gail- 
lard,  566 

2.  Section  611,  subd.  9,  as  to  lay- 
ing out  roads,  construed.  York 
County  v.  Fewell,  107 


3.  Section  1064,  as  to  width  of 
roads,  stated.     Ibid,  108 

4.  Section  1115,  requiring  boats  to 
drop  anchor  when  passing 
through  a  bridge,  construed. 
Crouch  v.  Railway  Co.,     495 

5.  Section  1550,  et  seq.,  obtaining 
right  of  way,  construed.  York 
County  v.  Fewell,  106 

6.  Section  1731,  forbidding  sale  of 
liquors  outside  of  towns,  not 
unconstitutional.  State  v.  Ber- 
lin, 294 

7.  Sections  1835-1841,  giving 
value  of  improvements  made 
bona  fide,  construed.  God- 
frey v.  Fielding,  314 

8.  Sections  1835-1839,  better- 
ment law,  construed  and  held 
not  to  be  unconstitutional. 
Lumb  v.  Pinckney,  471 

9.  Section  2113,  authorizing  Cir- 
cuit judges  to  grant  new  trials, 
construed.     Altee  v.  R.  R.  Co., 

558 

10.  Section  2131,  relating  to  re- 
corder's court,  construed.  In- 
formation v.  Oliver,  322 

11.  Sections  2183-4,  actions  for 
injuries  resulting  in  death,  stated. 
Davis  v.  Railroad  Co.,       102 

12.  Sections  2183-4,  action  for  in- 
juries causing  death,  considered. 
Hooper  v.  R.  R.  Co.,         545 

13.  Section  2210,  as  to  examina- 
tion of  witnesses  before  clerk, 
construed.  McSween  v.  Mc- 
Cown,  371 
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14.  Sections  2300-2307,  proceed 
ing  in  escheat,  construed.  In 
re  Malone's  estate,  453 

15.  Section  2346,  recording  of 
mortgages,  construed.  Herring 
&  Co.  v.  Cannon,  215 


GUARANTY. 

1.  Guaranty  of  notes,  taken  by 
agent,  to  the  extent  of  commis- 
sions, is  not  a  guaranty  of  the 
notes.  Wilson  db  Co.  v.  Dean, 
3,  327 

2.  In  action  against  guarantor  of 
notes,  due  diligence  must  be 
shown  against  makers ;  laches  of 
plaintiff  was  therefore  pertinent 
to  issue;  and  there  being  some 
evidence  the  case  should  have 
gone  to  the  jury.   Id.,  4,      327 


HEIRS. 

1.  Lands  of  intestate,  not  in  ex- 
clusive possession  or  heirs,  may 
be  sold  under  judgment  against 
administrator.  Huggins  v.  Oli- 
ver, 3,  147 

2.  Partition  is  conclusive  evidence 
of  exclusive  possession,  but  is 
not  the  only  evidence.     7e/.,  4, 

147 

3.  Judgment  for  purchaser  against 
widow  of  intestate  not  estopped 
as  to  heirs,  in  action  by  them 
againstsuch  purchaser.     Id.,  5, 

147 

4.  On  death  of  intestate,  title  to 
his  lands  instantly  vests  in 
heirs  or  state,  although  not  at 
once  ascertained.  In  re  Ma- 
lone's  estate,  1,  435 


5.  Executrix  and  devisee  does  not 
hold  by  adverse  possession  until 
debts  are  paid.  Roberts  v. 
Smith,  5,  455 

6.  Whether  a  judgment  against 
administrator  is  a  lien  on  lands 
of  intestate,  depends  on  charac- 
ter of  heirs'  possession.    Id.,  9, 

455 


HIGHWAYS. 

Condemnation  of  land  for  a  high- 
way improperly  prosecuted ;  the 
proper  mode  indicated.  York 
v.  Fewell,  2,  106 


HOMESTEAD. 

1.  Party  may  claim,  if  entitled  to 
it  at  time  of  levy,  as  where  he 
is  a  head  of  family  at  that  time 
and  when  judgment  was  ob- 
tained, although  not  such  head 
in  the  meantime.  Chafee  dh  Co. 
v.  Rainey,  3,  11 

2.  Homestead  being  assigned  to 
widow  by  consent  decree,  par- 
ties estopped  from  claiming  re- 
turn of  the  property,  although 
the  exemption  was  illegal.  Chal- 
mers v.  Turnipseed,  1,        126 

3.  Homestead  laws  create  an  ex- 
emption but  no  new  estate,  and 
the  head  of   family  holds  the 

exempted  property  as  other  pro- 

127 


perty  is  held.     Id., 


4.  The  conditions  upon  which  it 
may  be  assigned  or  held.  When 
they  cease,  the  exemption  ceases. 
Id.,  3,  127 

5.  Homestead  assigned  to  a  child- 
less widow  returns  at  her  death, 
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or  what  remains  of  it,  to  her 
husband's  estate.     Id.,  4,     127 

6.  A  chattel  exemption  cannot  be 
claimed  against  a  distress  war- 
rant for  rent.  Harley  v. 
Weathersbee,  243 

7.  Trust  estate  remained  in  grantor 
from  1867  until  reverter  in 
1870,  he  meantime  receiving 
rent 8.  Against  judgment  for 
such  rents,  he  is  not  entitled  to 
homestead,  as  cause  of  action 
goes  back  to  date  of  deed. 
Withers  v.  Jenkins,  365 

8.  Where  debt  contracted  before 
1880,  question  must  be  de- 
termined by  original  constitu- 
tion.    Norton  v.  Bradham,  1, 

375 

9.  General  declaration  of  home- 
stead right  in  art.  I.,  §  20,  is  de- 
fined and  limited  in  art.  IT., 
§32.     Id.,  2,  375 

10.  The  legislature  cannot  change 
character,  amount,  or  beneficia- 
ries, named  in  art.  II.,  §  32. 
Id.,  3,  375 

11.  Homestead  exemptions  not  in 
derogation  of  common  law,  but 
remedial,  and  should  be  so  con- 
strued.    Id.,  4,  375 

12.  Object  was  to  secure  home- 
stead ;  the  right  secured  not 
only  out  of  head  of  family's 
property  and  against  his  debts. 
Id.,  5,  375 

13.  In  constitutions  force  must  be 
given  to  every  word ;  therefore 
homestead  was  for  benefit  of 
others  besides  heads  of  families. 
Id.,  6,  375 


14.  The  legislature  might  give 
homestead  to  a  wife  out  of  her 
own  property.     Id.,  7,         375 

15.  Constitution  not  to  be  con- 
strued by  terms  of  subsequent 
amendment  of  homestead  sec- 
tion.    Id.,  8,  375 

16.  Application  to  apply  debtor's 
share  of  proceeds  of  sale  in  par- 
tition to  judgment  is  final  pro- 
cess, and  homestead  may  be  al- 
lowed.    Id.,  9,  375 

17.  Proceeds  of  sale  for  partition, 
is  land,  and  homestead  thereout 
is  proper.     Id.,  10,  375 

18.  Failure  to  claim  homestead  in 
partition  suit,  no  waiver  of 
claim  as  against  a  judgment  as- 
serted against  the  proceeds.  Id., 
11,  375 


HUSBAND  AND  WIFE. 
See  Dower. 

1.  A  married  woman's  lands,  prior 
to  1868,  could  be  conveyed  only 
in  the  statutory  mode.  Grctff- 
ney  v.  Peeler,  4,  56 

2.  No  tenancy  by  the  curtesy  in 
fee  simple  estates.  Id.,  5,  56 
Frost  v.  Frost,  6,  501 

3.  A  married  woman,  a  legatee, 
not  liable  for  note  given  in  1866 
by  executor  and  widow  to  attor- 
ney, such  woman  not  being  in- 
terested in  attorney's  services ; 
receiving  property  from  widow 
for  her  release  on  this  note,  is 
not  admission  of  liability  by 
such  woman.  McGougan  v. 
Hall,  8,  601 
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IMPROVEMENTS. 
See  Betterments. 

INFANTS. 

1.  Infants  have  no  claim  for  rente 
consumed  by  themselves  while 
living  on  the  land  with  their 
mother.     Buck  v.  Martin,  3, 

590 

2.  Circuit  judge  properly  refused 
on  certiorari  to  disturb  judg- 
ment of  trial  justice,  the  infancy 
of  defendant  not  appearing  in 
the  record  of  the  trial  justice's 
Court.     State  v.  Lewis,     598 

INTEREST. 

Interest  on  judgment  against  part- 
nership to  time  absent  partner 
made  individually  liable,  not  in- 
terest bearing  fund.  Adickes  v. 
Allison,  8,  246 


IRREGULARITY. 
See  Judgments,  4,  10. 

JOINT  RESOLUTIONS. 

1.  Of  1876  (16  Stat.,  210),  re- 
quiring certain  bonds  of  Wil- 
liamsburg to  be  registered,  con- 
strued. Duke  v.  County  of 
Williamsburg,  419 

2.  Of  1877  (16  Stat,  318),  creat- 
ing bond  commission,  stated. 
Whaley  v.  Gaillard,         567 

3.  Of  1878  (16  Stat.,  669),  creat- 
ing court  of  claims,  stated.   Id., 

567 


JUDGMENTS. 

1.  Judge,  on  ex  parte  application, 
may  direct  clerk  to  correct  cleri- 
cal error  in  filed  decree.  Cha- 
fee  &  Co.  v.  Rainey,  1,         11 

2.  Judge  may  file  or  correct  decree 
after  opening  courts  of  the  suc- 
ceeding circuit     Id.,  2,  11 

3.  Presumed  paid  in  twenty  years 
if  not  rebutted.  McNairv.  In- 
graham,  1,  70 

4.  Under  decree  sustaining  a 
judgment  execution  was  issued 
under  title  of  later  case,  and 
debtor's  lands  sold.  Held,  that 
the  execution  was  rightly  enti- 
tled,  or  if  wrong    it    was   an 


irregularity  only, 
v.  J.  Garvin,  1, 


R. 


Garvin 
83 


5.  And  purchaser  was  entitled  to 
recover.  J.  Garvin  v.  R.  Gar- 
vin, 2,  91 

6.  Decree  finding  balance  on 
former  judgment  and  directing 
execution,  superseded  it,  and 
clerk  properly  entered  judgment 
on  this  decree.  Garvin  v.  Gar- 
vin, 2,  83 

7.  Decree  ascertained  amount  due, 
directed  sale,  and  authorized  ex- 
ecution for  deficiency  ;  execu- 
tion might  issue  without  further 
order.  Freer  v.  Tupper,  2,    75 

8.  Where  land  was  ordered  to  be 
sold  in  another  county  and  ex- 
ecution issued  for  deficiency, 
and  no  appeal  was  taken,  and 
default  made  to  summons  to  re- 
new such  execution,  neither 
debtor  nor  his  vendee  can  dis- 
pute title  of  purchaser  under 
such  execution.     Id.,  4,         75 
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9.  Judgment  against  survivor  has 
no  priority  over  assets  of  partner- 
ship, except  to  the  extent  of  its 
lien.  Chalmers  v.  Turnipseed, 
7,  127 

10.  Judgment  not  in  proper  form 
amended  ex  parte  after  action  by 
purchaser  thereunder.  Muggins 
v.  Oliver,  2,  147 

11.  Lands  of  intestate  not  in  ex- 
clusive possession  of  heirs  may 
be  sold  under  judgment  against 
administrator.     Id.,  3,  147 

12.  By  consent  decree  interests  of 
infants  in  land  in  another 
county  were  vested  in  their 
uncles  who  were  to  pay  certain 
judgments  against  the  deceased 
father  of  these  infanta,  they  re- 
taining his  lands,  and  the  judg- 
ments were  marked  satisfied. 
This  decree  was  not  enrolled  nor 
transcript  sent  to  such  other 
county  until  long  afterwards,  and 
meantime  the  uncles  mortgaged 
their  interests  in  such  land. 
Meld,  that  the  mortgages  should 
be  preferred  to  the  lien  of  the 
judgment  on  the  uncles'  original 
interests.  Kerngood  v.  Davis, 
1,  183 

13.  Aliter  as  to  the  interests  thus 
acquired  from  the  infants,  the 
scheme  of  the  decree  requiring 
payment  by  the  uncles  of  the 
judgments,  which  therefore  held 
their  lien  against  the  interests  of 
these  infants  in  such  land,  and 
the  mortgagees  were  chargeable 
with  notice  of  this  design.  Id., 
2, 3,  184 

14.  Under  allegation  of  payment 
of  judgment,  and  under  the  cir- 
cumstances the  court  raised  an 
estoppel  against  the  assertion  of 
such  judgment.     Id.,  6,       184 


15.  Verdict  is  "final  judgment"  of 
the  betterment  law.  Godfrey 
v.  Fielding,  2,  313 

16.  A  judge  having  adjourned 
court  over,  as  he  had  a  right  to 
do  under  certain  conditions,  no 
inquiry  can  be  made  whether  the 
conditions  existed,  and  a  judg- 
ment at  the  adjourned  term  is 
valid.     Adickes  v.  Allison,  ), 

245 


17.  Decree  disposing  of  all  issues, 
directing  judgment  for  balance 
due  on  former  judgment,  and 
ordering  execution,  referring  it 
to  clerk  to  calculate  interest  and 
ascertain  such  balance,  is  a  final 
judgment  and  in  proper  form. 
Id.,  5,  245 

18.  Such  reference  did  not  require 
confirmation.     Id.,  6,  245 

19.  Decision  of  judge  in  action  at 
law  tried  by  him  is  not  the 
formal  judgment.    Id.,  7,     245 

20.  Interest  on  former  judgment 
to  time  absent  partner  made  in- 
dividually liable,  not  interest 
bearing  fund.     Id.,  8,  246 

21.  Form  of  judgment  in  such 
case  suggested.     Id.,  8,        246 

22.  Title  to  land  not  in  issue  nor 
within  the  scope  of  the  plead- 
ings cannot  be  adjudicated. 
Copeland  v.  Young,  5,        275 

23.  Inadvertencies  and  errors  of 
calculation  in  the  Circuit  judg- 
ment corrected.   Id.,  6,         275 

24.  Order  out  of  court  and  with- 
out notice  on  appeal  from  county 
commissioners,  invalid.  In  re 
Conanfs  claims,  1,  362 
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25.  Written  agreement  for  in- 
formal decision  did  not  justify 
order  at  chambers  without 
notice.     Id.,  3,  362 

26.  Judgment  recovered  in  1849, 
renewed  in  1869,  and  incident- 
ally affirmed  in  1870,  is  a  valid 
judgment  in  1882.  Roberts  v. 
Smith,  8,  455 

27.  B.  gave  bond  and  mortgage  in 
1850,  and  judgment  was  had  on 
bond  in  1871  against  B.'s  ad- 
ministrator. Whether  this  judg- 
ment was  a  lien  on  land  de- 
pended on  character  of  heirs' 
possession,  but  it  was  a  valid 
claim  against  B.'s  estate.  Id., 
9,  455 

JURIES. 

See  Verdict. 


JURISDICTION. 

Whether  expenditure  of  the  state 
is  ordinary  or  extraordinary,  the 
courts  may  determine.  Wha- 
ley  v.  Gaillard,  8,  561 

LABORERS. 

A  full  and  fair  settlement  made  by 
a  trial  justice  between  employer 
and  laborer  is  binding,  whether 
the  proper  officer  or  not.  Rook 
hart  v.  Dean,  2,  597 


LACHES. 

See  Limitation  op  Actions,  5. 

1.  Laches  of  plaintiff  and  original 
payee  of  note  bars  the  action  in 
this  case.  Campbell  v.  Sloan, 
3,  301 


2.  By  renouncing  dower  on  mort- 
gage, wife  of  devisee  is  estopped 
from  setting  up  a  stale  claim 
against  the  land  as  the  estate  of 
the  devisor     Id.,  4,  301 

3.  In  action  against  guarantor  of 
notes,  due  diligence  must  be 
shown  against  makers,  and 
therefore  laches  of  plaintiffs  was 
pertinent  to  the  issue.  Wilson 
<k  Co.  v.  Dean,  4,  327 

4.  Delay,  acquiescence,  &c.,  of 
widow  did  not  estop  her  from 
claiming  legacy  given  to  her  in 
lieu  of  dower.  Boy  kin  v.  Boy- 
kin,  6,  514 

LANDLORD  AND  TEN- 
ANT. 

1.  Contract  here  held  to  be  lease 
with  power  in  lessee  to  give  lien 
subject  to  landlord's  lien  on  one- 
third  of  crop  for  rent.  Whaley 
v.  Jacobson,  1,  51 

2.  Landlord  must  record  lien  for 
more  than  one-third  of  crop,  or 
it  will  be  postponed  to  recorded 
Hen   of  another  for    advances. 


Id.,  2, 


51 


3.  Lessee  bought  land,  and  one 
who  helped  to  pay  for  it  took 
title  deed  for  his  security.  Sub- 
sequent possession  of  lessee  to 
be  referred  to  his  purchase,  and 
not  to  his  former  tenancy. 
Mims  v.  Chandler,  4,        480 

LEASEHOLDS. 

1 .  After  contract  for  sale  of  lease- 
hold interest  in  land  to  com- 
mence in  futuro,  part  was 
washed  away  by  the  sea.  Held, 
loss  must  fall  on  vendor.  Hugue- 
nin  v.  Courtenay,  2,  403 
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2.  Agreement  in  July  to  sell  lease- 
hold for  cash,  possession  to  be 
given  November  1,  provided 
present  lessee  consents,  was  not 
complete  until  November.  Id., 
3,  403 


LEGACY. 

1.  Where  slaves  bequeathed  to 
widow  were  to  be  worked  by 
executors,  they  paying  her  $600 
a  year,  their  liability  ended  with 
emancipation.  Boykin  v.  Boy- 
kin,  3,  513 

2.  A  legacy  of  "82,000  in  state 
stocks"  was  demonstrative  and 
not  specific,  but  interest  on  its 
deferred  payment  should  be  6 
per  cent.     Id.%  5,  514 

3.  Legacies  to  widow  in  lieu  of 
dower  will  not  abate,  but  not 
chargeable  here  on  devises,  nor 
subrogated  to  rights  of  daugh- 
ters (whose  legacies  were  so 
chargeable)  because  they  were 
paid  with  stocks  demonstratively 
bequeathed  to  widow.     Id.,  7, 

514 

LEVY. 
See  Executions. 


LICENSES. 

1.  On  proof  that  defendant  carried 
on  business  requiring  license,  he 
was  properly  convicted ;  burden 
was  on  defendant  to  show  that 
he  had  a  license.  Information 
v.  Oliver,  4,  319 

2.  Ordinance  requiring  license  tax 
is  not  unconstitutional.     Id.,  5, 

319 

40 


LIENS. 
See  Judgments,  9,  11,  12, 13. 

1.  Is  there  any  lien  under  act  of 
1791  on  lands  sold  by  Probate 
Court  for  partition?  Hill  v. 
Riley,  602 

2.  Agrtcultubal.  Contract  here 
held  to  be  lease  with  power  in 
lessee  to  give  lien  subject  to 
landlord's  lien  on  one-third  of 
crop  for  rent.  Whaley  v.  Ja~ 
cobson,  1,  51 

3.  Landlord  must  record  lien  for 
more  than  one-third  of  crop,  or 
it  will  be  postponed  to  recorded 
lien  of  another  for  advances. 
Id.,  2,  3,  51 


LIMITATION    OF    AC- 
TIONS. 

See  Laches. 

1.  To  action  for  specific  perform- 
ance, statute  of  limitations  is  in- 
applicable. Blackwell  v.  Ryan, 
3,  112 

2.  Subsequent  agreement  in  this 
case  between  vendee  and  admin- 
istrator of  vendor  did  not  change 
position  of  parties.  Id.,  4,     112 

3.  Vendee  under  contract  to  pur- 
chase cannot  acquire  title  by 
statute  of  limitations  until  pay- 
ment ;  nor  can  his  widow.  Id., 
5,  112 

4.  Notwithstanding  an  unequivocal 
assertion  by  the  widow  of  ad- 
verse right.     Id.,  6,  113 

5.  But  from  the  delay,  death  of 
all  parties,  exclusive  possession 
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of  widow  for  fourteen  years  as- 
sertiug  exclusive  ownership,  and 
other  circumstances,  specific  per- 
formance was  refused,  the  Court 
of  equity  following  the  analo- 
gies of  the  law.    Id.,  7,         113 

6.  Action  against  partnership,  ab- 
sent partner  not  served,  and 
judgment  entered.  Absent  part- 
ner, afterwards  summoned  to 
abide  judgment,  plead  statute  of 
limitations.  Claim  not  being 
barred  when  action  commenced, 
plea  overruled.  Adickes  v.  Alli- 
son, 4,  245 

7.  Parol  testimony  inadmissible  to 
prove  promise  not  to  plead  sta- 
tute of  limitations  if  not  sued  in 
six  years.     Hill  v.  Perrin,  1, 

356 

8.  Such  parol  promise  cannot  ope- 
rate as  waiver,  agreement,  or  es- 
toppel, to  subvert  policy  of  stat- 
ute.   Id.,2,  356 

9.  Can  creditor  of  deceased  urge 
the  claim  of  adverse  possession 
in  behalf  of  deceased  ?  Roberts 
v.  Smith,  4,  455 

10.  Executrix  and  devisee  does  not 
hold  by  adverse  possession  until 
debts  are  paid.    Id.,  5,         455 

11.  No  adverse  possession  by  co- 
tenants,  there  having  been  no 
ouster  and  some  of  the  parties 
being  minors.  Roberts  v.  Smith , 
7,  455 

12.  In  1826,  husband  became  co- 
tenant  with  his  wife,  who  died 
in  1839,  and  he  acquired  other 
interests  afterwards  by  death  of 
his  children,  but  he  never  claimed 
adversely,  but  said  it  was  his 
wife's  land.     Held,  that  there 


was  no  ouster,  and  a  purchaser 
of  this  man's  interest  in  1877 
could  not  claim  adversely  in  ac- 
tion brought  by  children  in  1882 
for  partition.  Frost  v.  Frost, 
7,  501 

13.  The  code  changes  the  law  of 
evidence  as  to  the  admissions  of 
a  debt,  but  not  as  to  what  ad- 
missions will  revive  a  debt. 
Estes  v.  Woods,  1,  600 

14.  A  letter  in  this  case  held  not  a 
new  promise  of  a  debt  barred. 
Id.,  2,  600 


LIMITATION    OF    ES- 
TATES. 

1.  Devise  in  trust  for  A.  for  life 
with  remainder  to  the  heirs  of 
her  body,  share  and  share  alike, 
gives  this  remainder  to  such 
heirs  per  capita.  Kerngood  v. 
Davis,  4,  184 

2.  Power  was  given  to  son  to  sell 
to  any  of  testator's  issue  and 
make  fee  simple  title.  Son  con- 
veyed to  testator's  grandson. 
Held  a  good  sale.  Glenn  v. 
Glenn,  1,  308 

3.  Devise  to  A.  for  life,  and  then 
to  his  issue  forever  per  stirpes  ; 
has  A.  a  fee  conditional  or  a 
life  estate?     Id.,  3,  308 

4.  A  devise  of  home  place  to  U. 
and  S. — S.  to  have  140  acres  at 
upper  end — to  H.,  130  acres  on 
branch,  and  to  UU.  my  other 
lands,"  gave  140  acres  to  S.  in 
severalty,  remainder  of  home 
place  to  U.  and  S. ;  and  "other 
lands"  meant  those  not  specifi- 
cally mentioned.  Frosty.  Frost, 
1,  501 
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.  The  devise  in  this  case  held  to 
create  vested  transmissible  in- 
terests in  the  sons  with  posses- 
sion and  division  postponed  un- 
til death  of  their  mother,  with- 
out cross-remainders  declared 
nor  necessarily  implied.  Boykin 
y.  Boykin,  1,  2,  513 


LIQUORS. 
See  Sale  of  Liquors. 


MANDAMUS. 


Mandamus  proper  proceeding  to 
require  audit  of  a  claim  against 
the  county.  In  re  Conanfs 
claims,  2,  362 


MARRIED  WOMEN. 

See   Dower;    Husband    and 
Wife. 


MORTGAGES. 

1.  Informal  covenant  in  mortgage 
held  to  have  been  intended  and 
to  operate  as  a  general  warranty. 
Kerngood  v.  Davis,  5,       184 

2.  Absolute  deed  may  be  shown 
by  parol  to  be  only  a  mortgage, 
and  cannot  again  be  converted 
into  deed  by  subsequent  agree- 
ment, except  on  sufficient  con- 
sideration and  without  undue 
influence.  Brownlee  v.  Mar- 
tin, 1,  392 

3.  But  where  pleadings  allege  no 
agreement  different  from  that  in 
writing,  the  written  paper  con- 
trols.    Id.,  2,  392 


4.  Under  sale  in  action  for  settle- 
ment of  estate,  the  sheriff  em- 
bezzled money  ordered  to  be 
paid  to  clerk,  but  which  was 
applicable  to  a  mortgage.  Meld, 
that  the  mortgage  was  not  to 
be  credited  with  this  amount. 
Chalmers   v.    Turnipseed,   5, 

127 

5.  Chattel.  Conditional  sale  of 
safe  with  vendee's  name  painted 
on  it,  held  to  be  a  mortgage  re- 
quiring record  to  be  good  against 
creditors  and  purchasers.  Her- 
ring db  Co.  v.  Cannon,  1,  212 

6.  Act  of  1843  embraces  condi- 
tional sales  and  all  secret  liens 
and  renders  them  invalid  against 
subsequent  purchasers  and  cred- 
itors   without   notice.     Id.,   2, 

212 

7.  Attachment  should  be  dissolved 
which  contains  no  positive  aver- 
ment of  facts  sufficient  to  show 
that  the  mortgage  (the  basis  of 
the  attachment)  was  given  with 
intent  to  defraud.  Ivy  v.  Cas- 
ton,  1,  583 

8.  Is  a  mortgage  a  disposition  of 
property?     Id.,  2,  583 


MUNICIPAL  CORPORA- 
TIONS. 

1.  Ordinance  may  be  brought  to 
attention  of  municipal  court 
without  proof.  Information 
against  Oliver,  3,  319 

2.  State  retains  control  over  char- 
ters to,  but  not  over  their  pro- 
perty. In  re  Malone's  estate, 
3,  436 
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NEGLIGENCE. 
See  Railroads. 

1.  Contributory  negligence  being 
matter  of  defence,  plaintiff  need 
not  allege  due  care.  Crouch  v. 
Eailway  Co.,  1,  495 

2.  Knowledge  of  defects  in  bridge 
does  not  relieve  its  owners  from 
responsibility  for  injury  caused 
by  it,  nor  justify  a  non-suit. 
Id.,  2,  495 

3.  Failure  of  steamer  to  drop  an- 
chor and  drag  through  does  not 
relieve  owner  of  bridge  from  re- 
sponsibility for  injury  to  steamer 
done  by  bridge's  side.     Id.,  3, 

495 


NEW   TRIALS. 

1.  Motion  for  new  trial  upon  con- 
jecture that  jury  had  made  a 
compromise  figure  their  verdict, 
was  properly  refused.  Finch  v. 
Finch,  1,  342 

2.  New  trial  may  be  granted  nisi 
in  actions  sounding  in  damages. 
Id.,  2,  342 

3.  Distinction  between  directing 
verdict  and  granting  new  trial. 
Altee  v.  R.  R.  Co.,  4,         551 

4.  From  refusal  to  grant  new  trial 
no  appeal  lies,  unless  there  be 
error  of  law.    Id.,  5,  551 

5.  Refusal  to  grant  new  trial  moved 
upon  ground  that  evidence  did 
not  sustain  verdict  for  vindic- 
tive damages,  not  appealable. 
Epstein  &  Bro.  v.  Brown,  2, 

599 


NON-SUIT. 

1.  In  action  for  loss  of  trunk  on 
connecting  line,  there  being  no 
evidence  of  joint  contract,  non- 
suit proper.  Felder  v.  R.  R. 
Co.,  3,  35 

2.  There  being  presumptive  evi- 
dence of  facts  to  make  execution 
valid,  in  action  by  purchaser 
thereunder  non-suit  improper. 
Freer  v.  Tupper,  3,  75 

3.  Rule  for  granting  or  refusing. 
Davis  v.  R.  R.  Co.,  1,  6,    93 

4.  In  action  by  administrator  of 
son  killed  by  railroad,  there  be- 
ing some  evidence  of  a  beneficial 
interest  in  the  father,  the  ques- 
tion was  for  the  jury.  Id.,  2,  94 

5.  There  being  some  evidence,  the 
case  should  have  gone  to  the 
jury.  Wilson  &  Co.  v.  Dean, 
4,  327 

6.  Non-suit  properly  granted  in  ac- 
tion by  train  hand  against  com- 
pany for  damages  by  train,  it  ap- 
pearing, that  absence  of  head- 
light— the  only  negligence  al- 
leged— had  not  contributed  to 
the  injury.  To  recover  damages, 
defendant's  negligence  must  be 
shown  to  have  been  the  cause  of 
injury.  Glenn  v.  R.  R.  Co.,  1, 
2,  466 

7.  Knowledge  of  defects  in  bridge 
does  not  justify  non  suitof  plain- 
tiff in  action  for  damages  caused 
thereby.  Crouch  v.  R.  R.  Co., 
2,  495 

8.  Proof  not  authorizing  reason- 
able inference  of  negligence  by 
railroad  company,  non-suit  of  ac- 
tion for  damages  was  proper. 
Hooper  v.  R.  R.  Co.,  6,     542 
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.  In  action  fur  damages  to  brake- 
man  by  bridge,  there  being  some 
evidence  of  defendant's  knowl- 
edge and  that  plaintiff  was  unin- 
formed, refusals  to  non-suit  or 
direct  verdict  for  defendant  was 
proper.     Altee  v.  R.  R.  Co..  2, 

550 

NOTICE. 

See  Practice,  10. 

.  Where  decree  gave  interests  of 
infants  in  land  in  another  coun- 
ty to  their  uncles  upon  their 
paying  certain  outstanding  judg- 
ments against  other  lands  of 
these  infants,  mortgagees  of  the 
interests  thus  acquired  by  such 
uncles  arc  chargeable  with  no- 
tice of  the  decree.  Kerngood 
v.  Davis,  2,  3,  184 

.  Safe,  covered  by  unrecorded 
mortgage,  was  attached  at  suit 
of  subsequent  creditor  without 
notice,  and  bought  by  purchaser 
with  notice.  The  purchaser  got 
good  title.  Herring  &  Co.  v. 
Cannon,  3,  212 

.  Land  being  claimed  by  third 
party  at  sheriff's  sale,  he  was 
asked  for  his  deeds,  and  replied, 
"they  are  of  record."  The  pur- 
chaser was  not  thereby,  remitted 
to  the  record,  and  the  deed,  reg- 
ular itself,  being  irregularly  re- 
corded, did  not  make  him  a  pur- 
chaser without  notice.  MePher- 


son  v.  McPherson,  2, 


261 


4.  Order  out  of  court  and  without 
notice,  on  appeal  from  county 
commissioners,  invalid.  In  re 
Conanfs  claims,  1,  362 

5.  Written  agreement  for  informal 
decision  did  not  justify  order  at 


chambers  without  notice.     Id., 
3,  362 

.  One  having  knowledge  of  a 
contract  by  C.  involving  a  trust 
in  lands  for  another,  took  title 
from  C.  in  payment  of  a  debt. 
Held,  that  deed  was  void.  Mims 
v.  Chandler,  6,  481 


OFFICERS. 

1.  A  creditor  of  the  state  cannot 
sue  officers  of  the  state  for  not 
doing  what  is  forbidden  by  law. 
Whaley  v.  Gaillard,  3,      560 

2.  Refusal  by  an  officer  to  receive 
in  payment  of  taxes  what  a  deci- 
sion of  the  court  prohibits,  is  not 
an  illegal  or  wrongful  act,  even 
if  such  decision  should  be  after- 
wards reversed.     Id.,  5,       561 


ORPHAN  HOUSE. 

A  free  Orphan  House  is  not  a  free 
public  school  of  this  state.  In 
re  Malone's  estate,  7,         436 


PART  PERFORMANCE. 
See  Frauds. 

PARTIES. 
See  Pleadings,  12. 

PARTITION. 

.  Action  against  several  defend- 
ants for  recovery  of  land  or  par- 
tition should  not  be  dismissed  if 
plaintiff  entitled  to  interest  of 
one  defendant.  Gaffney  v. 
Peeler,  9,  56 
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2.  Proceeds  of  sale  for  partition  is 
land  and  homestead  thereout  is 
Norton  v.  Bradham, 


proper. 
10, 


375 


3.  Is  there  any  lien  under  act  of 
1791  on  lands  sold  by  Probate 
Court  for  partition?  Hill  v. 
Riley,  602 


PARTNERSHIP. 

1.  Judgment  against  survivor  has 
no  priority  over  assets  of  part- 
nership,  except  to  the  extent  of 
its  lien.  Chalmers  v.  Turnip- 
seed,  7,  127 

2.  Action  against  partnership,  ab- 
sent partner  not  served,  and 
judgment  entered.  Absent  part- 
ner afterwards  summoned  to 
abide  judgment,  plead  statute  of 
limitations.  Claim  not  being 
barred  when  action  commenced, 
plea  overruled.  Adickes  v.  Al- 
lison, 4,  245 

3.  Interest  on  former  judgment  to 
time  absent  partner  made  indi- 
vidually liable,  is  not  an  interest 
bearing  fund.     Id.,  8,  246 

4.  Form  of  judgment  in  such  case 
suggested.     Id.,  8,  246 

5.  A  partner,  who  was  also  salaried 
book-keeper,  withdrew  funds 
from  firm  and  purchased  bank 
stock  in  his  own  name  and  died. 
The  firm  was  insolvent.  Held, 
that  the  bank  stock  was  individ- 
ual assets.  Maybin  v.  Moor- 
man, 346 


PAYMENT. 
1.  After  twenty  years,  legal  pre- 


sumption of,  may  be  rebutted. 
Strickland  v.  Bridges,  3,     21 

2.  Judgment  presumed  paid  in  20 
years  if  not  rebutted.  McNair 
v.  Ingraham,  1,  70 

3.  Decree  for  settlement  of  estate, 
directed  proceeds  of  sale  of  land 
covered  by  mortgage  to  be  paid 
to  clerk,  but  sheriff  embezzled  a 
part*  of  it.  Hid,  that  this 
amount  should  not  be  credited 
on  the  mortgage,  the  sheriff  not 
being  agent  of  mortgagee.  Chal- 
mers v.  Turnipseed,  5,        127 

4.  Higher  security,  taken  as  satis- 
faction, extinguishes  the  lower, 
and  the  law  presumes  that  it  was 
so  taken.  Sealed  note  of  part- 
ners extinguishes  promissory 
note  of  firm.     Id.,  6,  127 

5.  Executor  being  sued,  devisee  in 
possession  paid  debt  with  his 
wife's  money,  with  her  assent, 
and  took  note  to  her.  She  af- 
terwards sued  executor  to  judg- 
ment. Held,  in  action  between 
her  and  the  mortgagee  of  her 
husband,  that  the  note  was  paid. 
Campbell  v.  Sloan,  1,        301 

6.  Twenty  years  having  elapsed 
since  last  credit  on  note,  action 
was  barred.     Id.,  2,  301 

7.  Presumption  of  payment  dates 
from  last  admission.  Distinction 
between  admissions  before  and 
after  bar.  Roberts  v.  Smith, 
10,  455 

8.  Admission  of  bond  after  judg- 
ment thereon  held  to  be  admis- 
sion of  judgment  debt.  Id.,  11, 

456 
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.  Note  received  by  distributee 
from  purchaser  of  lands  at  par- 
tition sale,  held  to  be  in  pay- 
ment of  the  bond  given  for  pur- 
chase money,  and  such  distribu- 
tee is  estopped  from  suing  on 
such  bond.     Bill  v.  Riley,  602 


PERSONAL  PROPERTY. 

1.  Where  vendor  retains  possession 
of  goods  sold  for  pre  existing 
debt,  in  action  by  subsequent 
purchaser  vendee  may  show  char- 
acter of  such  possession  and  good 
faith ;  retention  of  possession  is 
not  per  se  fraudulent  in  all  cases 
except  under  contract  of  hiring. 
Pregnall  v.  Miller,  1,        385 

I.  When  and  how  title  to  personal 
property  changes.     Id.,  2,    385 

\.  Wilful  trespass  in  taking  per- 
sonal property  justifies  vindictive 
damages.  Epstein  &  Bro.  v. 
Brown,  1,  599 


PLEADINGS. 

1.  Title  to  land  not  in  issue  nor 
within  the  scope  of  the  plead- 
ings, cannot  be  adjudicated. 
Copeland  v.  Young,  5,       275 

2.  Where  pleadings  allege  no  agree- 
ment different  from  that  in  writ- 
ing, the  written  paper  controls. 
Brownlee  v.  Martin,  2,      392 

3.  Answer.  Where  plaintiff  al- 
leged its  corporate  existence,  no 
issue  is  raised  by  a  denial  of 
knowledge  or  information. 
Steamship  Co.  v.  Bodgers,  1, 

27 

4.  Complaint.    Allegation    that 


plaintiff  purchased  ticket  ever 
lines  E.  and  P.,  and  lost  her  trunk, 
with  demand  of  damages  from  F. 
Held,  that  in  failing  to  allege 
thai  E.  and  F.  were  joint  con- 
tractors, or  that  F.  had  received 
her  trunk,  a  cause  of  action  was 
not  stated.  Felder  v.  B.  B. 
Co.,  I,  35 

5.  If  under  prayer  for  general  re- 
lief, in  action  for  reformation  of 
release,  cancellation  could  be  de- 
creed, it  could  not  be  without 
offer  to  repay  the  money  received 
under  such  release.  Kennerty 
v.  Etiwan  Phos.  Co.,  2,     22ti 

6.  Complaint  alleging  ownership  of 
lands  in  G.,  who  had  rented  to 
K.,  an  assignment  to  plaintiff  by 
G.  and  K.  of  their  interest  in 
crop,  seizure  by  sheriff  at  in- 
stance of  B.,  and  an  unlawful 
detention  by  sheriff  and  B.  after 
demand  made,  states  a  cause  of 
action.  Flenniken  v.  Buchan- 
an, 432 

7.  Contributory  negligence  being 
matter  of  defence,  complaint  need 
not  allege  due  care.  Crouch  v. 
Bailway  Co.,  1,  495 

8.  Complaint  in  this  case,  for  im- 
provements under  betterment 
law,  held  to  sufficiently  state  a 
case.    Lumb  v.  Pinckney,  1, 

471 

9.  Complaint  here  states  facts  suf- 
ficient to  constitute  cause  of  ac- 
tion for  analyzing  fertilizers. 
Fitzsimons  v.  Guanahani 
Co.,  2,  599 

10.  Counterclaim.  In  action 
against  defendant  she  asserted  as 
a  counterclaim  note  due  to  her 
as  executrix,  without  allegation 
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of  qualification.     Demurrer  sus- 
tained.   Lanier  v.  Brunson,  4, 

41 

11.  Demurrer.  Causes  of  demur- 
rer can  be  raised  only  by  demur- 
rer or  special  allegations,  not  by 
general  denial.     Steamship  Co. 

-  v.  Rodgers,  2,  28 

12.  Parties.  Administrator  de 
bonis  non  is  necessary  party  to 
action  for  account  of  first  admin- 
istration. Strickland  v.  Bridges, 
2,  21 

13.  Where  information  substan- 
tially showed  proceeding  by  state, 
objection  for  want  of  plaintiff 
overruled.  Information  v. 
Oliver,  1,  318 

14.  Mortgagee  of  debtor  not  neces- 
sary party  to  supplementary  pro- 
ceedings.  Dilling  v.  Foster,  9, 

335 


POWERS. 
See  Executors. 


1.  Considered  and  classified.  Reeves 
v.  Tappan,  2,  1 

2.  Power  was  given  to  son  to  sell 
to  any  of  testator's  issue  and 
make  fee  simple  title.  He  con- 
veyed to  testator's  grandson. 
Held,  a  good  sale.  Glenn  v. 
Glenn,  1,  308 

3.  Such  grandson  reconveyed  to 
G.,  who  was  not  an  issue  of  tes- 
tator. G.  took  good  title  even  if 
deed  to  son  was  intended  only 
as  link  in  chain  of  transfer  to  G. 
Id.,  2,  308 


POWER  OF  ATTORNEY. 

Construed  to  give  power  to  consent 
to  sale  and  to  application  of  pro- 
ceeds, and  after  ten  years  ac- 
quiescence thereunder  principal 
is  estopped.  Adickes  v.  Alli- 
son, 3,  245 

PRACTICE. 

See  Non-suit. 

1.  Amendments.  Judge,  on  ex 
parte  application,  may  direct 
clerk  to  correct  clerical  error  in 
filed  decree.  Chafee  ds  Co.  v. 
Rainey,  1,  11 

2.  Refusal  to  amend  by  substitut- 
ing new  party  not  disturbed,  no 
matter  what  were  the  reasons 
given.  Strickland  v.  Bridges, 
4,  21 

3.  Judgment  not  in  proper  form 
amended  ex  parte  after  action 
by  purchaser  thereunder.  Hug- 
gins  v.  Oliver,  2,  147 

4.  Amendment  substantially 
changing  the  claim  made  by 
complaint  cannot  be  allowed. 
Whaley  v.  Stevens,  3,        221 

5.  Action  for  reformation  of  in- 
strument, cannot  by  amendment 
be  changed  into  one  fur  cancel- 
lation. Kennerty  v.  JStiwan 
Phos.  Co.,  3,  227 

6.  Continuances.  Refusal  of, 
not  appealable.  Garvin  v.  Gar- 
vin, 1,  91 

7.  Mo  error  to  withdraw  case  and 
order  continuance  on  discovery 
that  commission  is  not  fully  exe- 
cuted. Wilson  dc  Co.  v.  Dean, 
1,  327 
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8.  References.  All  issues  being 
referred  to  referee  to  decide  and 
report,  subject  to  exceptions,  his 
report  may  be  reviewed.  Gaff- 
ney  v.  Peeler,  1,  55 

9.  Report  on  reference  to  calculate 
interest  and  calculate  balance  on 
amount  decreed  to  be  due,  does 
not  require  confirmation.  Ad- 
ickes  v.  Allison,  6,  245 

10.  Parties  entitled  to  notice  of 
reference  and  of  report,  although 
involving  only  their  indebted- 
ness incurred  in  that  case. 
Wardlaw  v.  Erskine,  359 

1 1 .  Judge  may  order  reference  to 
take  testimony  notwithstanding 
Gen.  Stat,  §  2210.  McSween 
v.  McCown,  1,  371 

12.  Reference  for  testimony  not  a 
reference  for  trial,  and  not  gov- 
erned by  Code,  §  293.     Id.,  2, 

371 

13.  In  equity  causes,  judge  may 
order  testimony  to  be  taken  and 
reported.  Oral  testimony  may 
be  better,  but  the  judge's  discre- 
tion governs.     Id.,  3,  371 

14.  Reply.  Defendant  not  en- 
titled to  open  and  reply  on  ad- 
mitting orally  in  Circuit  Court 
the  execution  of  the  note  and 
plaintiff's  ownership,  not  having 
admitted  the  plaintiff's  case  in 
the  trial  justice's  court.  Mit- 
chell v.  Foicler,  298 

15.  Trial.  Complaint  filed,  an- 
swer made,  and  nothing  more 
done  for  ten  years;  plaintiff  gave 
notice  of  trial  and  defendant 
moved  to  dismiss.  Held,  that 
plaintiff  was  not  out  of  court. 
Hagood  v.  Riley,  143 


PRESUMPTIONS. 

See  Payment. 

Presumption  is  in  favor  of  legal 
process  regular  in  form.  Freer 
v.  Tapper,  1,  73 

PUBLIC  DEBT. 

1.  The  legislation  of  this  state  in 
reference  to  the  public  debt  con- 
strued.   Whaley  v.  Gaillard,  1 , 

5C0 

2.  This  legislation  did  not  impair 
the  obligation  of  her  contracts, 
but  only  provided  a  mode  for  as- 
certaining whether  coupous  ten- 
dered for  taxes  repiesented  a 
valid  indebtedness.    Id.,  2,  560 

3.  Act  creating  a  debt  not  for  "ex- 
traordinary expenditures,"  nor 
for  "some  single  object,"  which 
was  not  "distinctly  specified 
therein,"  violates  art.  IX.,  §  7,  of 
the  constitution.     Id,,  7,      561 

4..  Courts  may  determine  whether 
expenditure  is  ordinary  or  extra- 
ordinary.    Id,,  8,  561 

5.  Act  authorized  governor  to  bor- 
row $1,000,000  on  bonds,  and 
he  issued  $1,000,000  in  bonds, 
and  later  another  $1,000,000  in 
bonds.  The  last  issue  was  un- 
authorized.    Id.,  9,  561 

6.  Act  cannot  create  a  debt  ex- 
cept under  the  constitutional  re- 
quirements, although  its  effect  is 
to  reduce  the  volume.  The  con- 
solidation act,  therefore,  imposed 
no  new  obligation  upon  the  state, 
and  any  contract  therein  at- 
tempted was  without  authority. 
Id.,  11,  12,  561 
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PUBLIC  SCHOOLS. 

A  free  Orphan  House  is  not  a  free 
public  school.  In  re  Malone's 
estate,  7,  436 


PURCHASERS. 

1.  Safe,  held  by  vendee  under  con- 
ditional sale,  attached  and  sold 
at  suit  of  subsequent  creditor 
without  notice,  gives  good  title 
to  purchaser  with  notice.  Her- 
ring &  Co.  v.  Gannon,  3,    212 

2.  Land  being  claimed  by  third 
party  at  sheriff's  sale,  he  was 
asked  for  his  deed  and  replied, 
"they  are  of  record."  The  pur- 
chaser was  not  thereby  remitted 
to  the  record,  and  the  deed,  reg- 
ular itself,  being  irregularly  re- 
corded, did  not  make  him  a  pur- 
chaser without  notice.  McPher- 
son  v.  McPherson,  2,  261 

3.  A.  advanced  money  to  redeem 
lands  of  B.,  at  his  request,  from 
a  purchaser  at  tax  sales  and  took 
deed  to  himself  as  security.  A. 
may  sue  B.  for  this  amount  with- 
out a  tender  of  title.  Copeland 
v.  Young,  2,  275 

4.  After  contract  for  sale  of  lease- 
hold interest  in  land  to  com- 
mence in  futuro,  part  was 
washed  away  by  sea.  Held,  loss 
must  fall  on  vendor.  Hugue- 
nin  v.  Gourtenay,  2,  403 

5.  Agreement  in  July  to  sell  lease- 
hold for  cost,  possession  to  be 
given  November  1,  provided 
present  lessee  consents,  was  not 
complete  until  November.  Id.,  3, 

403 

6.  One  who  pays  in  full  for  land 


and  takes  possession  without  deed 
is  owner,  and  entitled  to  specific 
performance,  even  if  last  pay- 
ments were  made  after  death  of 
vendor.  Roberts  v.  Smith,  1, 
455 

7.  Upon  performance  of  contract 
of  purchase,  title  must  be  made 
to  purchaser,  not  to  his  wife. 
Mims  v.  Ghandler,  5,         481 

8.  A  purchaser  of  his  father's  in- 
terest in  land  at  sheriff's  sale  had 
given  notice  that  his  father  had 
no  interest,  but  that  it  belonged 
to  his  former  wife.  Held,  that 
purchaser  was  entitled  to  his 
father's 'interest  while  sale  stood 
unimpeached.  Frost  v.  Frost, 
8,  501 


RAILROADS. 

1.  Allegation  that  plaintiff  pur- 
chased ticket  over  lines  E.  and 
F.  and  lost  her  trunk,  with  de- 
mand of  damages  from  F.  Heldy 
that  in  failing  to  allege  that  E. 
and  F.  were  joint  contractors,  or 
that  F.  had  received  her  trunk, 
a  cause  of  action  was  not  stated. 
Felder  v.  R.  R.  Co.,  I,         35 

2.  Sale  of  through  ticket  not  evi- 
dence of  joint  contract  between 
connecting  lines.   Id.,  2,         35 

3.  There  being  no  evidence  of  joint 
contract,  non-suit  was  proper. 
Id.,  3,  35 

4.  In  action  by  administrator  of 
pon  killed  by  railroad,  there  be- 
ing some  evidence  of  a  beneficial 
interest  in  the  father,  the  ques- 
tion was  for  the  jury.  Davis  v. 
R.  R.  Co.,  2,  94 
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5.  While  brakeman  was  signalling 
engine,  the  cup  fell  out  of  his 
lantern  and  on  his  return  from 
getting  another,  he  was  struck 
by  a  tank  and  killed.  Held, 
that  in  this  there  was  no  evi- 
dence of  negligence.  Davis  v. 
R.  R.  Co.,  3,  5,  94 

6.  Negligence  is  relative,  depend- 
ent upon  surrounding  circum- 
stances.    Id.,  4,  94 

7.  Non-suit  properly  granted  in  ac- 
tion by  train  hand  against  com- 
pany for  damages  by  train,  it  ap- 
pearing that  absence  of  head- 
light— the  only  negligence  al- 
leged— had  not  contributed  to 
the  injury.  To  recover  damages, 
defendant's  negligence  must  be 
shown  to  have  been  the  cause  of 
the  injury.  Glenn  v.  R.  R.  Co., 
1, 2,  466 

8.  Railroad  being  constructed  over 
lands  with  owner's  cousent 
(which  may  be  inferred),  it  is 
not  a  trespass,  and  no  action  lies 
for  recovery  of  such  strip  of  land 
and  for  damages,  but  only  for  its 
value  and  the  damages  of  occu- 
pation. Tompkins  v.  R.  R.  Co., 
4,  5,  421 

9.  Owner  here  means  person  hav- 
ing control,  including  executors 
with  powers  of  sale.  Id.,  6,  421 

10.  Is  overhead  bridge,  too  low  for 
safety,  a  danger  incident  to  brake- 
man's  employment?  Hooper  v. 
R.  R.  Co.,  2,  541 

11.  But  employe"  may  waive  his 
rights,  and  employment  with  no- 
tice of  defect  and  without  com- 
plaint, is  a  waiver.  Id.,  3,     541 

12.  Where  brakeman   was  killed 


by  bridge  of  whose  danger  he 
had  knowledge,  employer  not 
liable  although  no  danger  cords 
suspended,  no  special  negligence 
being  shown.     Id.,  4,  541 

13.  Proof  not  authorizing  reason- 
able inference  of  negligence  by 
company,  non-suit  was  proper. 
Id.,  6,  542 

14.  Where  complaint  alleged  neg- 
ligence in  employment  of  co-lab- 
orers, evidence  of  their  quality 
admissible,  although  not  followed 
by  evidence  of  injury  resulting 
therefrom.  Altee  v.  R.  R.  Co., 
1,  550 

15.  In  action  for  damages  to  brake- 
man  by  bridge  top,  there  being 
some  evidence  of  defendant's 
knowledge  and  that  plaintiff  was 
uninformed,  refusals  to  non-suit 
or  direct  verdict  for  defendant 
were  proper.    Id.,  2,  550 


RECEIVERS. 

1.  Attorney  resisting  claims  against 
company  by  direction  of  receiver, 
not  entitled  to  payment  out  of 
fund  going  to  the  preferred  lien. 
Hand  v.  R.  R.  Co.,  6,         163 

2.  Attorney  who  was  employed  by 
receiver  to  recover  land  and  to 
get  half  for  his  fee,  and  land  was 
recovered  and  sold  with  the  road, 
is  entitled  to  be  paid  out  of  the 
proceeds.     Id.,  7,  163 

3.  Receiver  being  appointed  in  sup- 
plementary proceedings,  it  must 
be  assumed  that  judge  ascer- 
tained that  there  was  no  previous 
appointment.  Dilling  v.  Foster, 
4,  335 
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4.  Examination  disclosing  proper- 
ty in  hand,  receiver  might  be 

.  appointed  of  all  defendant's  pro- 
perty.    Id.,   5,  335 

5.  Bonds  should  be  required  of 
such  receivers,  but  it  is  not  es- 
sential.    Id.,  G,  335 

6.  Receiver  cannot  sell  choscs  in 
action  excent  in  cases  of  desper- 
ate debts.     Id.,  11,  335 

RECORDING. 

1.  Conditional  sale  of  safe  with 
vendee's  name  painted  on  it  held 
to  be  a  mortgage  requiring  record 
to  be  good  against  creditors  and 
purchasers.  Herring  &  Co.  v. 
Cannon,  1,  212 

2.  Act  of  1843  embraces  condi- 
tional sales  and  all  secret  liens, 
and  renders  them  invalid  against 
subsequent  purchasers  and  cre- 
ditors without  notice.  Id.,  2,  2 1 2 

REFERENCES. 
See  Practice,  8. 

REFORMATION    OF  IN- 
STRUMENTS. 

1.  Complaint  alleging  execution  of 
release  without  reading  and  in 
ignorance  <»f  contents,  with  no 
charge  of  fraud,  &c,  and  pray- 
ing reformation  of  such  release, 
injunction  of  its  use,  &c,  does 
not  state  a  cause  of  action.  Ken- 
nerty  v.  Etiwan  Phos.  Co.,  1, 

226 

2.  Amendment  could  not  be  allowed 
to  change  action  to  one  for  can- 

.  cellation.     Id.,  2,  227 


3.  Allegation  of  violation  of  agree- 
ment no  ground  for  a  reforma- 
tion.    Id.,  3,  227 


RENTS. 

1.  A  chattel  exemption  cannot  be 
claimed  against  a  distress  war- 
rant for  rent.  Harley  v.  Weath- 
ersbee,  243 

2.  Infants  have  no  claim  for  rents 
consumed  by  themselves  while 
living  on  the  land  with  their 
mother.     Buck  v.   Martin,  3, 

590 


REPEAL. 
See  Statutes,  1. 

REPLY. 
See  Practice,  14. 

RES  JUDICATA. 
See  Judgments. 

1.  Execution  20  years  old,  renewed 
by  default,  is  acknowledgment 
of  lien  and  res  judicata,  and  re- 
newal execution  and  sale  there- 
under valid.  McNair  v.  In- 
graham,  2,  70 

2.  When  land  was  ordered  to  be 
sold  in  another  county,  and  exe- 
cution issued  for  deficiency,  and 
no  appeal  was  taken,  and  default 
made  to  summons  to  renew  such 
execution,  neither  debtor  nor  his 
vendee  can  dispute  title  of  pur- 
chaser under  such  execution. 
Freer  v.  Tupper,  4,  75 
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3.  In  action  by  purchaser  under 
judgment  against  administrator, 
the  heirs  are  concluded  as  to  the 
indebtedness  and  all  other  issues. 
Huggins  v.  Oliver,  1,  147 

4.  Action  by  purchaser  against 
widow  of  intestate  and  judgment 
therein,  is  an  estoppel  as  to 
widow  only  in  action  by  widow 
and  other  heirs  against  such  pur- 
chaser for  recovery  of  this  land. 
Id.,  5,  147 

5.  Devise  in  trust  for  A.  for  life 
with  remainder  to  the  heirs  of 
her  body,  share  and  share  alike, 
gives  this  remainder  to  such 
heirs  per  capita,  but  having 
been  treated  in  a  previous  con- 
sent decree  as  per  stirpes,  all  par- 
ties are  bound  by  it.  Kerngood 
v.  Davis,  4,  184 

6.  Decision  of  appeal  court  bind- 
ing on  parties,  although  the  prin- 
ciple is  afterwards  overruled. 
Frost  v.  Frost,  5,  501 

7.  A  decree  in  favor  of  legatees 
held  not  a  decree  for  accounting, 
and  no  bar  to  subsequent  decree 
to  account.  McGougan  v.  Hall, 
1,  601 


EIGHT  OF  WAY. 
See  Railroads,  8,  9. 

1.  Distinction  between  right  of  way 
appurtenant  and  in  gross,  and 
the  two  defined.  Whaley  v. 
Stevens,  1,  221 

2.  Allegation  of  a  right  of  way 
from  a  road  bounding  plaintiff's 
lands,  alleges  a  right  of  way  in 
gross.     Id.,  2,  221 


3.  Amendment  alleging  a  right  of 
way  from  plaintiff's  land  would 
substantially  change  the  claim, 
and  cannot  be  allowed.     Id.,  3, 

221 


ROADS. 
See  Highways. 

RULES  OF  COURT. 

1.  Rule  11  of  Circuit  Court  re- 
quires requests  to  charge  to  be 
submitted.  JfcP/ierson  v.  J\fc- 
Fherson,  267 

2.  Rule  59,  as  to  opening  and 
reply,  construed.  Mitchell  v. 
Fowler,  299 

3.  Rule  70,  power  of  receiver  to 
sell  credits,  coustrued.  D tiling 
v.  Foster,  11,  335 

SALES. 
See  Personal  Property. 

There  being  presumptive  evidence 
of  sale  before  execution  issued 
for  deficiency,  a  non-suit  could 
not  be  granted  in  action  by  pur- 
chaser under  the  execution  for 
recovery  of  the  land,  and  a  ver- 
dict based  upon  such  sale  not 
disturbed.    Freer  v.  Tupper,  3, 

75 

SALE  OF  LIQUOR. 

Act  prohibiting,  outside  of  towns, 
while  permitting  it  within  towns, 
consfititutional.      State  v.  Ber- 


lin, 1, 


292 
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SERVICE. 

Absence  of  clerk's  seal  to  copy  order 
to  appear  in  supplementary  pro- 
ceedings no  ground  for  dismissal, 
nor,  after  appearance,  could  de- 
fendant object  to  service.  Bil- 
ling v.  Foster,  1,  334 


SHERIFF. 

Mortgagee  not  chargeable  on  his 
debt  with  amount  embezzled  by 
sheriff  on  sale  in  creditor's  action, 
sheriff  not  being  agent  of  mort- 
gagee. Chalmers  v.  Turnipseed, 
5,  127 


SLANDER. 

1.  Party  guilty  if  he  repeats  slan- 
der and  expresses  disbelief,  though 
the  damages  might  be  light. 
Finch  v.  Finch,  3,  342 

2.  Justification  unsupported  may 
be  considered  by  the  jury  as  an 
aggravation,  and  as  evidence  of 
continued  malice.     Id.,  5,     342 

3.  Passion  excited  may  mitigate 
words  then  uttered,  but  cannot 
excuse  a  slander.     Id.,  4,     342 

4.  Perhaps  defendant  may  intro- 
duce evidence  to  show  his  belief 
in  mitigation  of  damages,  with- 
out aggravating  the  offence.  Id., 
6,  342 

5.  Exact  words  need  not  be  proved. 
Id.,  7,  342 

6.  A  charge  that  passion  does  not 
justify  slander,  but  may  be  con- 
sidered in  mitigation,  was  as  fa- 
vorable to  defendant  as  the  law 
allows.     Id.,  8,  342 


SLATES. 
See  Advancements. 


SPECIFIC  PERFORMANCE. 

1.  Competent  and  positive  proof 
necessary  in  suit  for  specific  per- 
formance.    Blackwell  v.  Ryan, 

1,  112 

2.  Vendor  may  claim  specific  per- 
formance of  contract,  and  sale  of 
land  for  balance  due,  but  not 
decree  for  rents  and  profits.  Id., 

2,  112 

3.  To  such  proceeding  statute  of 
limitations  is  inapplicable.     Id., 

3,  112 

4.  Subsequent  agreement  in  this 
case  between  vendee  and  admin- 
istrator of  vendor  did  not  change 
position  of  parties.  Id.,  4,     112 

5.  Vendee  under  contract  to  pur- 
chase cannot  acquire  title  by 
statute  of  limitations  until  pay- 
ment, nor  can  his  widow.  Id., 
5,  112 

0.  Notwithstanding  an  unequivocal 
assertion  by  the  widow  of  ad- 
verse right.     Id.,  6,  1 13 

7.  But  from  the  delay,  death  of  all 
parties,  exclusive  possession  of 
widow  for  14  years  asserting  ex- 
clusive ownership,  and  other  cir- 
cumstances, specific  performance 
was  refused,  the  Court  of  Equity 
following  the  analogies  of  the 
law.     Id.,  7,  113 

8.  One  who  pays  in  full  for  land 
and  takes  possession  without  deed 
is  owner  and  entitled  to  specific 
performance,  even   if  last  pay- 
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wents  were  after  death  of  Ten- 
dor.  Roberts  v.  Smith,  1,    455 

STATE. 

1.  On  death  of  intestate,  title  to 
his  lands  instantly  vests  in  heirs 
or  state,  although  not  then  as 
certained.  In  re  Malone's  es- 
tate, 1,  435 

2.  State  cannot  dispose  of  property 
escheated  until  ascertained,  hut 
may,  even  before  death,  grant 
her  right  to  escheated  property. 
Id.,  2,  436 

3.  State  retains  control  over  char- 
ters to  municipal  corporations, 
hut  not  over  their  property.  Id., 
3,  436 

4.  A  creditor  of  the  state  not 
having  sued  when  and  as  per- 
mitted, cannot  afterwards  sue 
the  state ;  nor  can  he  sue  officers 
of  the  state  for  not  doing  what 
is  forbidden  by  law.  Whaley  v. 
Gaillard,  3,  560 

5.  A  proposition  addressed  by  the 
state  to  her  bondholders  indi- 
vidually is  not  a  composition  by 
the  state  with  her  creditors.  Id., 
13,  562 


STATUTE  OF  FRAUDS. 
See  Fbaud8. 


STATUTES. 

1.  Repeal  of  statute  did  not  affect 
its  recognition  of  county  bonds. 
Duke  v.  Williamsburg,  5,  414 

2.  Act  creating  a  debt  not  for  "ex- 


traordinary expenditures/'  nor 
for  "some  single  object,"  which 
was  not  "distinctly  specified 
therein,"  violates  art..  IX.,  §  7, 
of  constitution.  Whaley  v. 
Gaillard,  7,  561 

3.  Act  1791  (5  Stat.,  162),  for 
distribution  of  estates,  abolished 
tenancy  by  curtesy  in  fee  simple 
estates.  Gaffney  v.  Peeler,    66 

4.  Act  1791  (5  Stat.,  163),  re- 
lating to  advancements  inappli- 
cable to  slaves,  parent  dying  after 
1865.      Wilson  v.  Kelly,    538 

5.  Act  1791,  §  7  (5  Stat.,  164), 
lien  in  partition,  stated.  Kern- 
good  v.  Davis,  203. 

6.  Act  1791,  §  7  (5  Stat.,  164), 
as  to  lien  in  partition  cases,  con- 
sidered.    Hill  v.  Riley,       602 

7.  Act  1795  (5  Stat.,  257),  con- 
veyance of  a  married  woman's 
inheritance,  construed.  Gaffney 
v.  Peeler,  66 

8.  Act  1799,  §  15  (5  Stat.,  366), 
vesting  property  in  Charleston 
Orphan  House,  construed.  In 
re  Malone's  estate,  445 

9.  Act  1843  (11  Stat.,  256),  as  to 
recording  mortgages,  construed. 
Herring  &  Co.  v.  Cannon,  215 

10.  Act  1850  (12  Stat.,  700),  as 
to  after  acquired  estate,  does 
not  apply  to  cases  where  testator 
was  then  dead.  Roberts  v. 
Smith,  462 

11.  Act  1865  (13  Stat.,  354)  made 
the  State  Reports  evidence. 
Frost  v.  Frost,  4.  501 
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12.  Act  1868  (14  Stat.,  17),  re- 
demption of  bills  receivable, 
stated.     Whaley  v.  Gaillard, 

578 

13.  Act  1868  (14  Stat,,  22),  for 
funding  bank  bills,  stated.     Id., 

578 

14.  Act  1868  (14  Stat.,  128),  as 
to  poor-houses,  construed.  Duke 
v.  Williamsburg,  416 

15.  Act  1868  (14  Stat.,  18),  for 
loan  to  pay  interest,  did  not  au- 
thorize a  second  issue  of  bonds. 
Whaley  v.  Gaillard,  9,      561 

16.  Act  1869  (14  Stat.,  182),  to 
authorize  loan  for  relief  of  trea- 
sury is  null  and  void,  although 
held  not  objectionable  on  the 
grounds  decided  in  4  S.  C,  430. 
Id.,  6,  561 

17.  Act  1869,  §  5  (14  Stat.,  202), 
directing  comptroller  general 
to  take  charge  of  railroads, 
stated.  Hand  v.  Railroad  Co., 

174 

18.  Act  1870  (14  Stat.,  369), 
lands  for  poor-houses  considered. 
Duke  v.  Williamsburg,       417 

19.  Act  1872  (15  Stat.,  229), 
homestead  to  widow,  construed. 
Chalmers    v.    Turnipseed,   4, 

127 

20.  Act  1872  (15  Stat.  278),  vali- 
dating act,  considered.  Whaley 
v.  Gaillard,  581 

21.  Act  1873  (15  Stat.,  372), 
chattel  exemption  to  widows, 
construed.  Chalmers  v.  Turnip- 
seed,  4,  127 

22.  Act  1873  (15  Stat.,  518), 
consolidation  act.  could  not  cre- 


ate new  debt,  and  any  contract 
to  that  end  which  it  attempted 
was  unauthorized.  Nor  was  it 
a  composition  with  creditors. 
Whaley  v.  Gaillard,  9,      561 

23.  Act  1874  (15  Stat.,  580), 
levying  special  tax  for  indebted- 
ness of  Williamsburg,  construed. 
Duke  v.  Wdliamsburg,      419 

24.  Act  1874  (15  Stat..  589),  giv- 
ing homestead  to  wife  of  hus- 
band who  owns  no  land,  not  un- 
constitutional. Norton  v.  Brad- 
ham,  7,  375 

25.  Act  1878  (16  Stat.,  494).  ad- 
justing past  indebtedness  of  Wil- 
liamsburg, considered.  Duke  v. 
Williamsburg.  420 

26.  Act  1878  (16  Stat.,  731)  giv- 
ing escheated  property  to  Charles^ 
ton  Orphan  House  in  conflict 
with  constitution,  art.  X.,  §  1 1. 
In  re  Malone}s  estate,  6,     436 

27.  Act  1878  (16  Stat.,  785),  to 
facilitate  collection  of  taxes,  was 
not  designed  to  reopen  the  debt 
settlement  nor  to  apply  to  cou- 
pons tendered  for  taxes,  and  it 
afforded  a  remedy  only  for  ille- 
gal collection,  and  not  when  offi- 
cer collects  as  required  by  law. 
Whaley  v.  Gaillard,  4,  5,  560 

28.  Act  1879  (17  Stat.,  104),  to 
settle  debt  under  decision  of 
Court,  considered.     Id.,       568 

29.  Act  1880  (17  Stat.,  240), 
amending  above,  considered.  Id., 

568 

30.  Act  1880  (17  Stat.,  459), 
forbidding  sale  of  liquor  outside 
of  towns,  not  unconstitutional. 
State  v.  Berlin,  293 
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31.  Act  1881  (17  Stat.,  582),  au- 
thorizing license  tax  in  Charles- 
ton, construed.  Information 
v.  Oliver,  326 

32.  Act  1882,  §  7  (17  Stat., 
1070),  funds  receivable  for 
taxes,  construed.  Whaley  v. 
Gaillard,  571 

SUPPLEMENTAL  PRO- 
CEEDINGS. 

1.  Absence  of  clerk's  seal  to  copy 
order  to  appear  in  supplementary 
proceedings,  no  ground  for  dis- 
missal, nor  after  appearance 
could  defendant  object  to  service. 
Dilling  v.  Foster,  1,  334 

2.  Judge  may  appoint  receiver  on 
hearing  referee's  report  in  sup- 
plementary proceedings  without 
notice  given  of  application  there- 
for.    Id.,  3,  335 

3.  Receiver  being  appointed,  it 
must  be  assumed  that  judge  as- 
certained that  there  was  no  pre- 
vious appointment.  Id.,  4,    335 

4.  Examination  disclosing  property 
in  hand,  receiver  might  be  ap- 
pointed for  all  defendant's  pro- 
perty.    Id.,  5,  335 

5.  Bonds  should  be  required  of  such 
receivers,  but  it  is  not  essential. 
Id.,  6,  335 

6.  No  fee  to  attorney  in  such  cases, 
and  the  costs  must  be  fixed  by 
the  judge,  not  the  clerk.  Id.,  7, 

335 

7.  Mortgagee  of  debtor  not  neces- 
sary party  to  supplementary  pro- 
ceedings.    Id.,  9,  335 

8.  Surplus  property  returnable  to 

41 


debtor,  but  order  not  erroneous 
if  it  failed  so  to  direct.  Id.,  10, 

335 


9.  Receiver  cannot  sell  choses  in 
action,  except  in  cases  of  desper- 
ate debts.     Id.,  11,  335 

TAXES. 

See  Officers. 

TENANCY  IN  COMMON. 

1.  No  adverse  possession  by  co- 
tenants  where  there  has  been  no 
ouster,  and  some  of  the  parties 
are  infants.  Roberts  v.  Smith, 
7,  455 

2.  In  1826  husband  became  co- 
tenant  with  his  wife,  who  died 
in  1839,  and  he  acquired  other 
interests  afterwards  by  death  of 
two  children,  but  he  never 
claimed  adversely  and  said  it  was 
his  wife's  land.  Held,  that  there 
was  no  ouster,  and  a  purchaser 
of  this  man's  interest  in  1877 
could  not  claim  adversely  in  ac- 
tion brought  by  children  in 
1882  for  partition.  Frost  v. 
Frost,  7,  501 

TRIAL  JUSTICE. 

A  full  and  fair  settlement  made  by 
a  trial  justice  between  employer 
and  laborer  binding,  whether  the 


proper   officer    or 
hart  v.  Dean,  2, 


not. 


Rook- 
597 


TRUSTS  AND  TRUSTEES. 

1.  Trustee  entitled  to  commission 
on  amounts  recovered  under  judg- 
ments and  paid  to  cestui  que 
trust  in  his  presence  and  on  their 
joint  receipt.  Lanier  v.  Bran- 
son, 1,  41 
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,  Statute  of  uses  does  not  apply  j 

where  trustee  has  legal  title  of  , 

choses,  but  he  holds  until  he  di-  : 
vests  himself  of  title,  and  is  en- 
titled to  commissions  on  turning 

over  assets.     Id.,  2,  41  j 

.  When  judgment  is  rendered  in 
favor  of  cestui  que  trust  in  ac-  | 
tion  brought  by  herself  and  ' 
trustee,  it  is  really  in  favor  of 
both,  and  trustee  is  entitled  to 
commissions  on  payments  on 
such  judgments.     Id.,  3,       41 

.  Trust  estate  remained  in  grantor 
from    1867    until    reverter    in 
1870,    he   meantime    receiving  j 
rents.     On   judgment  for  such  ; 
rents  he  is  not  entitled  to  home- 
stead, as  cause  of  action   goes  i 
back  to  date  of  deed.     Withers  t 
v.  Jenkins,  365  ; 


properly     refused. 
Finch,  1, 


Finch    v. 
342 


5.  Assignment  of  vendor's  title 
deed  to  widow  of  vendee,  with- 
out consideration  or  witnesses, 
conveyed  no  title ;  and  if  it  had, 
she  would  hold  as  trustee  for 
heirs.  Roberts  v.  Smith,  3,  455 

6.  Where  M.  furnished  a  part  of 
money  to  buy  land,  and  C.  bal- 
ance, C.  taking  deed  as  security, 
there  is  resulting  trust  in  favor 
of  M.  at  least  pro  tanto.  Mims 
v.  Chandler,  1,  480 


VENDORS. 
•       See  Purchasers. 

VERDICTS. 

1.  Motion  for  new  trial  upon  con- 
jecture that  jury  had  made  a 
compromise  figure  their  verdict, 


2.  Judge  may  not  order  verdict  for 
defendant,  unless  there  be  no 
cause  of  action  stated,  or  a  total 
failure  of  proof.  Distinction 
between  directing  verdict  and 
granting  new  trial  explained. 
Altee  v.  R.  R.  Co.,  4,         551 


WARRANTY. 

1.  P.  conveyed  to  K.  with  cove- 
nants. It  carried  a  subsequently 
acquired  interest.  Gaffney  v. 
Peeler,  6,  56 

2.  Informal  covenant  in  mortgage 
held  to  have  been  intended  and 
to  operate  as  a  general  warranty. 
Kerngood  v.  Davis,  5,        184 

3.  A  judgment  creditor  of  a  ten- 
ant in  common  joined  the  other 
tenants  in  mortgaging  the  land 
with  a  general  warranty.  Held, 
estopped  from  asserting  his  judg- 
ment against  this  mortgage,  but 
not  against  intermediate  mort- 
gages.    Id.,  7,  184 


WILLS. 
See  Executors,  Limitation  op 

E8TATE8. 


After  acquired  land  did  not  pass 
under  will  of  testator,  who  died 
before  1858.  Roberts  v.  Smith, 
2,  455 


WITNESSES. 
See  Evidence. 


& 


*.  y.  a.,  ex. 
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